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PREFACE TO THE FIRST EDITION * 


Mr. Ramaswamy Iyer’s book on the Law of Torts is a valnable addition 
to the existing text-books on this sabject, not only because it contains an 
accnrate and well arranged snmmary of the principles of this branch of law, 
but also because it contains information as to the application of *the8e 
principles in the Indian courts. 

The English law of Torts is almost as peculiarly English as the English 
laud law. Many of its principles and rules are the product of a continuous 
development by the courts from the days of the Year Books to modern, 
times; and the technical shape which many of those rules and principles 
have taken is often due to the accidents of English legal history. Thus, the 
English theory of ownership and possession, which the courts of common 
law have evolved on wholly original lines from the procedural basis of the 
actions created to remedy wrongs to land and chattels, owes very little to 
the Roman law or to any other system of law. The English treatment of 
such subjects as defamation and conspiracy owes much to the manner i^ 
which bodies of law, developed in the first instance by the Court of Star 
Chamber, were taken over by the common law in the latter part of the 
seventeenth century, and adapted to a new technical environment. The 
variety of the remedies for tort — remedies summed up in the words abate- 
ment, self-help, damages, injunction — are reminiscent of many different 
periods in the history of the law; and the divergence between the last two 
of these remedies is due to that sharp separation between law and equity 
which the rigidity and technicality of the mediaeval common law imposed 
upon the English legal system, by making it necessary that law and equity 
should be administered in different jurisdictions. Therefore the English 
law of Torts, like the English land law, cannot be understood without a very 
thorough knowledge of its history; and for the attainment of a thorough 
knowledge of its history there is needed a knowltJdge of the technical rules 
of procedure in many different ages sufficient to make it possible to under- 
stand the old cases, in which the fundamental principles of the modern law 
are stated. Mr. Ramaswamy Iyer’s book shows that he has mastered all 
these difficulties, and that he is able lucidly to expound this very English 
branch of the common law. At the same time his knowledge of the way 
in which this branch of the law has been applied in the Indian courts and 

* By Sir William Searle Holdsworth, Kt., D.C.L., Vinerian Professor of Law, Oxford 
University. He passed away on 3-1-1944. The loss to the legal world due to this sad 
event can hardly he exaggerated. — S.R. 
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in the courts of the United States, gives to his exposition a comparative and 
a jurisprudential flavour, which is sometimes wanting in English boohs. 

Lord Bryce in his Studies in History and Jurisprudence wrote an 
essay on The Extension of Roman and English Law throughout the world. 
In one section of that essay he compares the manner in which Roman law 
became the law of the different countries forming part of the Roman 
Empire, with the manner in which many branches of English law have 
become the law in force throughout India. Probably a more exact comparison 
would have been a comparison between this reception of English law in India, 
and the reception of Roman law in the states of modern Europe from the 
twelfth to the sixteenth centuries. It would have been more exact for two 
reasons. In the first place, the states of modern Europe received Roman 
law, not because they were subjugated by Rome, but because Roman law was 
more fit, than any code of law of which they had knowledge, to solve the 
problems of the more advanced stage of civilization to which they were 
attaining. It is for exactly the same reason that the rules of English law 
have been introduced not only into British India, but also into many of the 
more advanced Indian States. In the second place, the Roman law, when 
it was received, was adapted to its new environment. The technical rules 
and the technical reasoning of the Roman lawyers were used to lay the 
foundations of new developments in the law, which new social, economic, 
or political needs demanded ; and thus to create new branches of law of 
which the classical Roman lawyers had never dreamt. One striking 
instance is the evolution of the negotiable instrument, by modifications in 
the technical rules of classical Roman law, but with the help of the 
technical reasoning of the classical Roman lawyers. So, in India, we may 
expect to see that the needs of India may produce modifications in English 
rules of law which, with the help of the technical reasoning of the common 
law, will produce new developments of common law principles. 

Mr. Ramaswamy Iyer’s book indicates one of the ways in which the 
rules of English law will be adapted to the new Indian environment. Just 
as the mediaeval civilians and canonists were, in the first place, learned 
Roman lawyers, so Mr. Ramaswamy Iyer is a learned English lawyer. But 
just as those mediaeval civilians and canonists were always conscious of the 
need to adapt the classical Roman law to the needs and ideas of a society 
which was very different from that of the Roman Empire, so the Indian 
lawyers who write text-books for the use of Indian lawyers, and the judges 
who decide cases in the Indian courts, will be conscious of the need to adapt 
the rules of English law to Indian needs. The Anglo-Indian codes and the 
case-law of the Indian courts show that these adaptations have been and will 
continue to be made. But codes are lifeless things compared with the 
living law evoked by the decision of oases, which turn upon the actual 
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happenings in the lives of human beings ; and each individual ease, 
which lays down living law based upon these actual happenings, can 
only cover a very small fraction of the field of law. As it was in 
mediaeval Europe, so will it be in modern India — the text-books of 
learned lawyers, like Mr. Bamaswamy Iyer’s book on the Law of Torts, will 
be the principal instruments of that adaptation, because their authors, 
having mastered the principles of the system of law which is to be adapted, 
will be the beet able to make the necessary adaptations. Just as the 
mediaeval civilians and canonists passed on into modern Europe the essentieil 
spirit of Roman law, and made that spirit one of the chief instruments in 
the development of the intellectual, political and economic progress of 
modern Europe ; so lawyers, like Mr. Bamaswamy Iyer, will pass on into 
modern India the essential spirit of English law, and make it in the future, 
as it has been in the past, an instrument of developments, which will be 
stable and permanent in proportion as that essential spirit is mastered in 
theory and applied in practice. 

All Souls Oollbob,') 

OXEOBD, I W. S. HOLDSWORTH. 

July 7, 1982 . J 


PREFACE TO THE SECOND EDITION.* 

I have been privileged to read the proofs of some parts of the second 
edition of Mr. Bamaswamy Iyer’s book on the Law of Torts. When the 
last edition appeared it was received by the legal profession in India as a 
book of outstanding merit and practising lawyers have ever since turned to 
it for a statement of the law and relevant authorities on questions which 
may be engaging their attention for the moment. Sir William Holdsworth, 
the greatest living authority on the history of English Law, wrote a preface 
to the first edition in which he paid a rich afld well deserved compliment 
to Mr. Bamaswamy Iyer and described him as a * learned English lawyer’. 
No higher praise could be bestowed on an Indian lawyer who ventured to 
write on such a difficult branch of English Law. 

Mr. Bamaswamy Iyer is right in saying that this branch of law has 
attained great proportions and attracts a very large amount of litigation in 
England and in the United States, though not to the same extent in India. 
Perhaps it is also true to say that many suits are fought every day in the 

* By the Rt. Hon. Sir Tej Bahadur Sapru, K.C.S.I., P.C., Allahabad. 
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lower courts in India without it being clearly realised that they are really 
actions in tort and are governed by rules of the Common Law, which have 
by now been crystallised, except where statutory law has stepped in and 
that statutory law has no application to India. One of the necessary conse- 
quences of the development of constitutional liberties is bound to be a 
growing consciousness on the part of individuals of their rights and of a 
desire to protect those rights when invaded. Another feature of litigation 
in future may be foreshadowed and that is likely to relate to questions of 
conflict between the rights of the individual and the collective rights of 
society. The development of industrial life in India, the beginnings of 
which can be discerned in some important towns, is bound to lead to litiga- 
tion of ,a new type. Workmen must claim compensation for injuries 
sustained by them in the course of their employment. The Legislature has 
already intervened and tried to embody some principles of the law relating 
to workmen in the Workmen’s Compensation Act (VIII of 1923). The 
principles of law relating to civil conspiracy, boycott, general strikes, the 
liability of the manufacturer to a retail purchaser of his goods in the market 
only demonstrate what is not frequently recognised in India that the law of 
Torts is a growing organism with unsuspected possibilities of development. 
It is for this reason that the clear, concise aijd authoritative statement of the 
law as it has developed in its home of origin should be found to be useful by 
Indian lawyers. Such a statement is to be found in Mr. Ramaswamy Iyer’s 
book, the second edition of which, I have no doubt, will be widely 
welcomed. 

The law of Torts, as it is in England to-day, is in some respects very 
different from what it used to be when the flrst edition of Sir Frederick 
Pollock’s celebrated book on the subject came out in 1887. It is not that 
all the old principles have been discarded or overruled, though some of them 
have, no doubt, been, but social conditions have been changing and Judges 
in England are always alive to the necessity of adjusting law to the varying 
conditions of society. One of the most remarkable developments of law in 
recent years has been in connection with cases which have been filed for 
damages for shortened expeotation of life. Mr. Ramaswamy Iyer has dealt 
with cases dealing with this branch of the law at lengh at pages 69 to 72 
(pp. 61-63, 3rd ed.) and again on the legislation of 1934 on the subject at 
pages 83 and 84 (pp. 71 and 72, 3rd ed.). This class of cases has not yet 
sprung up in India and even in England the question of assessment of dam- 
ages in such cases has given rise to much controversy in recent months. Per- 
haps with the new conditions of transport which have come into existence we 
shall not have to wait for long before we shall be called upon to deal with 
problems of this character. Altogether Mr. Ramaswamy Iyer’s book is one of 
which both he and we can feel proud. It can, in my opinion, be always 



AUTHOR’S PBBPACB TO THE THIRD EDITION. 


vii 


referred to with profit and I have myself used it on numerons occasions as a 
safe and reliable guide. It is a welcome sign of the times that in certain 
parts of India, if not everywhere, the class of scholarly lawyers who devote 
themselves to the study and exposition of law as a science, though limited 
in number, is growing apace. Madras and Bengal have led the way and 
among such lawyers Mr. Ramaswamy Iyer’s place is assured. 


Allahabad, 
ISth June, 19S8. 


TEJ BAHADUR SAPRU. 


AUTHOR’S PREFACE TO THE THIRD EDITION. 


During the six years which have elapsed since the second edition of 
this book, there has been a very large addition to the case-law on this 
subject in England. The new cases are not merely large in number but 
also important and valuable for their exposition of principles and their 
contribution to the development of this branch of law. Therefore be^des 
including them in the notes or disoussing them in the text, substantial 
revision of the text has been made in several parts of the book. In some 
places (e.g., Chap. XIX, para 40) this opportunity has been used for adding 
to or revising the text when such addition or revision appeared to be 
necessary to improve the book. The addition to the case-law in India is 
comparatively less substantial. 

I have derived valuable assistance in the preparation of this edition 
from Mr. V. Ramaswami, B.A., M.L., Advocate, who will shortly join the 
judicial service as District Munsif. He read the proofs and also the 
typescript of additions and alterations made in the text before it was 
printed. 




1_7_1944 
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THE LAW OF TORTS 


CHAPTER I 

• INTRODUCTORY 

1. Law of Torts. — This is the branch of law governing actions for 
damages for injnries to certain kinds of rights, like the rights to personal 
security, property and reputation. The award of pecuniary reparation for 
such injuries was the subject of regulation by the laws of all communities, 
ancient and modern. In lifngland the rules regarding it had been slowly 
developed by the Courts daring several centuries. After the middle ‘of the 
nineteenth century these rules had to undergo a process of great expansion 
to meet the needs of an urban and industrial civilisation. The invention 
of the steam engine and the motor car, the development of industry and 
commerce, the growth of large and crowded cities, the rise of the modern 
newspaper, and in more recent years the invention of air-craft and the 
wireless have brought many advantages to the citizen but have also increased 
the chances of injury to his private rights. This branch of law has therefore 
attained great proportions and attracts a very large amount of litigation in 
England and in the United States, though not to the same extent in India. 
•It is still in the process of development and adaptation to the conditions of 
a changing world. It is a live and growing branch of law and, as its main 
theme is the definition of the individual’s rights and duties in conformity 
with prevaleut standards of reasonable conduct and public good and con- 
venience, it is of profound interest to the student of law and of the social 
sciences. 

2. ■ Tort. — The word ‘ tort ’ means in law a wrong or injury which has 
certain characteristics, the most important of which is that it is redressible 
in an action for damages at the instance of the person wronged or injured, 
c.^., assault, libel, trespass, nuisance. It is a French word which means, in 
its etymological sense, a ‘ twisting out ’ and in a popular sense, a crooked 
act, a transgresBion from straight or right conduct, a wrong.i In this 
generic sense, it was introduced into the terminology of English law by the 
French-speaking lawyers and judges of the courts of the Norman and 
Angevin Kings of England.® It was in these courts that the foundations of 

-1. It i-i an interesting coincidence that the Sanskrit word ‘ Jimha,' which means 
‘ crooked,’ was used in an ancient Hindu Law text in the sense of ‘ tortious or fraudulent 
conduct ’ -, see the text of Narada cited in Priyanath Sen, Hindu Jurisprudence, p. 211. 

2. It was used by Britton, a legal writer during the end of the 13th century, as the 
title of a chapter on some of the smaller oflcnces, " De plusours tortz." Bracton, the 
famous Judge and writfr of the middle of that century, did not use the word, but used 
■ injuria ' and ‘ transgression >ee P. and >1., H E. L., Vol. 11. p. 612, note (2). 




2 THB LAW OF TORTS [CHAP. 

modern English La\r were laid during the twelfth and thirteenth centnriee. 
The state of the low in England prior to the Norman Conquest ^ was 
rudimentary and primitive. After the Conquest, French became the spoken 
language of the courts, and the language of legal treatises and of reports of 
judicial proceedings for a number of centuries.^ Thus it happens that most 
of the technical terms of English law are French in origin.^ The word 
‘ tort ’ was at one time very near passing into literary use as a synonym for 
wrong.* Even in law it was an obscure term till the middle of the 
Seventeenth century. It was then that the practice began, in the courts of 
common law, of distinguishing between actions in ‘ contract ’ and actions for 
other wrongs, and of using the word ‘ tort ’ as*a compendious title for the 
latter .class of actions. Since then it was usual to speak of " actions in 
contract ’’ and “ actions in tort." ® Thus the word became a term of the 
law with a restricted application to a particular class of wrongs. But it was 
really after the middle of the last century when the law of torts was 
regarded as a separate division «f law that the word obtained its modern 
currency. We will see presently that it still bears the impress of the 
circumstances in which it came to be used three centuries ago. 

3. Definition of a ‘ tort ’. — It is generally recognised that it is not 
possible to frame any precise or scientific^ definition of a tort. * It has been 
de'fined, for instance, as “ a wrong independent of contract, for which the 
appropriate remedy is a common law action,” ^ i.e., an action which would 
have been entertained by the old courts of common law, before the 

1. A.D. loee. 

2. English was made the spohen language of the courts by a statute of Edward III 
in 1362, but Freuch lingered for a long time afterwards as the language of reports of 
judicial proceedings and treatises until 1650, when it was prohibited by a statute of the 
Commonwealth. Latin was the language of court and oflicial records till English toqlc 
its place by a statute of 1731 ; Holdsworth, Vol. II, pp. 477-482. 

3. Maitland, Collected Papers, Vol. II, p. 437; “How shall one write a single 
sentence without using some such word as ‘ debt,’ ‘ contract,' ' heir,’ ‘ trespass,’ ‘ pay,’ 
‘ money,’ ‘ coutt,’ ‘ judge ?’ But all these words have come to us from the French. In all 
the world-wide lands where English law prevails, homage is done daily to William of 
Normandy and Henry of Anjou.” P. &• M. Vol. I, pp. 80, 81: “ ’Right’ and ‘wrong’ we have 
kept, and, though we have received 'tort,' we have rejected draiti but even law probably 
owes its salvation to its remote cousin, the French hi." 

4. Pollock, Torts, p. 1, and his note on that word in the Encyclopaedia Britannica ; 
also the note on that word in the New English Dictionary^ Vol. X. 

5. E.g.% Rich V. Pilkington, (1688) Carth, 178, below, para 16. 

6. Addison, Torts, p. 1 ; Street, Foundations of Legal Liability, Vol. I, p. 26. 

7. Clerk & Liudsell, Torts (8th Edn.), p. 1. The Common Law Procedure Act, 
1852, defined a tort as a ‘wrong independent of contract.’ Wigmore, the well-known 
American writer, disapproved of the term ‘tort’ and would substitute 'general tights’ as 
the title of the subject ; see his preface to Select Cases on the Law of Torts, VoL I. See 
also Holmss, The Theory of Torts, 44 Har. L. R. 773, 781, 
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Judicature Act, 1873. i This can hardly claim to be a deQuition of a legal 
concept. It comes down ^from a period of legal evolution when the 
procedural features of a tort claimed more attention than the jural. 
Dr. Winfield has made a critical examination of many possible or current 
definitions and the one suggested by him is as follows; “ Tortious liability 
arises from the breach of a duty primarily fixed by the law: such duty is 
towards persons generally and its breach is redressible by an action for 
unliquidated damages.” ® This is more informative than the previous 
definition and perhaps supplies a good working rule in many cases but as 
the learned author himself recognises, ^ it cannot claim t8 be precise. 
P’or instance the phrase “ duty towards persons generally ” is rather vague. 
It is hardly adequate, on the one hand, to include duties arising from 
special relationships like carrier and passenger, or doctor and patient, or on 
the other, to exclude duties between trustee and beneficiary, or guardian 
and ward, which fall outside this branch of law.'^ Besides it is not wide 
enough to include cases of absolute liability*such as that of an employer for 
the tort of his servant. Such liability is tortious in the sense that it 
pertains to the branch of law conventionally known as the law of torts 
but it would not be accurate to say that it arises from a breach of duty 
by the employer to the person injured by his servant. The difficulty in 
defining a tort is due to the fact that the term was chosen not to sigaify 
any definite legal concept but rather as a convenient title or caption for 
wrongs for which a particular class of remedies or forms of action was 
allowed under a judicial system and procedure that are now defunct. 
Those wrongs, however, are diverse in their legal constituents and cannot 
be comprehended in a simple or concise formula. This circumstance does 
not signify any difficulty in understanding this branch of law. Indeed 
it has been well taught and expounded by several text-writers, notably 
Sir Frederick Pollock, Sir John Salmond and more recently. Dr. Winfield, 
not to speak of many others who have examined different aspects or 
sections of it. Instead of attempting to define a ‘ tort ’ we may state its 
main characteristics as follows : — 

i. When it is said that a person has committed a tort, what is 
meant is that he has committed a violation of some right of 
another or a breach of some duty towards that person. The 


1. 36 & 37 Viet., c. 66. It came into operation on 1st November, 1875. See also the 
Jttdicature Consolidation Act, 1935 ; 15 & 16 Geo. 5, c. 49. 

3. Province of the Law of Tort (Tagore Law Lectures), 1931, p. 32; Law of Tort, 
p. 6. It has been adopted by the learned editors of Clerk and Lindsell, Torts (9th Ed.). 

3. liiil, p. 229. 

4. Besides, there is also the difliculty that the requirement of unliquidated damages 
does not appear to be adetfu.itc to distinguish a tort from a breach of trust ; below, paras. 9 
and 13. 
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right and duty arise under the general law as between all 
persons or persons in particular- situations. A tort differs 
from wrongs which are regarded wholly as breaches of 
contract. 

ii. It is redressible in a civil action for damages, and differs 

from wrongs which are wholly criminal. 

iii. It was redressed by an action in the common law Courts 
• before 1875 and differs from wrongs which were redressed 

exclusively in other courts, e.g., the Court of Chancery. 

It will be convenient to disouss the points of distinctio.i here 
indicatipd in the following order : — 

(o) tort and crime ; 

(6) tort and wrongs for which there svaa no remedy by an action 
for .damages in the courts of common law ; 

(c) tort and breach of contract. 

4. Tort and Crime. — A tort differs from a crime both in principle 
and in procedure. A tort is an injury or breach of duty to an individual 
for which he is entitled to get reparation from the wrong-doer, while a 
crime is regarded as a breach of duty to the public as a whole for which 
the offender is punished by the society or the state. An injury is both 
a tort and a crime when it is a, breach of both these duties, egr., assault, 
libel, theft. Sometimes an injury may be regarded only as a crime and not 
as a tort ; for instance, a public nuisance like an obstruction of a highway 
is an offence, but no action for damages will lie unless the plaintiff has 
sustained special damage. Conversely, an injury may be only a tort and 
not a crime when Jit lacks the element of danger to public interests, e.g., 
ipnocent or mistaken trespass to land. Whether a certain conduct is 
worthy of punishment or reparation is a matter of legal and social policy. 
In many important matters the policy is well-settled as in the case of 
serious injuries to person and property which are both punishable and 
actionable, but there is a large margin of cases where the policy responds 
to the changing needs of time, place and circumstance. Modern legislation 
like the Municipal and Public Health Acts, makes many things punishable 
which were not so before. Slander is a punishable offence in India but 
not in England. In parts of India where Prohibition Acts were in 
force, selling or drinking liquor was a crime. The Fatal Accidents Act of 
1846 in England permitted for the first time an action for damages against 
a person causing the death of another while there was no such remedy 
before. Since the middle of the last century the. liability of employers 

1. For a discussion of the distinction, see Kenny, Outlines of Criminal Law 
Chap. 1. 
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for tlie torts of their servants has received considerable extension. This 
largely explains the difiRculty of framing any more precise definition of 
a tort or crime than that a tort is a wrong for which the law allows an 
action for damages, and a crime is conduct which the law regards as 
deserving punishment. 

Secondly, a tort differs from a crime because the remedy for the 
former is an action for damages by the aggrieved party in a Civil Court, 
while the remedy for the latter is a prosecution in a Criminal CouA by the 
King who is in theory the prosecutor, though the prosecution may be at 
the instance of the injured party. The object of a civil action is private 
reparation and satisfaction, and that of a criminal prosecution is punish- 
ment with a view to promote public interests by prevention of offences. ^ 
This method of stating the distinction is broadly true but ■ admits of 
qualifications. Sometimes damages in a civil action for a tort are awarded 
as a measure of punishment aiid preventioi^ e.g., in an action for Bedu_otion 
or for gross libel ; and in a criminal proceeding part or whole of the 
fine may be ordered to be paid to the complainant or other injured party 
by way of compensation.® Besides, from the point of view of legal 
philosophy, the ultimate purposes of civil and criminal remedies are not 
clearly severable. The award oj damages also promotes public interqpts 
by prevention,® and punishment may afford satisfaction to the injured. 

5, Historical development of the distinction between tort and 
crime. — The disUnction between tort and crime belongs to a comparatively 
mature stage of civilisation and social order. The laws of primitive com- 
munities were concerned mainly with the payment of pecuniary reparation 
to the person injured and allowed private composition of even grave crimes 
like homicide and serious bodily harm. To quote the famous observation of 
Sir Henry Maine, “the penal law of primitive communities was not the* 
law of crimes but the law of wrongs or torts.”* The system of pecuniary 
composition was itself an advance on a condition of total lawlessness and 
barbarity when the “ blood-feud ” or private war at the instance of the 
person w'ronged or his kindred on the wrong-doer and his kindred was a 

1. Kenny, Outlines of Criminal Law, p. 15: “ Crimes are wrongs whose sanction is 
punitive and is remissible by the Crown, if remissible at all." 

2. Cr. P. Code, S. 545 ; in England, see the Criminal Justice Administration 
Act, 1914. S. 14. 

3. Bentham’s Works, Vol. I, pp. 299, 373: "The Civil Code is at bottom only the 
Penal Code under another aspect " ; “ satisfaction is still more necessary to cause evils 
to cease. It tends to diminish the number of olTcnders." 

4. Maine, Ancient Law, p. 379. This has been criticised on the ground that 
primitive laws were ro.ally penal ; Jenks, lI.E.L., p. 14. The gist of Maine’s dictum 
is that primitive law.s allowed composition for wrongs which only at a later age became 
punishable by the State .and unenicndablc ; and this is not open to challenge. 
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norjn.al affair.^ The Anglo-Saxon laws ® had not advanced very far 
beyond the stage of legal evolntion marked by a system of private composi- 
tion for murder and other serious crimes.® They were mostly concerned 
with the recital of the customary amounts payable for various kinds of 
injuries, viz., ‘ wer ’ or the price set on every person according to his 
rank which was payable by the person causing his death, and ‘ hot ’ which 
was payment for personal and other injuries. But . they also contained 
the geran of the modem ‘ crime ’ in the provision that in some cases u 
‘ loitc ’ or fine was payable to the King or lord.* In the archaic system 
of justice which the Anglo-Saxon laws disclose ®, they bear a close 
resemblance to the codes, known as the Leges Barbarornm of the Teutonic 
tribes’on the continent.* English law during the six centuries before 
the Norman Conquest was practically unaffected by the influence of the 
mature jurisprudence of Rome, notwithstanding the Roman occupation 
of England for. three centuries before the fifth, or the promulgation of 
Justinian’s Codes in Eastern *Burope during the sixth century,* It was 
after the Norman Conquest and during the reign of strong rulers like 
Henry II that Courts were established which could punish all forms of 
violence as offences against the King’s peace instead of allowing them to 
be compounded as private wrongs. Indeed, these Courts began by showing 
thftr strength by awarding punishments and amercements indiscriminately, 
and even for civil causes of action.* It was long afterwards that the 

1. On this subject sec Carter, A History of the English Courts, pp. 4, 5 ; Vinogra- 
doff. Outlines of Historical Jurisprudence, Vol. I, Chap. X; Jenks, History of Politics, 
pp. 40, 41. These practices are said to he still prevalent in some uncivilised communities 
in South America and in the Caucasus ; F. P. Walton, Introduction to Roman Law, p. 219. 
Tbeir modern manifestation among civilised peoples is the practice of ‘lynching’; 
see Vinogradoff, Vol. 1, p. 356. 

2. The earliest were those of King Etbelbert (AD. 600) ; others were those of 
Alfred and Canute. They were compiled after the Norman Conquest and known as the 
Laws of Edward the Confessor, the last of the Anglo-Saxon Kings ; another compilation 
during Henry I’s reign was known as the Leges Henrici. 

3. P. & M., Vol. I, pp. 46, 47 ; Vol. II, p. 451 ; Maitland and Montague, A Sketch of 
English Legal History, p. 20. 

4 See Pollock's Notes to Maine, Ancient Law, p. 407. 

5. Jenks, L:uv and Politics in the Middle Ages, p. 32: “At the time of the Norman 
Conquest, England is from a legal standpoint, the most backward of all Teutonic countries-, 
save only Scandinavia. Evidently, English Law was even at the beginning of the twelfth 
century in a very rudimentary state." 

6. These tribes were the parent stock of the Anglo-Saxon people who colonised 
England in A.D. 449. The invasion of the Danes, another Teutonic tribe, was in the 
9tb century. 

7. It came to an end in A.D. 407. 

8. A.D. 529-564. See below, para. 23. 

9. P- & M., Vol. II. pp. 519, 572. 
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theory of panishmciit assumed its modern form. It is worthy of note 
that in spite of the high degree of development which Roman Law attained 
in the sphere of private law, its law of crimes continued to be imperfect,^ 
and to the last, theft .was not, save in some special cases, a punishable 
crime but only a delict or private wrong.® 

The distinction between civil and criminal procedure came much 
later than that between reparation and punishment. The famous action of 
trespass which was introduced in the thirteenth century was ii? origin 
both a civil and a criminal proceeding and ended in both damages and 
punishment.® In course of time the criminal ‘ indictment ’ became 

separate from the civil action. 

^ • 

6. Torts and wrongs for which there was no remedy hy an 
action for damages in the old coarts of common law.— Under ^this 
head we shall deal in the first place, with the courts of common law,, 
secondly, with wrongs which were redressed exclusively in other courts, 
and lastly with ‘ actions for torts ’ and ‘ damages. ’. The courts of common 
law at the time of .their, abolition in 1875 were three in number, viz,, the 
court of Queen’s Bench, the court of Common Pleas and the court of 
Exchequer, .From these courts of original jurisdiction, appeals lay to the 
court of Exchequer Chamber.* 'The foundations of the constitution and 
procedure of these three courts were laid during the reign of Henry II in 
the twelfth century. At the time of the Norman Conquest, England was 
covered with a network of numerous local courts like the courts of the 
county and the hundred, and many rival and competing jurisdictions of 
feudal lords and landowners. These courts administered the varying 
customs of the district or other locality.^ The King and his assembly of 
leading men exercised judicial powers only in rare and exceptional cases. 
Under the strong rule of the Norman Kings their judicial functions 
increased. But it was by the reform* of Henry II who appointed a small 

1. HuuteT, Roman Law, p. 1064", see also Maine, Ajicient Law, Chap. IX; Holland, 
Jurisprudence, p. 379. 

2. Institutes, Lib. IV. Tit. 1 & II; Hunter, Roman Law, p. 1070; Buckland, Roman Law, 
p. 579; below, para.22. The law in ancient Greece was similar; see Vinogradoff, Vol. II, 
pp. 176, 196. 

3. It continued to be so in theory till as late as 1694 ; Pollock, Torts, p. 590. The 
Scotch procedure had a compound action for punishment and damages for libel; Spencer 
Bower, A Code of Actionable Defamation, p. 433. 

4. This was constituted by various statutes the last of which was (1830) 11 Geo. 
IV. 1 Will. IV. c. 70, s. 8; it was composed of the judges of all the three courts. 

5. There were broadly three sets of customs, vis., the Dnne Law, the Mercian Law 
and the Wessex Law. 

6. It was made in A.D. 1178; P. & M., Vol. I, p. 153. In 1176, he bad appointed 
itinerant justices to go round the Country, 
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body of five menJ to hear all the complaints of tho kingdom that England 
got her first judicature in the modern sense, i.e., a body of learned men 
“ who do justice habitually." This court was known as the King’s 
court, and also as the Curia Regis — a name which was also used to refer to 
the King’s Council of leading men and officials of which the King’s court 
was in origin a judicial branch. The law administered in the King’s 
court came to be known as the ‘ common law ’ * as it was common to the 
whole country unlike the varying customs prevailing in the other courts. 
In coarse of time, the increase of business in the King’s court and the 
convenience of suitors required the separation of that court into two 
tribunals, vis., one court which always sat at Westminster * to decide 
disputes between the King’s subjects, and another court which was presided 
over by the King and followed him. The one came to be know.n as the 
court of Common Bench and later on, as the court of Conamon Pleas ; and 
•the other as the. court of King’s Bench. The court of Common Pleas heard 
actions between subject and •subject. The King’s Bench heard all serious 
criminal cases called “ Pleas of the Grown ’’ and entertained also civil 
actions for trespass which was accompanied by the nse of. force and was 
against the ‘ King’s peace, ’ and actions in which the King and hiS officers 
were interested. The court of King’s Bench was at a later time dissociated 
fr6m the person of tho King who ceasSd to attend or preside over it, and 
became like the court of Common Pleas another court of common law with 
a set of professional judges. The Exchequer was originally only an 
office for collecting the King’s revenue and was the financial side of the 
Curia Regis as the King’s court was its judicial aspect. It decided ques- 
tions arising between ihe King and the tax-payers about rates, assessment 
and the like. In course of time the judges of the King’s Bench as well 
as the officers of the Exchequer known as ‘ Barons ’ of the Exchequer, 
adopted various devices ® to attract to themselves the civil litigatio.n that 
belonged to the court of Common Pleas,® until at last these three courts 

1. Two clerics and ihrce laymen. Ranulf Glanvill whose name was asso' iated with 
the fir»t treatise on the Kiiglish Law was one of Henry’s first Chief Justiciars; P. & M., 
Vol. I, pp. 10+, ICo. 

2. P. & M., Vol. I, p lot. 

3. It was a variation of the phrase 'jus commune' used by the canonists to distinguish 
the general and ordinary law of the universal church both from rules peculiar to this or 
that provincial church, and from papal privileges; P. & M., Vol. I, p. 176. At a later day 
the 'common law’ is distinguished from the lasv of the church or the canon law. 

4. The Magna Carta required this court not to move with the King, as King John 
often went out to Europe. 

5. The writ of Qttominus in the Court of the Exchequer and the Bill of Middlesex and 
Latitat in that of the King’s Bench. In these proceedings a free use of fictions was 
allowed; Holdsworth, Vol. I, pp. 240, 219-222. 

6. The judges of that time had a share in the fees paid by litigants and hence this 
competition for work; Holdsworth, Vol. I, p. 254. 
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became courts of concurrent original Jnrisdiction and came to be known 
as courts of common law. They were abolished and merged in the present 
High Court of Justice by the Judicature Act. They had from their 
inception two distinctive features which had a profound influence on the 
course of English law, vis. : 

(а) the original writ, and 

(б) trial by jury. 

7. The Original Writ. — A writi is a formal order from the King 
to an officer or a private person enjoining some act or omission. 
It need not be necessarily connected with courts of justice, e.ff., 
a writ to convoke Parliament or hold an election. The original writ ’ 
was an order of the King issued by the Chancellor or his office known as 
the Chancery and summoning the defendant to appear in the King’s court 
or the later common law courts and show cause against the plaintiff’s 
complaint. It was ‘ original ’ because it initiated proceedings in those courts 
and was therefore distinguished from ‘ judicial writs ’ which were issued in 
the course of a proceeding, e.g., to summon a juror or a witness. It came 
to be regarded as the royal warrant to these courts to entertain a cause and 
as the foundation of their jurisdiction. This was due to the circumstances 
in which the King’s court had its origin. In establishing a strong and 
central court of justice, Henry II made use of the ‘writ’ for enabling 
parties to seek its aid in preference to the local and baronial courts to which 
most litigation then belonged by custom. As the writ in effect took away 
a cause from one of the rival courts, it was regarded as essential to enable 
the complainant to have his cause heard and to compel the defendant to 
answer in the King’s court. As the justice of this court was more efficient 
and began to be appreciated, the demand for writs increased and they were 
obtained from the Chancery , at prices varying with the uai'iire of the writ. 
For about a century from the time of Henry II, new v/rila were freely 
issued for providing remedies for new classes of casc>s. But this process 
came to a premature end by the middle of the thirteenth century on 
account of the opposition of feudal nobles and barons. In 12.58 after the 
Barons’ War they were able to get the King (Henry III) to agree to a 
provision ^ that the Chancellor should not issue writs other than iorils_d^ 
cursi i, i.e., writs which were customary and could issue as ‘ of course ’, 
without the approval of the King and his Council. During the reign of 

1. Its synonym in Latin is ireziit or ireve, so culled from its briefly expressing the 
intention of the fr.nmer. For an interesting thesis on this word and its legal history, see 
the Encyclopiedia Britannica, Vol. 38, p. 847. The Register of Writs was known as 
Registrum Brevium. Fitzherbert's Ifevi ATatura Brevium (Nature of Writs) is a well- 
known commentary and was published in 1534. 

3. The Provisions of Oxford ; see Stubbs, Select Charters, 389. The last years 
of Henry 111 (A, D. 1316-1373) have been called the ‘ golden age of the forms ' as 
the number of writs was at its maximum ; see F. & M., Vol. II, p. 665. 

2 
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Edward I, ^ the famous Statute of Westminster II * (A. D. 1285) partially 
restored the writ-making power of the Chancery, by enacting that if 
“ a writ is found in one case but none is fonnd in like case falling under 
like law and requiring like remedy,” the dorks of the Chancery shall make 
one. But this power conld be exercised only in a limited class of oases, 
viz., those which fell under a like law. At this time the constitution and 
powers of Parliament were taking shape and the invention of now remedies 
for nev» cases was regarded as the province of the legislature and not that 
of the courts. The writs became not merely limited in number but also 
crystallized in form. It was the practice of the clerks in the Chancery to 
state in the writ the subject-matter of the complaint in precise and formal 
language. The writs already issued were classified according to their 
subject-matter, and copies were preserved so that the clerks who usually 
drafted them could use old forms for new cases. * The result was that a 
plaintiff whose case would not fit into the formula of one of the writs 
already in use could not seek tSe aid of the King’s court, or, in the modern 
phrase, had no ‘ cause of action.’ As the plaintiff’s statement of his claim 
usually adopted the language of the writ, forms of action acquired a rigid 
and formulary character. It was by a series of statutes in the last century 
that all this was changed. An action is now commenced not by different 
kidds of original writs but by a uniform writ known as a writ of 
summons. * Forms of action have been abolished ® and a plaintiff is not 
bound to adopt any s§t formula in his plaint or statement of claim, but 
may state the material facts in appropriate language. 

8. Trial by jury. — Trial by jury has for several centuries 
been the mode of trial of civil and criminal cases in the courts of 
common law. In recent years, however, the power of the judge to dispense 
with a jury in civil actions for damages has been enlarged,® In a trial 
by judge and jury, questions of fact are decided by the jury, and 
questions of law by the judge.’' The system of trial by jury owes 
its origin to certain measures adopted by Henry II for making his court 
more popular and effective.® He introduced the system which at that 

1. (A.D. 1272-1307). He has been called ‘ the English Justinian ’ by reason of his 
legislative activity over the whole field of law ; Holdsworth, Vol. II, p. 292 ; for a list of 
his legislation, ibid., pp. 300, 301. 

2. 13 Edward I, c. 24; Winfield, Province, p. 12. 

3. P. & M., Vol. I, pp. 95-6. 

4. This was enacted first by the Uniformity of Process Act, 1832, 2 Will. IV, 
c. 39 and repeated by later statutes like the Common Law Procedure Acts and the 
Judicature Act. But even during the 18lh century the original writ had become 
an imaginary proceeding and was supposed by fiction to have been issued ; Kerr, Action 
at Law, p. 193. 

5. The Common Law Procedure Act, 1860. 

6. Administrjition of Justice Act, 1933, S. 6 ; R.S.C., O. 36, rr. 2-6. 

7. As to the limitations of this doctrine, see Holdsworth, Vol. I, p. 298. 

8. P. & M., Vol. I, p. 140. 
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time was known as the ‘ inquest ’ or inquiry by a group of neighbours 
on oath for the purpose of apprehending suspected criminals, and for 
deciding certain classes of disputes, e.g., claims to possession and ownership 
of land, claims of the Church to land as a religious endowment. ^ The 
inquest was in vogue with the Frankish Kings in Western Europe and 
was copied from them by the Norman rulers for ascertaining their rights 
and privileges. The innovation consisted in introducing the inquest as 
an adjunct of the law courts. The modes of trial which were {nrevalent 
at that time and which had come down from the Anglo-Saxon period were 
of a primitive kind. They were ; (a) Ordeal. It proceeded on the 
belief that God would intervene by a sign or miracle to determine ques- 
tions at issue between two contending parties. The person who ‘could 
carry red-hot iron, or plunge his hand or arm into boiling water, or sink 
when thrown into water was deemed to have right on his side.=® (6 ) Gom- 
purgation or wager of law. This consisted of the oath of a number of 
witnesses who swore not to the facts in issue, but in the prescribed formula 
to the credibility of one of the parties. Their oaths were not evidence m 
the modern sense and v/ere not to be weighed by the courts, but concluded 
the decision if a set of men swore in the prescribed form, (c ) Duel. 
After the Norman Conquest trial by duel or battle was also in vogue. 
According to the system of justice which allowed these practices, the jn^ge 
who presided in the local or customary courts, like the sheriff, did not 
decide a cause in the modern sense by receiving and weighing evidence, 
but was rather in the position of an umpire who saw that the rules of the 
game were followed. The decision followed as a matter of course on the 
oath of witnesses or the result of the duel or ordeal.^ The new mode of 
trial by inquest became popular and was a means of removing causes to 
the King’s court from the local courts where the older practices prevailed. 
At drst the jury were in the position of witnesses summoned from the 
neighbourhood who swore to facts within ' their knowledge. It was at a 
later period that they acquired their modern role of judges. The older 
modes of trial fell into disuse and were superseded by trial by jury.* Some 
of them like duel and compurgation remained in theory as part of the 
law till they were abolished by statute in the last century.^ 

1. He did this by means of regulations known as the Assizes, e.g., the Assize of 
Clarendon (regarding apprehension of criminals), the Grand Assize (disputes about rights 
in land), the Assize Utrum (disputes about ecclesiastical property). 

2. Holdsworth, Vol- I, p. 310. 

3. Holdsworth, V ol. I, p. 299 ; Maitland, Equity, pp. 308, 309. 

4. The ordeal disappeared at an early time under Christian influence and was 
prohibited by the Laterau Council in A.P. 1215. 

5. The ‘ battle ' and ‘ compurgation ’ were described at length by Blackstone in the 
18th century ; III, 336-348. ‘ Battle ’ was claimed in an ‘ appeal ’ of murder, Ashford v. 
Thornton, (1818) 1 B. & Aid, 467, and was thereupon abolished in 1819 (59 Geo. Ill, c. 46) j 
* compurgation * was abolished in 1833 (3 and 4 William IV, c. 43, S. 13). 
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9. Wrongs which were redressed exclusively in other Courts.— 
(a) Among snch wrongs the most important were breaches of trust and 
of other equitable obligations by a trustee, executor or guardian. These 
were redressed in the court of Chancery.^ This court took its name from 
the Chancellor who was originally only a minister of the King, but in 
course of time acquired judicial functions in various cases. This was due 
chiefly to the rigidity of common law writs and forms of action * and the 
consequent denial of justice in many cases. After many conflicts® with 
the courts of common law the exclusive jurisdiction of the court of 
Chancery was established over large classes of litigation, e.gr., administra- 
tion of trusts or of estates of deceased persons, infants, lunatics, etc. The 
Chancellor was not bound by any technical rules but did equity and 
satisfied his conscience ; therefore, his court was known as the court of 
Equity. This court differed from the common law courts in many 
important matters. It had no writs or forms of action but entertained 
complaints by petitions or ‘ Bills.’ It had no trial by jury. In course 
of time it developed a distinct code of principles, had its own precedents, 
employed a distinct terminology and had a separate Bar and Bench. The 
Judicature Act abolished these rival courts and empowered the High Court 
in all its divisions* to administer both law and equity. But in spite of 
this fusion of the common law and equity courts, the principles and 
precedents that had grown in these courts cannot be easily assimilated. 
Thus a breach of trust or of other equitable obligation may resemble a 
tort in that it is a breach of duty imposed by the general law and 
redressed by the award of damages,® but it was and continues to be 
outside the sphere of a tort. 

(&) A breach of a marital obligation, e.gr., adultery, is not a tort. 
It was formerly within the exclusive cognisance of ecclesiastical courts 

1. For a history of its origin, see Holdsworth, Vol. I, p. 395 ; Maitland, Equity, 
pp. 1-42. 

2. Other defects were the unsuitability of the jury trial in cases like actions of 
account, the tendency of juries to corruption and intimidation, technical rules such as that 
parties could not be witnesses, etc. 

3. The most notable conHict was that in A.D. 1616 between Coke and Lord 
'Chancellor Ellesmere ; Carter, History of English Courts, pp. 95, 96 ; Holdsworth, 
■Vol. I, p. 459. 

4. f'ix; the King’s Bench division, the Chancery division and the^ Probate, Divorce 
and Admiralty Division. As to assignment of work to these divisions, see Judicature 
Act, 1925, S. 56. 

6. The court of Equity did not as a rule entertain actions for damages hut allowed 
claims for damages or compensation for loss against trustees and executors in an action 
for account or in the course of administration of an estate; see Story, Equity, 

S. 794 (<i) ; Sedgwick, Damages, S. 1256 (A) ; Lewin, Trusts, pp. 940, 953. These damages 
would partake of the character of unliquidated danjage-s, as to which see below, para. 13. 
See however, Winfield, Law of Tort, p. 13. 



I] iUTHODOOTOBT 13 

which in England had a long history^ and exercised jnrisdiction, among 
others, over matrimonial causes. The relief afforded by them in the 
above instance was not damages but divorce. By a statute of 18573 
this jurisdiction was taken away from them and vested in a court known 
as the Divorce court.^ Against the adulterer, however, the husband had 
formerly an action for damages in trespass in the common law courts.*’ 
Since the Act of 185j[, this action is no longer available and the only 
remedy is by making him a co-respondent in a petition in the Divorce 
court and claiming damages against him.« Thus an injury to the marital 
relation is not a tort ; but an injury to the parental relation, e.g., 
seduction of a daughter, is a tort as an action for damages has always been 
entertained by the common law courts. 

10. Actions for Torts. — Prior to the Judicature Act the word faction ’ 
was the name given to a proceeding in the common law courts, while a 
proceeding in the court of Chancery was either a ‘ bill ’ or’ ‘ information.’ 
Since that Act, the word applies to proceedings in all the divisions of the 
High Court. Besides, by a series of reforming statutes ending with the 
Judicature Act, the forms of action which prevailed for several centuries in 
the old common law courts were abolished. Since then, a plaintiff in an 
action for damages for a tort, as in Any other action, is not bound to adoft 
any set words or formula. But in spite of'these epoch-making changes, the 
old common law actions for torts have not lost their importance 3. The 
principles which have gathered round the old forms constitute the bulk of 
the law of torts, and are the source to which we have to look for ascer- 
taining whether in a given case plaintiff has a cause of action. The early 
common law was primarily concerned with remedies and not with rights 


1. Holdswortli, Vol. I, p. 598 ; Carter, History of English Courts, p. 143. 

3. They fell under two heads, crimes by clergymen and spiritual offences, like 
immorality and sin which included adultery, defamation, breaches of faith or promise. 
These courts also obtained jurisdiction over the grant of probate and the administration 
of estates of deceased persons. The latter category of cases was subsequently taken over 
by the court of Chancery. At the present day the ecclesiastical courts have jurisdiction 
only in matters of church discipline and ritual, and in cases relating to church property. 

3. 20 & 21 Viet., c. 83. 

4 It was merged in the Probate, Divorce and Admiralty Division of the High 
Court by the Judicature Act, 1873. 

5. The action was known as the action of criminal conversation below, Chap. Ill 
para. 4. 

6. The Indian Divorce Act (IV of 1869) applicable to Christians prescribes (S. 34) 
a similar procedure. 

7. Common Lauv Procedure Acts, 1852, 1860 ; see Maitland, Equity, p. 375. 

8. “ The forms of action we have buried, but they rule us from their graves " ; 
Maitland, Equity, p. 296. 
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and duties,^ and has therefore been described as a ‘commentary on 
writs.’ ® The result was, to use a famous phrase of Sir Henry Maine, that 
substantive law was gradually secreted in the interstices of procedure.® A 
reference to the chief forms of action which were available in the courts of 
common law for torts is indispensable even at the present day for nnder- 
standing the case-law. These forms fell into two classes : («) the action of 
trespass, and the action of trespass on the case, • or action on the case 
simply? 

11. Action of trespass. — The action of trespass* was so called from 
the name of the writ which commenced it, the writ of trespass. This writ 
was introduced in the middle of the thirteenth century and was intended 
to provide an effective remedy in the King’s court for persons aggrieved 
by viol%nt injuries to person and property. It stated the nature of the 
complaint in the following form® which the plaintiff’s declaration invari- 
ably adopted ; • 

The King to the Sheriff Greeting: — If A gives pledges to prosecute his complaint, then 
put B by gage and pledge that he (B) be before our Justices at Westminster [on such a 
day] prepared to show why with force and arms {vi et artnis) he assaulted the said A a.t JV' 
[or broke the close of A at W, or took and carried away the sheep of A] and other enormi- 
ties to him did, to the grave damage of the said .<4, and against our peace {.centra faeem 
itestram).* 

By the allegations that the injury was ‘ against our (the King’s) peace,’ 
and ‘ with force and arms,’ the complainant was enabled to seek the aid of 
the King’s courts instead of the local and manorial courts before whom such 
causes went for redress at that time. To us the King’s peace is the peace 
of the kingdom or the whole country, “ an environment as necessary and 
as natural as the air that we breathe.”’’ But in feudal England the King’s 
peace had many competitors and was restricted by area and by time.® A 
feudal chieftain or a powerful landowner regarded an offence committed 
within the area under his special protection as an offence against him and 

1. " There is no harder lesson for the stranger jurist to learn than that the common 
law began with the remedy and ended with the right " ; Lord Dunedin in Necton v. 
Ashiurteti, (1914) A.C. 964. 

2. Maitland and Montague, A Sketch of English Legal History, p. 99. 

3. Maine, Early Law and Custom, p. 389. 

4. As to the history of trespass, see F. & M., Vol. II, p. 611, etc. 

5. Like other official records, it was drawn up in Latin till 1731 ; Holdsworth, 
Vol. II, p. 479. 

6. Jenks, H. E. L., p. 53 ; see also Maitland, Equity, p. 383. 

7. Holdsworth, Vol. II, p. 48. 

8. “ Until a much later period it will die with the King," Holdsworth, Vol. 11, p. 48. 
The King's Highway had the protection of the King’s Peace. Both the phrases are 
connected in origin, P. & M., Vol. I, p. 44. 
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his peace and falling within the jnrisdiction of his own customary court. 
As the Kings consolidated their power, the limits of their peace and of their 
jurisdiction also widened, and the writs became increasingly popular as an 
instrument of protection against powerful malefactors. The writ was also 
popular because of its advantages over existing remedies available in the 
local courts. At that time the chief remedy for serious injuries to person 
and property was the ‘ appeal ’ or accusation. i The appellor had to recite 
his accusation in a set formula at the risk of losing his appeal even^by the 
fault of a syllable. The appellee or accused could offer to wage a duel. If 
he was respectable and no suspicion attached to him, he could offer a ‘ wager 
of law,’ or a number of oaths in support of his innocence. The unsuccess- 
ful party was liable to punishment which he could redeem by payment of 
compensation or fine. The appeal was nothing more than the primitive 
method of vengeance or the ‘ blood-feud ’ carried on under judicial sanction 
and regulation, and was becoming unpopular with the df^wn of civilised 
ideas of justice. The new remedy was intfenJed to take the place of the 
appeal and did so on account of its superior advantages. While it was free 
from the technicality and other defects of the appeal like the trial by 
battle, * it gave the parties the benefit of the new mode of trial by inquest 
or jury and provided relief by way of punishment of the wrongdoer and also 
damages to the injured. Its procesS was speedy and effective as the defob- 
dant could be seized and imprisoned if he would not appear, and outlawed 
if he could not be found. The appeal was, however, reserved for grave 
injuries called felonies, as in such cases the instinct of vengeance could not 
then be wholly suppressed, e.g., murder, maim, rape, arson, burglary, 
larceny For a felony the remedy of trespass was in theory not available 
but in practice was allowed in every case, with the exception of murder, by 
permitting the plaintiff to omit the words charging a felony in the com- 
plaint *. In another and perhaps the opposite direction the scope of the 
new remedy was also extended. It was used even when there was little or no 
use of force, and the expressions ‘ vi et armis ’ and ‘ contra pacern ’ became 
common form or fictions. Thus the mere entry of a man into land in 

1. As to ‘appeals' and their procedure, see Stephen, History of the Criminal Law, 
Vol. 1 Chap. VIII, p. 244. 

2. As the language of the writ resembled that of the appeal except that it omitted 
the words charging a ‘ felony ’ and offering ‘ battle,’ trespass has been called “ an 
attenuated appeal " ; P. & M., Vol. If, p. 526. 

3. Holdsworth, Vol. II, pp. 257, 358. The appeal soon fell into disuse, .except in 
cases of murder and in course of time was practically obsolete even in such cases. It, 
however, was formally abolished by statute only in 1819 (39 Geo. Ill, c. 46) When a person 
accused of murder sought to revive this rusty legal weapon and challenged' the appellor 
to battle ; Ashford v. Thornton, (1818) 1 B. & Aid. 405. 

4. On this subject, see the judgments in 5. S. Amerika, (1917) A.C. at 45, 58 ; below. 
Chap. 11, para. 33. 
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another’s possession or the mere tonohing of another’s person or goods was 
deemed a trespass for the purpose of the use of this action. The proceeding 
in trespass had originallj' both a criminal and a civil aspect At that 
time the distinction between civil and criminal procedure in the King’s 
court was only in the process of formation. In course of time the distinction 
became clear between the proceeding known as the ‘ indictment ’ for a 
felony or misdemeanonr, and the civil action for damages for tres- 
pass The action of trespass served the function of the principal action 
for torts in mediaeval England. It was the remedy for violent injuries to 
person or property 3 which then required the chief attention of the law 
courts, and — by a process of extension by means of legal fictions — for 
various wrongs like even a peaceful or slight interference with the posses- 
sion of land or goods 

12. Action on the case. — In course of time other types of wrongs 
called for a remedy in the King’s court. Some early instances were cases 
where a person who was entrusted with the possession of a chattel by the 
owner injured it by neglect e.g., a ferryman who overloaded his boat with 
the result that the horses entrusted to him for carriage were drowned,® or 
a farrier who negligently shod another’s horse and injured it.® An action 
of trespass would not lie against these persons because they did not use 
forc6 or disturb another’s possession. In these and similar cases it became 
the practice to invoke the power conferred by the Statute of Westminster II 
on the Chancery to issue writs in like cases, and to sue in an action 
which came to be known as ' trespass on the similar case,’ or * trespass on 
the case,’ or simply, ‘ action on the case In course of time the 

procedure in actions of trespass became distinct from that in actions of 
trespass on the ease and it was necessary to draw the litre between the two 

1. “The King's courts were approaching the field of tort through the field of crime," 
P. & M., Vol. II, p. 530. This refers to the evolution of trespass in the 13th and the later 
centuries and is hardly in conflict with Maine's remark about primitive laws. Jenks, 
however, thinks otherwise ; H. E. L., p. 68. 

2. In theory the criminal aspect continued till A.D. 1694, 3 & 6 Will. & M. c. 12 ; 
Pollock, Torts, p. 590. 

3. For such injuries it had three forms, trespass in assault and battery, trespass 
quare elaumm fregU, and trespass de bonis asportatis. 

4. It assumed special forms for other cases, e.g., taking away a servant or child, 
criminal conversation, ejectment ; as to these, see below, Chap. Ill, paras, 1 to 4 and 
Chap. IV, paras. 13 & 14. 

5. (1348) Y.B. 22 Ass. to. 94, pi. 41. 

6. (1372) Y.B. 46, Ed. Ill, fo. 19, pi. 19: for these and similar cases of the time 
see Holdsworth, Vol. Ill, p. 430 ; Jenks, H.E.L., p. 138. 

7. The form of the writ was similar to that in trespass except that the phrases, 

• vi et armis’ and ' contra pattm ' were often omitted ; Maitland, Equity, pg. 360, 384. 
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actions, as a plaintiff’s mistaken choice of one action instead of the ether 
had serious results and involved his losing the action altogether.^ la 
Leame v. Bray ^ the distinction was slated to be that trespass lay for a 
direct injury and case for an iiidirect or consequential injury ; and it was 
held that injury duo to the defendant negligently driving his carriage and 
causing a collision with that of the plaintiff was a direct injury. In the 
case of a man throwing a log into a highway, “ if at the time of its being 
thrown, it hit any person, it is trespass ; but if after it be thrown, any 
person going along the road receives an injury by falling over it as it lies, 
it is case.” * In Scott v. Shepherd * the defendant Shepherd, mischiev- 
ously threw a lighted squib into a market house. It fell on the shed where 
one Yates sold ginger bi'ead. One Willis, to prevent injury to him^lf and 
Yates, caught it and threw, it across when it fell on the shed of one Ryal 
who took it and threw it across, when it struck the plaintiff Scott and 
exploded and put out his eye. It was held that the injury to the plaintiff 
was directly and immediately caused by the defendant, as Willis and Ryal, 
the intermediate agents, acted involuntarily and for self-protection, and 
that therefore trespass was the proper remedy.® From time to time the 
courts of common law allowed actions of trespass on the ease, or actions on 
the case,® for new kinds of wrongs or injuries for which remedies were 
demanded by an advancing civilisation. This they did — largely out of ^ear 
of the rival and encroaching jurisdiction of the Chancellor — by a liberal 
interpretation of the requirement of ‘ consequential damage.’ Thus they 
allowed actions on the case for defamation, deceit, malicious prosecution, 
nuisance, negligent injuries to person or property, conversion of goods, etc. 
In the famous case of Ashby v. White f an action on the case was allowed 
at the instance of a voter in a Parliamentary election v.^ho complained that 

1. The distinction between the two actions had several practical aspects. They 
had difTerent mesne proces es, e.g., the defendant who did not appear could be arrested or 
outlawed in trespass and not in case ; Maitland, Equity, p. 360. Besides if in trespass 
plaintiff recovered less than forty shillings, he was entitled to no more costs than 
damages, but nominal damages carried costs in case ; Salmond, Torts, p. 4. 

2. (1803) 3 East, 593 ; also Hooper v. Reeve, (1817) 7 Taunt, 698. 

3. Le Blanc, J.. in 3 East, at p. 602. 4. (1773) 3 Wm. Black. 893. 

.. 5. Blackstone, J., the famous author of the Commentaries on the Laws of England, 
dissented. 

6. Maitland, Equity, pp. 345, S-fO. Some writers are of opinion that actions ou tha 
ease were rot always modelled on trespass but also on other older writs like deceit, 
nuisance, etc. ; Jenks, H E.L., p. 139 ; Winfield, Province, p. 13- 

7. (1703) 3 Ld. Raym. 938 ; 1 Sm. L. C. (13th Ed.), 253. This case is famous in 
English constitutional history on account of the struggle between the Courts and 
Parliament which ensued on the decision ; Thomas, Cases on Constitutional Law, 
pp. 30, 31; and Birkenhead, Fourteen Judges, p. 110. For other instances of similar 
eunneiatiuns of principle, see IVinsmote v. Greenbank, (1745) Willes, 577; Pasley 
V. Freeman, (J7S9) 3 T.K. 61 : Chapman w Pieketsgil, (1762) 2 Wils. 145 ; Bowen v. Hall, 
(i881> 6 Q.B.11. 333. 

3 
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the defendants who were the returniiis; officers, had maliciously prevented 
him from exercising his statutory right of voting in that election. It was 
contended for the defendants that the action had no precedent and was not 
maintainable as the plaintiff had not sustained any actual or pecuniary 
damage consequential on the defendants’ illegal conduct. Holt, 0. J . over- 
ruled these objections and allowed the action i on the ground that the 
violation of the plaintiff’s statutory right was an injury for which he must 
have a remedy and was actionable without proof of pecuniary damage. 
Some of his observations in this case have become classical : ^ 

“ If the plaintiff has a right, he must of necessity have a means to vindicate 
and maintain it, and a remedy if he is injured in the exercise or enjoyment of it j and 
indeed k is a vain thing to imagine a right without a remedy ; for want of right and want 
of remedy are reciprocal." 

“ Every injury imports a damage, though It docs not cost the party one farthing. 
For a damage is not merely pecuniary but an injury imports a damage, when a person is 
thereby hindered of his right. As in an action for slanderous words, though a man does 
not lose a penny by reason of the speaking them, yet he shall have an action. So, If a 
man gives another a cuff on the ear ; — though it cost him nothing, no, not so much as a 
little diachylon — yet he shall have his action, for it is a personal injury. So, a man shall 
have an action against another for riding over his ground, though it do him no damage ; 
for it is an invasion of his property."* 

•This case is of great importance in the law as it established the 
pi’inciple, Mfit/ws iii remediuw, “whenever there is a right, there is a 
remedy,” or, as it is also sometimes expressed, “ there is no wrong without 
a remedy.” It marks a new era of remedial justice because the older 
tradition was characterised by an extreme rigidity of writs and forms of 
action and a strict and illiberal exercise of the power conferred by the 
Statute of Westminster. The older tradition was responsible for denial o^_ 
a remedy in large classes of cases where justice required it and was a prime 
cause of the growth of equity jurisdiction. It proceeded on the assumption 
that where no remedy or known form of action was available there was or 
could be no right in law.® 'This case marks the change that ■ had come 
over the attitude of the courts of common law. By declaring that they 
would allow a remedy where they recognised a right, they furnished the 
law of torts with an elastic principle of development. This development 
proceeded, till forms were abolished, through the various actions on the 
case which were allowed from time to time. Since then actions are 
innominate and pleadings need not contain statements which it is 
unnecessary to prove, e.gr., ‘ trespass by force and arms ’ and ‘against the 
King’s peace.’ * 

1. He was in a minority in the King’s Bench but his judgment was upheld by the 
H.L. 2. 1 Sm. L.C. pp. 273-275. 

3. Cf. Stephen, J., in Bradlaugh v. Gotten, (1884) 12 Q.B.D. 271, 285. 

4. C.L.P. Act, 1853, Ss. 49, 50. 
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13. Damages. — The damages which a plaintiff has a right to recover 
in an action for a tort belong to the category known as ‘ unliquidated 
damages. ’ This phrase is applied to cases where a plaintiff claims not a 
predetermined and inelastic sum hut such an amount as the court in its 
discretion is at liberty to award, though in his pleading, he may specify 
a particular amount. The phrase ‘ liquidated damages ’ ' refers to a sum 
which has been predetermined by contract or statute. i The right to 
recover unliquidated damages is an essential and distinctive feature of a 
tort.* Where that remedy is not, but some other remedy alone is avail- 
able, the wrong or injury complained of is not a tort, e.g., a public nuisance 
■for which no action for damages will lie in the absence of special damage. 
Though damages are an essential feature, other . remedies may also be 
available in an action for a tort, e.g., injunction to stop a continuing 
wrong like liliel, trespass, nuisance. Damages are usually intended to 
be a pecuniary compensation tor the injury ; they ai’e then called substan- 
tial damages. But they may be determined by other considerations also. 
They may be awarded with a view to punish the defendant as in an Action 
for seduction or gross libel ; they are then called exemplary, punitive or 
vindictive damages. They may be merely nominal when the plaintiff has 
sustained an injury to his legal right but no actual damage. They are 
called contemptuous damages, w’hen a farthing or other trifling suuft is 
awarded as a mark of disapprovail .of the plaintiff’s conduct in going to 
court, 

14. Historical development of the principle of unliquidated 
damages. — The action for unliquidated damages has always been regarded 
as the great remedy of the common law courts® but was unknown to early 
legal institutions in England. The Anglo-Saxon laws, like the laws of 
many ancient communities in Europe, contained elaborate tariffs of flxed 
sums of compensation for different kinds of injuries, e.g., 50 shillings for 
loss of a foot, 10 shillings for loss of a great toe, half of it for each of the 
other fingers,* etc. These sums were determined by custom and were the 
prices at which the wrongdoer could escape the wrath of the injured or his 
kindred. As yet the judge had no power to decide the question of 
liability or the amount of damages for such injuries. It was really after the 
introduction of trespass in lieu of the older remedy of appeal that the 

1. Arnolii, Damages and Compensation (3nd Ed.), pp. 5-6. It is dilTerent from 
penalty J Michael Habib v. Sheikh, (1941) A.C. 274, 281. 

2. The phrase “by way of damages" in a collision clause in a marine insurance 
policy was held to apply only to a claim in tort and not to one for indemnity in contract ; 
The Trident, (1938) 3 A.E.R. 234. 

3. “ In later days we learn to look upon the action for damages as the common 
law’s panacea," P. & M., Vol. II, p. 623. 

4. ./Qthelbett's Laws, see Appx. I to Maitland & Montague, A Sketch of English 
Legal History, p. 198. 
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iialnrally obscure tbe distinction between tort and contract. The growth 
of trade and commerce and the resulting increase of litigation in contracts 
made a special form of action for enforcing simple contracts necessary ; 
and courts and pleaders met the situation in their usual manner by con- 
verting the old aciion of trespass on the case into a specialised form known 
as the action of assumpsit, i . By the seventeenth century this action had 
become popular and was in constant use. It was then that the distinction 
between tort and contract emerged, but it manifested itself in the form 
of differences in various details of procedure. Thus it was held that 
unlike trespass oi" case, the action of assumpsit survived to or against the 
representative of a deceased party.® Similarly other points of distinction 
in process and procedure were recognised in decisions of the seventeenth 
century.® It is to these decisions which recognised and expressed the 
antithesis between actions in contract and those in tort that the word 
‘ tort ’ which had till then only a generic sense of wrong owes its currency 
in law in its modern sense. .Thereafter till the abolition of forms of action 
in the last century the antithesis continned to be of practical importance 
to the lawyer,* and the twofold division of personal actions into actions 
in contract and actions in tort became common learning® and was recog- 
nised by cases and statutes.* With the disappearance of forms of action 
gf eater attention to juridical principles and distinctions became possible 
and the difference between a tort and a breach of contract was stated in 
the form of a distinction in the nature of the right or duty — a distinction 
which till then lay hidden in the interstices of procedure. Though forma 
of action and their peculiarities of process and procedure have disappeared, 
some of tbe old distinctions in procedure are still of practical importance. 
Thus nnder tbe common law an action on tort generally abates but an 
action on contract survives on the death of a party to it. It was only in 
1934 that the former position has been altered by statute and actions for 
tort survive with certain exceptions.’' 

17. Implied contract and quasi-contract.— The theoretical distinc- 
tion between duties arising by consent of parties and duties imposed by the 
general law serves as the boundary line between the spheres of tort and 

1. Below, para. 17 ; Chap. XIV, para. 61 (a). 

2. Pinehon’s case, (1612) 9 Co. Rep. 86 (i). 

3. See Maitland’s Historical Note in Pollock, Torts, pp. 453, 458 ; some of the cases 
are Rich v. rnkivgtcv, (1688) Cartli. 171 ; Boson y. Sanford, (1689) 3 Salk. 203. 

4. Btcuon V. Boerman, (1844) 11 Cl. & F. 1. It still continues in certain matters like 
the scale of costs in a County Court ; below. Chap. XIV, para. 61. 

5. Biackstone, Vol. Ill, p. 117. 

6. C.L.P. Act, 1852 (15 & 16 Viet. c. 76) schedule of forms j the County 
Courts Acts from 1846 to 1888 ; Pollock, Torts, p. 431. 

7. Below, Chap. II, para. 40, and Chap. XIX, para. 39. 
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contract in the modern law. It is, however, blurred and obscure in some 
parts of that boundary. The two principal instances are implied contracts 
and quasi- contracts. 

(a) Implied contract . — In this case the duty is not undertaken by 
any express contract or consent but imposed by law because consent 
could be presumed from the conduct of the parties. For instance when 
a person goes into a hotel and orders food or gets into a public con- 
veyance like a tramcar or bus, he does not expressly consent fo- pay 
for the food or the carriage but the duty to pay is inferred or implied 
from his conduct. Again a duty may be implied as a term of a contract 
in consonance with its express terms, e.g., the duty of a doctor to possess 
and exercise due care in an operation on a patient. Similarly in contracts 
made between attorney and client, bailee and bailor, carrier and passenger, 
duties of care are implied by law suitably to the nature and terms of the 
contract in each case. These duties are howgver really delictual because 
they arise independently of any conti'act taut on account of the great 
convenience and popularity of the old action of assumpsit litigants were 
allowed to use it instead of the actions of trespass or case. This popu- 
larity was due to procedural reasons to which leference will be made 
later.i Thus various kinds of duties which were imposed by law came 
to bo regarded as contractual and obtained the title of ‘ implied contract. ’ 
The duties with which we are here concerned are those which though 
really delictual and independent of contract were regarded as contractual 
and within the province of the law of contracts rather than that of the 
law of torts.* In these cases an action on the case would lie but an 
action of assumpsit was also allowed and often preferred. In cases where 
a sum of money was claimed, a special form of assumpsit known as 
indebitatus assumpsit was Invented and became popular. In this action the 
plaintiff had to allege an undertaking or promise, e.g., to pay the money 
due. But the promise was a fiction and became a mere matter of form. 

(V) Quasi-contract . — In various types of cases a person is under a 
duty to-restore a benefit unjustly obtained by him at another’s expense.® 

1. Below, Chap. XIX, pa.’'as. 39 & 40 ; above, para. 16. 

2. Holdsworth, III, 44S. Similarly the mutual duties of lessor and lessee, and 
landlord and tenant have be-n long regarded as within the province of the law of real 
property. The duties of lessor and lessee are defined by the Transfer of Property Act 
in India. 

3. On this subject see the excellent analysis in Winfield, Province of Tort, 
Chap VII i" also Street, Foundations of Legal Liability, Vol III, Chap XV ; Holdsworth, 
Vol. Ill, pp. 446, 450; Seavey and Scott, 54 L.Q.R 29 ; Lord Wright, 57 L.Q.R. 184. The 
following three derisions of the H. L. contain all the learning on the subject ; Sinclair v. 
Brougham, (1914) A.C. 398, 413, 416, 434; iJn'ird .lutiralia Ltd. v. Barclayt Bank, (1941) 
A.C. 1, (as to which see below, Chap. V, para. 71 and Chap. XIX, para. 39); Pibrota v. 
Fairiairn Co., Lid., (1943) A.C. 32. 
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The duty is imposed by law in the interests of justice, e.ff., to repay money 
received by mistake, to restore chattels so received or their value, to pay 
the value of services rendered by way of salvage. In these and other 
similar cases it became the practice to use the action of indebitatus 
asmmpf^it as it was found a convenient lemedy. Sometimes tho duty 
may bo entirely delictual and may arise from tho commission of a tort ; 
for ins'anoe when a p'i'son commits conversion or deceit he is under a 
duty ,lo restore the goods converted or obtained by fraud or the value of 
such goods. To such cases also the above remedy was extended. The 
plaintiff would waive the tort and sue in contract ; in other words, instead 
of suing in the action of trover or deceit he would sue in the action of 
indebitatus assumpsit. This was due again to the greater convenience of 
this form of action. As already stated, it was necessary in this action- to 
allege an assumpsit or promise to pay.i The pleaders Were allowed to do 
so, though the promise or contract to pay was a fiction. This fiction was 
far more complete and removed from, fact than that in the ease of implied 
contract because here the duty is imposed by law on a person without 
his consent. Sometimes he jnay have even refused to receive the benefit 
which he is made liable to restore, e.g., necessaries supplied to a person’s 
wife without his consent or even against his will. Besides in some cases 
«f ()uaai-contract, unlike implied contract, there could be no contract for 
want of contractual capacity, for instance, in the case of necessaries 
supplied to a minor or -i lunatic bis estate is liable to pay their value. 
In all these cases the use of a contractual form of action for purposes of 
convenience led to their being regarded as appertaining to the law of 
contracts and to their being designated by the title of quasi-contract, though 
they may have no elemont <if contract at all,® In the case of some of them 
the. duty is wholly delictual and properly within the province of the law 
of torts but by historical accident and the evigencies of old procedure 
even such cases have come to be classed under quasi-contract and relegated 
to the province of the Ipw of contractu. In all of them the duty arises 
under the law 3 and not by consent or contract. In that respect quasi- 
contract is rather analogous to tort chau to contract. But it differs 

1. There was also an allegation that the defendant was indebted in so much money 
had .and received by him to the u-je of the plaintiff. The action thus came to be knonrn 
and is still known as an action for money had and received. 

2. See ufoses v. Macfarlan, (1760) 2 Burr. 1005, 1008, per Lord Mansheld who is 
said to have done much to foster and generalise this form of action. His use of tlie term 
of the Roman Law ‘ quasi ex contractu has perhaps led to its adoption in the English 
Law. 

3. Dr. Winfield considers that the duty in quasi-contract is only to p.articular per- 
sons and not to the whole world and therefore differs from that in tort; Province of 
Tort, p. 188. With respect, it is difficult to see how the duty of an occupier of property 
to an invitee or licensee or the duty of a carrier to a passenger is different. 
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from tort in two respects. First, it may arise independently of the 
commission of any tort, e.g., money received by mistake, salvage, contri- 
bution for common debt discharged. Secondly, the claim in quasi-contract 
is usually for a liquidated sum of money or the value of chattels or 
services specified. Even in other eases the compensation asked for is 
conceived of as a debt for which the form of action mentioned above was 
appropriate. On the other hand damages for tort are unliquidated and 
variable by aggravating or mitigating circumstances. In truth quasi- 
contract is in its juristic conception different from either contract or tort 
and falls under a separate or third category which, it has been suggested, 
may be called ‘ unjust enrichment.’ i The reason for the present unjuristic 
or illogical arrangement by which legal obligations without any contractual 
element in them and sometimes entirely delictual or tortious are assigned 
to the sphere of contract is twofold. First, divisions of law were aligned 
on distinctions between' old forma of action, and second, a. twofold division 
of common law actions into contract and tort was formerly convenient and 
new legal concepts evolved in response to new conditions and needs were 
assigned to either of them. The heavy hand of history has made this a 
permanent feature of the English law which has been transferred to 
codes baaed on it. Thus Chap. V of the Indian Contract Act deals with 
quasi-contract and bears the title “ of certain relations resembling tlfcae 
created by contract.” Due to the entanglement of old ideas the theory 
of waiver of tort, as we shall see later, generated misconceptions leading 
to injustice which had to be cleared only in 1941 by the House of Lords.® 

18. Real nature of the distinction between tort and breach of 
contract. — Thus we see that the boundary between tort and contract as 
these terms are now understood in law, though in the main juridical, is in 
parts only conventional. The phrase ‘ independent of contract in the 
definition of a tort, therefore, means virtually, other than wrongs which are 
regarded as breaches of contract, and serves to indicate the actual content 
of these phrases in the modern law. A definition of a tort as a breach 
of duty arising under the law and of a breach of contract as a breach of 
duty arising from the consent of parties would obviously be too general, 
as some breaches of duties of the former description are comprised in the 
conventional division of law known as “ the law of contracts. ” 

19. Tort and moral offences. — A tort is a breach of a legal duty and 
not a breach of a wholly moral obligation. It is not every wrong in the 
popular sense that is a tort ; the building of a wall on one’s land merely 

1. (1943) A.C. at p. 62, per Lord Wright; Holdsworth, 53 L.Q.R. 37 ; Lord Wright, 
S7 L.Q.R. 184. 2. Below, Chap. V, para. 71 ; Chap. XIX, para. 39. 

3. The phrase does not preclude a tort’s dependence on a contract as where it 
arises on a doctor contracting to treat a patient or on a person procuring a breach of an 
existing contract between two others. 

4 




26 THB LAW OF TORTS [OHAP. 

with a view to obstrnct the passage of light to a neighbour’s new house may 
be morally culpable but is not an actionable wrong. The law generally 
seeks to express the moral sense of the community but between law and 
morals there have always been points of divergence. 1 Some of them are 
inevitable as the law has regard in framing its rules not merely to ethical 
notions but also to practical considerations. Its rules often represent a 
compromise between conflicting principles or policies. In the case just 
mentioned the right of an owner of property to use it as he likes prevails 
over the right of the neighbour to the natural amenities of his house ; the 
former, however, gives way to the latter right, where the neighbour has 
peacefully enjoyed the light for twenty years. The maxim, alterum non 
laedene,^ “ To hurt no one ”, was propounded by Justinian’s Institutes as a 
rule of law but is obviously too broad for practical application. Sometimes 
the disharmony between lav/ and morals or justice may not be inevitable ^ 
but may be due .to the technicality or the conservatism of the law. Thus 
till 1846 an action for damages against a person who killed another would' 
not lie at the instance of the latter’s widow or children even though they 
were thus left destitute. This was altered in that year by an Act of 
Parliament in England. The process of reforming the law by removing its 
anomalies and making it reflect properly the moral and social sense of the 
community was a marked feature of the ‘last century. Among the great 
reformers whose labours and writings contributed to this result Bentham 
was perhaps one of the foremost. ^ The process of law reform has now 
assumed a more active phase than in the past after the appointment in 1934 
by Lord Chancellor Sankey of a Law Revision Committee, some of whose 
recommendations have been carried out by legislation and made notable 
changes in the law. Just as some moral offences may not be torts, some 
torts may not be deemed moral offences as where an innocent employer 
is made to pay for the fraud or mischief of his servant. 

20. Law of Torts in England. — 'The law of torts is a division of the 
common law of England, i.e., the body of rules which have been affirmed 
by decisions of the courts of common law and their snccessor, the High 
Court of Justice. The expressioir ‘ common law ’ is used in various senses 
in different contexts. We have seed that it originally signified the law laid 
down by the King’s courts for all people and all parts of the country as 
opposed to local customs administered in the communal and feudal courts 

1. See ail article by Ames on Law and Morals, Selected Essays, p. 1 ; Bohlen, Studies 
in the Law of Torts, p. 291 ; C. K. Allen on Legal Morality and the Jut Abutendi, 

40 L.Q.R. 164. For an instance of the distinction between a religious and legal obliga- 
tion, see Bhudeh v. ICalackand, (1921) 34 C.L.J. 315: 66 I.C. 536 (injunction against the 
catting of a sacred nim tree refused. 

2. Lib. I, Tit 1, 3. This was takeu from Ulpiau. See Pollock, Torts, p. 2 ; Sandars, 
Institutes of Justinian, p. 78. 

3. As to his influence on the I.sw, see Dicey, Law and Opinion in F.ngland, Lecture VI. 
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in different parts of the country. Here it means the case-law or precedents 
of the common law courts and is distinguished from statute-law or the law 
enacted by Acts of Parliament.* The English law of torts is in the main 
the case-law of the courts but has also been supplemented by some statutes. 
As a separate division of substantive law, the law of torts is of modern 
growth. 2 Till the middle of the last century the law spoke only of actions 
in contract and actions in tort. Blackstone, the great expositor of law in the 
eighteenth century and the author of the Commentaries on Idle Laws 
of England, discussed wrongs under the bead of their appropriate remedies 
and not under modern captions like the law of contracts or of torts.* 
The recognition of the- law of torts as a division of law in England may 
be said to date from I860 when the first treatise on the subje*ct was 
published.* Since then this branch of law has advanced considerably in 
volume and importance in England and the United States, on account 
of the great increase in litigation due to the extensive use of mechanical 
inventions and the expansion of urban and industrial populations in these 
countries. It is still in the process of expansion to meet the needs of the 
changing social and economic polity of the modern world. It retains, 
however, certain anomalous features which are the heritage of its past 
history. Some instances have been ali-eady noticed, viz., the use of the 
term ‘ tort ’ for diverse and dissimilar legal concepts with the reSnlt 
that it is difficult to define or explain it in terms of legal principle, ‘ the 
inclusion of entirely delictual duties in the sphere of contract under the 
heads of implied contract and quasi-contract. ° Another is the inclusion 
of absolute liability like that of an employer for the tort of his servant,*’ 
or such liability imposed by common law or statute,* though the person 
held liable has not committed any tort. The reason for these anomalies 
is, first, that the divisions of law known as the law of torts and the law 
of contracts comprised rules that had grown round particular forma 
of action, and second, the twofold distinction between these forms 
of action into actions in tort and actions in contract tended to -become 

1. In other contexts it i.s used in contrast with equity-or the case-law of the Court of 
Chancery, the canon law or the law administered by the ecclesiastical courts, the civil law 
or the Roman law adopted as the basis of continental systems of law in Europe, the Law 
Merchant or the Law administered by the old commercial courts of medisval England, 
vis., the courts of the Staple and of Fairs and Boroughs and the Court of Admiralty. 

8. The law of real property came earliest on account of the special rules that had 
overlaid It from the days of feudal tenure.-, and was the subject of treatises by great 
lawyers of the 16th and l7th centuries like Littleton and Coke. The law of contracts by 
Joseph Chitty appeared in 1826. See r-n article by Sir F. Pollock on Divisions of Law, 
8 Har. L.R. 187. 3. Vol. ill, Chap. Vlll. 

4. Addison, Law of Torts. Francis Hilliard's ' Law of Torts or Private Wrongs ' 
appeared in the previous year in the IJnited States. The late Sir Frederick Pollock’s Law 
of Torts appeared in England in 1886. 

5. Above, para. 3. 

7. Below, Chap. XV & XVI. 


6. Above, para. 17. 

8. Below, Chap. XV & XVII. 
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rigid and i)revenl the formation of any new or independent category 
on juristic lines. Sometimes distinctions and classifications whose only 
claim is their history have the effect of clouding true principle and 
oven the needs of justice. In a recent case ^ Lord Atkin had occasion 
to speak of the old forms of action and ideas invented to meet their 
requirements and rofei’red to them in the following picturesque language, 

“ these ghosts of the past standing in the path of justice clanking their 
mediaev»l chains.” In a later case ^ Lord Wright said that “these 
ghosts have been allowed to intrude into, the ways of the living and 
impede vital functions of the law.” It should, however, be understood 
that in spite of occasional lapses due to Us history the English law of torts 
represfents a large body of i list and sonud sense and principle. Besides, 
during recent years the process of law reform has been more active than 
before and anomalies and abuses in the law are in the course of elimination 
by means of legislation as well as judicial decision. The English law of 
torts has been substantially adopted by the courts in the United States,^ 
the British Dominions and India.* 

21. Law of Torts in the United States.— The English law of torts 
has been substantially adopted by the courts in the United States except 
where variations are called for by local conditions ® , On account of the 
diversity of decisions in the various states, the American Law Institute, 
an association of eminent lawyers and professors, has been at work since 
1923 on a compilation of Ee-statements of this and other branches of law. 
The first two volumes of the Re-statement of the Law of Torts ’’ were 
issued in 1931, They form a great contribution to the study of this branch 
of law and are bound to influence its development in the United States and 
elsewhere. 

22. Roman Law of Delicts.— The term * delict ’ * or delictum ' in the 
Roman Law like the word ‘ tort ' in the English Law meant a private wrong for which 
the proper remedy was damages or reparation. It, however, differed from tort in two 
respects. In one respect it was wider as it included theft and robbery which under the 
Roman Law were exclusively delietc, * while they are now regarded as public wrongs or 
crimes. In another respect it was narrower as it was confined to certain specified wrongs 
which according to Ju.vtinian’s Institutes fell under four categories ; ®»"s., theft, robbery, 

1. (1941) A.C. at p. 29. 2. (1943) A.C. at pp. 63, 64. 

3. As to limits of application of the English common law in the U.S.A., see Kinney, 
Irrigation, pp. 311 to 316. 

4. On' the general question of the law in the Colonics, see Tarring, Law relating to 
the Colonies, Chap. I. 

5. Below, paras. 23 & 25. 6. B.g., see below, Chap. VI, para. E4. 

7. Prof. Frances H. Bohlen was the Reporter or chief editor of this work. 

8. It survives in the French ‘ the Italian and the Spanish 

Sherman, Roman Law in the Modern World, Vol. II, p. 371. As to actions in tort in the 
ancient Greek cities, see Vinogradoff, Outlines of Historical Jurisprudence, Vol. 11, i>. 19L 

9. Justinian’s Institutes, Lib. IV, Tit. 1, 2. 
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damage to a man's property ^ like his slave or animal, and injuria * vrhieh was here 
used in the sense of an outrage or affront to a man's person, reputation or family- It 
excluded wrongs which were known as quasi-delicts,* w'bich are, however, comprised in 
the ‘tort' of the English la\r, t.g., personal iujuty caused by an occupier of a house 
throwing or pouring something from it, damage to property entrusted to the master of a 
ship, inn or stable caused by theft by his servants.* Though the term ' quasi-delict ' has 
no counterpart in the English law,* the phrase * quasi-tort' has been in recent times 
invented by some writers ' and finds a place in some stray decisions. ’ It has been used 
to refer to such widely different cases as vicarious liability of employers for ^injuries 
caused by their servants,* negligence of a doctor or solicitor for which an action lies in 
contract or in tort,* an omissive breach of doty like the refusal of a common carrier to 
convey goods, It appears to be a needless addition to legal terminology and a source of 
confusion. It is not the only' instance'of the charm exercised by classical phrases over 
the legal mind.** Under the Roman law delict and quasi-delict involved a liabilfty to 
pay unliquidated damages. The primitive system of private vengeance against the 
wrong-doer in default of payment of customary amounts of compensation was a feature 
of the earliest of the Roman codes known as the Twelve Tables.** But while this 
system lingered long in the laws of other countries in Europe, it disappeared and gave 
place to modern judicial methods at a very early period in Rome.** The assessment of 
damages, like the decision of other questions of fact in the cause, was originally 
entrusted to a judex or judices who were private persons selected to assist the praetor or 

1. By the Lex Aejuilia, Inst. Lib. IV, Tit- 3 j Dig. IX. 

3. Inst. Lib. IV, Tit- 4; for other instances of delieis, see Roby, Roman Private Law, 

Vol. II, Chap. VI. * 3. Insb Lib. IV, Tit. 5. • 

4. Another instance in the Roman law was a wrong judgment of a judge due to 
corrupt motives or even ignorance. In the English law it is not actionable and is excused 
by judicial privilege. 

5. It was adopted by' Bracton in his treatise along with*other parts of the Roman 
law, but it did not secure a footing in later treatises or in the courts. It is recognised by 
the law of .Scotland which is based on the civil law and regards wrongs which are also 
criminal as delicts, and wrongs which are not criminal nor breaches of contract as quasi- 
delicts ; Bell, Principles of the Law of Scotland, Ss. 543, 553; Palmer v. Wick, ete., 
Skipping Co., Ltd., (1894) A.C. 318, 326, per Lord Watson who observed that it was 
often exceedingly difficult to draw the line betw'een ‘ delicts ' and ‘ quasi-delicts '. 

6. Riiigwocd, Outlines of the Law of Torts, p. 6 ; Salmond, Torts, p. 13. 

1. E.g., Taylor v. Manehester etc., Ry. Co., (1895) 1 Q. B. 134, 138, per Lindley, L. J. 

8. Nathan Issacs in 31 Yale Law Journal, 671-581, referred to by Winfield, Province, 

p. 210. 

9. Per Lindley, L.J. in Taylor v. Manchester, etc., Ry. Co., (1895) 1 Q.B. 134; in 
Quick v. Thomas, (1916) 1 K.B. 516, 533, Pbillimore, L.J., called the breach of promise of 
marriage involving a liability to pay exemplary damages as a quasi-tort. 

10. Street, Foundations of Legal Liability, Vol. I, p. xxvi. 

11. Another instance is culpa lata or gross negligence, see below. Chap. XIV, para. 5. 

13. B.C. 450-499. Table VIII allowed retaliation for injury to limb in default of 
payment of compensation, viz., 300 asses for fracture of a bone or tooth of a freeman, 
150 asses for that of a slave, 25 asses for other injuries. But homicide was not so 
emendable and was punishable with the capital sentence. 

13. The process of change to the new procedure began when the praetor's office was 
created in B.C. 367 and was completed by B.C. 89 ; see History of Roman Law by 
Pritchard and Nasmith, pp. 133, 213. 
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magiittate.’- But after the reforms during the absolutism of the later empire,* the 
decision of the -whole case by a judge alone became the distinctive feature of the Roman 
la-iv and of the systems of law ba"-ed on it in Europe and else-where. The Roman law on 
the subject of delicts as on others had attained its full development by the third century 
A.D., on account of the exposition of the classical jurists,* and was codified by Justinian 
in the sixth century.* The Justinian law was, after a period of obscurity due to the 
b.-irbarian invasions of the Roman Empire, revived* and adopted under the name, 
Corpus Juris Civilis, in most of the continental countries in Europe like France, 
Germany and Holland.* It spread fiom these countries to their distant colonial 
possessions in other continents. The Code Napoleon which came into force in France 
early in the last century ’ was based on the civil law and has since been borrowed and 
adopted in many countries in Europe and elsewhere.* The civil law was also adopted 
as the private law of Scotland.® To this extensive reception of the Roman law, 
England remained an exception. Her common law was indigenous in its structure and the 
result of a slow evolution of the precedents of her courts. Thus it happens that the 
English la-w of torts though greatly influenced from time to time by the rules and 
terminology of the Roman law has been developed on independent lines and is not an 
organic importattou of the Roman law of delicts. 

23. Law of Torts in India. — In India the Eng^lish law of torts has 
been substantially adopted since the advent of the British courts. The 
English law, civil and criminal, is considered to have been introduced into 
India in 1726 by a Parliamentary Charter which established the Mayor’s 
Qourts in the three cities of Calcutta, Madras and Bombay.^i Before passing 
on to the extent of the application of the English law, it may be interesting 
to look back on the law of torts in India prior to the British occupation. 

1. This system wa^ Imown as the 'formulary system’ as the praetor submitted a 
‘formula’ or instructions to the judex. The formula included the cendemnaiio or the 
authority to condemn, award damages against the defendant. For a description of 
this system, see Pritchard and Nasmith, History of the Roman Law, p. 551; Sherman, 
Roman Law in the Modern World, Vol. If, p. 401. 

2. The reform was made by Diocletian in A.D. 294. The later empire began from 
his reign (A.D. 284). 

.8. Their period is said to be from A.D. 98 to 244. 

4. Code (A. D. 529), Digests or Pandects (A. D. 533), Institutes (A. D. 533), and 
Novels (A.D. 535-565). 

5. In the 12tli century there was a great revival of the study of Roman law in 
Europe, s.g., in the school at Bologna. 

6. On this subject, see Sherman, Vol. I, Part II, Chap. HI; Holdsworth, Vol. IV, 
p. 217, etc. 

7. In 1804; the edition now in force is that of 1816. For some features of the 
French law of delicts, see F. P. Walton, 49 L.Q.R. 70. 

8. In Greece, Italy, etc., in Europe; Central and South America, the State of 
Louisana in the United States, the province of Quebec in Canada, and Japan, Sherman, 
Vol. I, pp. 247, 248 ; Bryce, Studies in History and Jurisprudence, Vol. I, pp, 84*94. 

9. Sherman, Vol. I, p. 342. 

10. As to Roman influence on the English law, see P. & M. Vol. I, p. 135 ; Vol. II, 
p. 559 ; Holdsworth, Vol. IV, pp. 285-293. 

11. A.G. of Bengal v. Ranee Surnamoye Dossee, (1865) 9 M.I.A. 387, per Lord 
Kingidovi’n; Jfoyor of Zyons y. R.I. Co., (1836) 1 M.I.A. 175 is usually regarded as the 
authority for this statement. As to these cases, see Pollock, Fraud, pp. 1-11. 
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24. Hindtt and Muhammadan law of Torts.— (a) The Hindu Law had 
from the earliest times a law of torts or prWate wrongs.^' Its chief sources are first, the 
tmri/h of Which the Code of Mann is the most ancient, and that of Yajnavalkya ’ with its 
commentaries the most authoritative in the courts, and other later smri/is ^ like those of 
Narada, Vyasa, Brihaspati and Katyayana which are regarded as supplementary authori- 
ties ; and secondly, the commentaries or digests of the tmriiis by various glossators. The 
Code of Manu which is assigned by scholars to a period varying from the beginning of the 
Christian era to ten centuries before it* furnishes a remarkable contrast to the contempo- 
rary laws prevalent in Europe and to Sir Henry Maine’s well-known description of them.® 
It does not countenance any right to retaliation or extra-judicial redress ® or any system 
of private composition of crimes by payment of fixed sums of damages. On the contrary 
its law of crimes is fuller and more prominent than its law of compensation for injuries,® 
and it prescribes punishments for wrongs which would now be regarded as wholly civil 
causes of action, e.^., non-payment of debt, breaches of contract.® Its public law ptoves 
beyond doubt that the community had long passed its stage of infancy and had attained a 
highly developed social organisation in which the control of the State or the King over 
individnal conduct was complete and rigorous.® Its civil or private law furnishes similar 
evidence of a high degree of juristic development. Its scheme of civil’and criminal law 
is discussed under eighteen heads, ^ ® e gifts, sales, partition, bailmeuts, non-payment of 
debt, breaches of contract, disputes between partners, assault, defamation, theft, robbery. 
In this scheme of justice the rules regarding compensation for injuries are comparatively 
unimportant and are only mentioned incidentally under some of the above titles. The 
right to recover compensation is recognised in three cases, eg., damage to crops by 
trespass of cattle,^* bodily injury resulting in medical and other expenses for cure,*® 
damage intentional or otherwise to goods.*® The decision of disputes including that 
relating to compensation was made by the judge w'ho might be the King himself or his 
delegate,** on evidence of witnesses.** When we pass on to the later smritis we find 
that though they usually adopt Menu’s divisions of law, they have a larger number of 
rules on this subject, required by the circumstances of a later age. If we take up one of 
their latest commentaries or digests, like the Viramitrodaya,*® we find that these rules 
have been by the process of gloss and interpretation expanded in detail and supplied with 

1. As to its chronology see Mayne, Hindu Law, S. 21. 

2 2nd or 3rd century A.D. ; Mayne, S. 16. The Mitakshara is the well-known and 
authoritative commentary. In Bengal and in Bombay the commentaries in force are 
respectively, the Dayabhaga and the Vyavahara Mayukha. 

3. From Sth to 9th century A.D,, see Mayne, S. 17 ; Sacred Books of the East, 
Vol. XXV, Introduction, pp. cx, cxviii. 

4. Mayne, Hindu Law, S. 15 ; Sacred Books of the East, Vol. XXV, p. cxvii. 

5. Above, para. 5. 

6. The right of a creditor to take back his property or money is an exception 
Chap. VIIl, Ss. 48-50. 

7. Priyanath Sen, Hindu Jurisprudence, p. 336. 

8. This was also a feature of the English courts when they were first established, 
above, para. 5; for instances of punishments for these causes of action, see Holdsworth, 
Vol. II, p. 383. 

9. Besides judicial punishment there was also a scheme of expiation for special 

cases, e.g., theft, adultery. 10. Chap. VIII, Ss. 4-7, 11. Chap. VIII, 241. 

12. VIII, 287. 13. VIII, 288. 14. VIII, 9, 10. 15 VITI,45, 178. 

16. By Mitra Misra of the 17th century. The authority of his work in North and 
South India is judicially recognised. The Vyavahara Mayukha is a similar authority in 
Western India and has similar rules. 
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technical phraseology. They are not very dissimilar to the sub3ect*matter of the modern 
law of torts and relate to such topics as injuries to person and property/ cattle-tres- 
pass, waste by lessees,* fraud of vendors,® negligence or fraud of carriers or of 
bailees ^ under difTerent kinds of bailments, measure of damages ® and defences ® in 
different cases. Between the Hindu law and the English law of torts, there is one broad 
and important point of dilTerence, vit., that the Hindu law recognises a right to compensa- 
tion only when there is pecuniary loss and not in other cases like assault, false imprison- 
ment, defamation, insult, adultery, etc., which are only punishable and not actionable 
wrongs. The tort of the Hindu law is thus a much more narrow and restricted legal 
conception than the tort of the English law or the delict of the Roman law. (4) The 
Muhammadan law went even further in the direction of subordinating the tort to the 
crime. It regarded serious acts of violence to the person as punishable and not as action- 
able wrongs. It had, however, rules about compensation in other cases like usurpation 
of pfoperty. ® 

25. Estent of adoption of the English law of torts in India.— 
After the establishment of British courts in India they were enjoined by 
statute to follow the personal law of the parties, Hindu law in the case of 
Hindus and Muhammadan law in the case of Muhammadans, only in certain 
matters like inheritance, succession, marriage and religions usages.® In 
other matters where there was no specific legislative provision they were 
required to administer justice, equity and good conscience.® In cases of 
torts they have adopted the English common law, as it is generally oon- 
Sbnant to justice, equity and good conscience.®® They have departed from 
it when any particular rule appeared unreasonable or unsuitable to local 
conditions, e.g,, the rule denying an action for slander when there was no 
proof of pecuniary damage,®® the doctrine of common employment.®* 
While this is settled to be the proper procedure for the courts in the 
Provinces and the High Courts in their appellate jurisdiction, the view 
was long entertained by some» authorities that in cases arising within 

X. Calcutta Edition, p. 476. 2. p. 469. 3. p. 341. 4. p. 364. 

5. p. 364; e.g., damages differ according as the loss was due to the bailee's neglect 
or accident. 6. Eg., act of God, act of the King. 

7. Abdur Rahim, Muhammadan Jurisprudence, p. 360. 

8. The earliest enactments were (1781) 21 Geo. Ill, c. 70, s. 17 ; (1797) 37 Geo. Ill, 
c. 142, s. 13. These words are repeated in later Indian Acts establishing civil courts in 
different provinces. On this subject see Ilbert, Govt, of India, pp. 56, 249-251. 

9. E.g., Madras Civil Courts Act, 1873, s. 16 (r). 

10. Waghela Ra^ianji v. Skeii Mathedin, (1887) L.R. 14 I.A. 89; 1 L.R. 11 Bom. 551, 
561 (P.C.); Saiish Chandra v. Ram Dayal, (1930) I,L.R. 48 Cal. 388, 408 : 24 CW.N. 982; 
Tiruvengada v. Tripurasundari, (1926) I.L.R. 49 Mad. 728, 736; 51 M.L.J. 113; Baboo 
Tkakur V. V. Snbanshi, I.L.R. 1942 Nag. 650: 1942 Nag. 99; c£. Sritiaih Roy v. Diita- 
bandhu, (1914) I.L.R. 42 Cal. 489 P.C. (law of waters). 

11. Parvatki V. Mannar, (1884) I.L.R. 8 Mad. 175 ; Daman Singh v. Mahip, (1888) 
1 L.R. 10 All. 425 ; below, Chap. VII, para. 5; as to the rule of -merger of tort in felony, 
below. Chap. XIX, para- 40. 

12. Sierttary of State for India v. Rukhmini Bai, I.L.R. 1938 Nag. 54: 1937 Nag. 354 ; 
below. Chap. XVI, para. 20. Also the rule in Merryweatker v. Nissan ; Khuskalrao v. 
Bapurao, I.L.R. 1943 Nag. 1: 1942 Nag. 52. 
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the limits of the three cities, Calcntta, Madras and Bombay, the High 
CoDrts were bound by the old Charters to follow the common law as it 
prevailed in England in I?.'?!-) and were not competent to depart from any 
of its rules. The Oalcutfa ffigii CnnrL’ accepted this view. But the 
Bombay ~ and Madras ^ High Courts have held that this view is really 
not warranted by the language of the Charters, and that in cases arising 
in these cities they are bound to adiniinstpr the English conimon law 
only so Car as circumstances permit and according to '• ju.stice aiijl right.” 
This view in effect reduces considerably the chances of tliveisisy between 
the law of these cities and that of the rest of the country. Unlike other 
branches of the law like contracts, property, trus;,3, etc., the law of torts 
has not yet been codified in India.'* • 

26. Division of the subject.— We now pi-ocoed in ihe following 
chapters to deal with the subject under four heads : (i) Different kinds of 
torts ; (li) Principles of liability ; (in) General defences ; (ir) liemedies. 

27. Principle underlying different kinds of torts.— The different 
kinds of torts discossi d in the following chapters are viuLations of various 
rights of the individual for which the law allows actions for damages. 
Some of the mosi important of these rights are in respect of the security 
of his person, his domestic relations, his property and reputation. 'V^ith 
the advance of civilisation and commerce other rights have secured recog- 
nition, $.g., the right to be protected fi’om pecuniary loss caused by perver- 
sion of judicial machinery, fraud, interference svith contractual relations, 
trade, business and employment, infringement of patent right, copyright 
and trade-mark. The law affords redress also for the violation of some 
rights which have no pecutiiary value but are highly prized, e.ff., the right 
to vote, the right to worship, the right to the .stains of a member of a caste 
in India. On the other hand the- law does not recognise or afford redress 
for some rights which may be highly prized, e.i/., a right to emotional 
tranquillity or to fieedom from mental pain or distn ss, a right to privacy 
or to freedom from unauthorised publication of one’s personal or private 
affairs. But as the learned compilers of the American Re-statement 
observe, “ the eniire history of the development of Tort law shows a cou- 
.tinnous tendency to recognise as worthy of legal protection interests which 
previously were noi pro ecl«d at rill.”"- The general ' principle in all these 

1 Shotini .^lohcy y. Xafobir, i,i90t) I.I-.R. 28 Cal 453: o C.W.N'. 659; Sakh-in v- 
Bipud^ (l9 ^') I,L.R. 34 (.‘al. 4S, 

3. iJir.ibii V. Ediilji, (3026) I.L K. 51 i'fui. 107; 28 Poiu. L k 1:'34. 

3*. Artf 2 Si'^i Y. (193l> ILK- 55 Alad. 727: 62 M L.J. 608; see an 

article oil this case hy the present writer m tin* Madras Law College /dagazijie, 
Fnlirnary, L030, p. 13; below, Ch*ip. Vll. para 5. 

4. in i8S6 .Sir F. Polluck preparc^^ .t SiJi (.'ntnrn ns "The hi<h.i‘i CAvil Wroniis }UU 

at the instance of the Government of India; Ptdlr.ck, Tort*‘, (13th I d.), p. 622. Hut it was 
not taken up for legislation. On tine subject, sc« 5 L.Q.K. 362. 5. Vol. J, p. 3. 
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cases is that if there is a legal right, there is a remedy for its violation. 
The remedy is available though the injury does not cause actual or pecu- 
niary damage. If the plaintiff cannot show a violation of any legal right 
of bis, he c.innot succeed merely on the ground of damage. i These prin- 
ciples are usually expressed by saying that injuria sine damno is actionable, 
h\x\. dammim sine {oi ah?que) injuria ia noi.- An instance of the former 
rale is Ashby v. White ; ^ and of the latter, the old case of the Gloucester 
SohoolnK^ster * where it was held that the plaintiflf, a schoolmaster, had 
no right to complain of the opening of a new school resulting in the loss 
of his pupils and the damage suffered thereby was damnum absqite injuria. 
As the concepts of right and duty are correlative, the plaintiff in an action 
in tort must, in order to succeed, establish a violation of some legal right 
of his, or of some legal duty of the defendant towards him. 


1. Kogets V. Rnjendro DtiH, (I860) 8 M.l.A. 10 i, 131 ; 2 VV.R. 51 (P.C.). 

2. Th« phrasi’s were fir^t used hy Bracton by way of analysing the wrong of ani- 
sanoe ; below, Chap. VI, para. 2. 

3. (1'702) 2 Ld. Raym. 938 ; above, para. 12. See also Kali Kischen v- Jodolal, (1879) 
L.R 6 I.A. 196, 190 ; 5 C.L.R, 97; NUholls v. Ely Beet Sugar Factory, Ltd., (1936) 
Ch 343, 350, 351, per Lord Wright. 

4. (1411) Y.B. 11 Hen. IV, 47 pi. 21; Kenny, Cases on Torts, p. 174- 



CHAPTER II. 

INJURIES TO THE PERSON. 

1. Injuries to the person. — The security of the human person comes 
first in impsrtance among civil rights and has been the primary concern of 
law from its infancy. The law of crimes prescribes for the violation of this 
right various punishments according to the guilt of the wrongdoer. The 
law of torts is concerned with the award of damages to the aggrieved. An 
action for damages lies for the following injuries : (a) bodily harm, 
(&) battery, (c) assault, (d) false imprisonment. Under the common law of 
England, the most serious of personal injuries, viz., homicide, is not an 
actionable wrong. The law has, however, been altered by statute in that 
respect. 

2. Bodily harm. — Bodily harm is used here in the sense in which 
hurt is defined in the Indian Penal' Codei and means bodily pain, disease 
or infirmity. In an action for damages for bodily harm, the plaintiff most 
prove that the defendant is liable in one of the following modes : (i) by 
causing it intentionally ; (ii) by causing it negligently ; (iii) by any principle 
of absolute liability under the common law or statute an instance of the 
former is the role in Rylands v. Fletcher,^ and of the latter is the Woidc- 
mon’s Compensation Act* ; (iv) by the rule of vicarious liability if bodily 
harm was caused l)j the del'eudant’s servants or agents acting in the course 
of their employment ; (v) by the breach of a statutory duty. 

Bodily harm as the title of a division of personal injuries is new. The 
older practice was to deal with it under two separate heads, (a) actions for 
trespass by assanU, battery and false imprisonment, and {0) actions for 
negligence. This arrangement was appropriate to the older procedure of 
forms of action, but could have no claim to be logical and was plainly 
defective, because the two groups were neither exhaustive nor demarcated 
by any principle. Thus there may be intenlioual bodily harm which is not 
a battery, e.g., a chemist wilfully supplying a poisonous drug to a patient 
with intent to injure him ; and a battery which in the older law included 
wounding and was not confined to an intentional touching of another’s 
person as it is now, may be negligent. The arrangement is also inconsistent 
with any rational classification of torts, because while many of them which 
have acquired distinct names like assault, battery, libel, trespass, nuisance, 
etc., could be regarded as violations of difl’ereut legal rights and classified 
in that way, a separate category of negligent violations of these rights 
would cut across such a classification. In spite of these defects, the old 

1. S. 319. 2. Below, Chap. XV. . 

3. (1866) L.R. 1 Ex. 165 ; (1868) L.R. 3 I-l.L. J?0. Below, Chap. VI, para. 64, 

4. Below, para. 8. 
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arrany.'inent has been '.’Oiitinued in modern text-books o£ repute as a 
mailer cf convenience. We must remember Ibattbuugb foims of action arc 
no inorCi they have left permanent marks on the law. The rules which 
have grown round specific torts differ from those governing the actions on 
the case f(-r negligence. Thus an action for the tort of trespass to person 
or properly or nuisance diller.s in the mode of proof of the plaintiff’s 
case from an action tor an iitjary to person or property due to negli- 
gence ajid not tailing within the scope of one of the above nominate 
lorts.t It has been therefore the practice to retain the old divisions and 
deal with the rules appropriate to them. The late Sir John Salmond® made 
an attempt at a logical classification of torts by regarding them as violations 
of different ki)id6 of rights and negligence as a mode of liability for them. 
In such a classilication bodily harm would include personal injuries due to 
negligence as well as other kinds of misconduct or breach of duty.® This 
arrangement is. adopted here. Apart from the obvious advantages of 
altempiing to reduce legal principles to' an orderly system, it has a distinct 
value in the present context, as it draws attention to an important principle 
of liability for bodily harm to be presently explained. 

3. Liability for bodily harm.— ’J'he stacoment that an action for 
bodily harm will lie if it is caused by a breath '■>£ duty in one of the modes 
set forth above necessarily involves its corollary, vie., that bodily harm 
paused otherwise is not actionable. In the absence of special modes of 
liability the normal rule is that the plaint iff in an action for bodilj' harm 
• must prove intention or negligence on the part of the defendant and cannot 
recover for harm due to inevitable accident. This rule may appear to us as 
simple and inevitable but emerged into clear view and was formally 
recognised only in modern times. It was obscured by the older procedure 
which drew a line between trespass and case by inventing a distinction 
between direct and indirect injuries. This distinction did not take note 
of any rule of liability in the modern sense, us both dii-ect and indirect 
injuries may be caused by negligence or accident. The theory was often 
put forward by early authoriiics^ that trespass lay for a direct injury even 
if it was an inevitable uccidcii',, in other words liability in trespass was 

1. Ijierefore iiegtigcnce also ha-' been called ‘ a specinc ' or ‘independent tort ‘, 
b>-iow, Chap. XIV, para. 7. 

S. forts, (7th cd.), c.^., Chap, XI, pp. 428, 433. Dr. Stallybrats, the learned editor of 
the 8th and 9th editions, has adopted the older arrangement. 

3. This was reco^'iiised even by the older law for particular purposes. '“The 
category of ‘personal’ wrongs includcd.icrts of negligence causing personal injuries'*, 
per Lord Wright in fi'cie v. ford, (l937l A.C. 826 at p. 841. 

4. lVe.ivcr v. Ward, (1616) Hob. i,34 j Pollock, Torts, p. 108 ; Holdsworth, Vol. VllI, 
p. 433 ; Wigmoie, A.!iglo‘Ameri';an Essays on Legal History, Vol. Ill, p. 474. 
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absolute.! It was only in a case decided in 1871, Holmes v. Mather;^ that 
this theory was definitely rejected iu England. In that case the plaintiff 
was knocked down by theborscainthe defendant’s carriage \\hich having been 
startled by a dog vusliiug and barking at them got 'out of control in spite of 
the effiort.s of the driver. It was held that there was no negligence on the part 
of the defendant or his driver and even if the action were in trespass it could 
not succeed without proof of intent or negligence. To the same effect was the 
decision in Stanley v. Poivell ^ where the plaintiff who was one of a 
shooting party was accidentally hit by a bullet shot from the did'endant’s 
gun glannng off from the bough of a tree, and the defendant was hold not 
liable as his negligence was not made ont. We will see later that the law 
of trespass to land has noi. siiniiarly shaken oli‘ the older doctrine* and 
preserves traces of it at the present day.^ 

The rules relating to liability and causation will bo cliscusseJ later with 
reference to torts in general. Two types of Jmdily harm which illustrate 
causation may bo noticed here, vf^., first, nervous shock and illness caused 
without physical impact, and second, injury siistained by a child while in 
the mother’s womb. It would also be convenient to notice here the 
special rules of liability and compensation for bodily harm introduced by 
statute in certain cases. 

4. Nervous shock. — It is now settled in England that an action lies 
for damages for illness due to nervous shock caused without physical impact 
or lesion, e.g., by means of words or acts causing fright.® But no action 
lies for a nervous shock without appreciable bodily illness su))crvening on 
it, or for menial pain or sorrow or other injury to feelings or emotions.® 
Where however, there is an independent cause of action, p.g., assault or 
defamation, a plaintiff nniy claim compensation also for injuries to his 
feelings. In other words, emotional disturbance is not by itself 
a cause of action but redress for it i.s ‘parasiiic’ oii a cause 

1. The writ of wai urigiiially intended as. K rcuieJy for cases of intentional 

violence and a substitute 'rr the older remedy of appeal (above, Chap. 1, para. 11). 
In sijch oases the usual plea ol the di fendant would he ‘ not guilty i.t., a denial of the 
ttespa,. 1 . Once he w?.' found guilty of the t'. - p-U'", hi' responsihility foi its consequences 
■would usually be luaiiifost and be hardly cp.u to the plea of inevitable !iccide.ut. The 
extension of the v. jU on account of it-- poi)u'arity to cates of la-\vful acts and their 
injurious consequences {e.g., a running-down accident) probably accounts for the theory. 

2. L. R. 10 Ex. 261, at pp. 26S, 269, pi-r Braniwell, B. 

3. (1891) 1 Q.B. 36 ; as to this case, sec Beven, Negligence, 1, p 710. 

4. Below, Chap. IV, para. 19. 

5. Coyit V. Watson, (1915) A.C. 1, 13 ; Hay v. Young, (1943) A C. 92. 

6. Lynch v. Knight, (1861) 9 H.L.C 577, 59S ; tee also Dnlieu v. White, (1901) 
1 K. B. at p. 673 ; Dipehand v. Hlanahchand, I.L.R. 1939 Nag. 429 : 1939 Nag. 154. In 
some American States damages have been allowed for mental anguish due to negligence 
of a telegraph company in delivering a mittaken message regarding a death or a funeral ; 
Cooley, Torts 1, p. VO. 
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of action for the violation of some other right recognised by the iaw.^- 
The present rule allo>\'ing actions for nervous shock and resulting bodily 
harm is in variance with that laid down fifty years ago in .Victorian 
liailway Commissioners v. GouUas In that case the Privy Council 
held that damage arising from mere sudden terror uuacco!npanied by 
physical injury, but occasioning a nervous or mental shock, should be 
regarded as loo remote, because it was difficult to decide whether such 
damage^ was caused by another’s negligence, and if such a claim were 
allowed, a wide door would be opened for imaginary claims. The decision 
was apparently influenced by the danger of trusting expert witnesses to 
prove such claims or juries to decide them. In an American case® a 
learned judge drew attention to the notorious partiality of expert witnesses 
and of juries in such cases, as the plaintiffs usually are of the fair sex, and 
the defendants rich corporations like railway companies.* The above 
decision was probably also due to the fact that the connection between 
mental or nervous disturbances . and the physical system was not so clearly 
perceived formerly as it is now with the advance of medical science.® 
Here we have an interesting instance of the rule as to causal relation 
being influenced by prevalent policies and beliefs.* The decision 

however, has been repeatedly dissented from and is no longer law. 
TJjie question of liability for nervous shock may arise in different typesv 
of cases and is more simple in some than in others. 

5. Nervous shock resulting from wilful wrong-doing.— When 
a person by acts or words causes fright or alarm to another with intent to 
cause bodily illness or knowing that he is likely to cause it, he is of course 
liable for the resulting harm. In Wilkinson v. Downton^ where the 
defendant out of mischief frightened the plaintiff with false news that her 
husband had met with a serious accident and was lying in hospital, he was 
held liable for the illness which the plaintiff suffered from as a conse- 
quence. Similarly in Janvier y. Sweeney,* the plaintiff recovered 
damages from two private detectives who during the last war went to her 

1. 49 Har. L. R. at p. 1048 

2. (1888) L. R. 18 .K. C. 222, an appeal from Australia. The plaintilV complained 
of thook and illnes' due to fear of being killed by a passing train v.-bich dashed past her 
ill a level-crossing kept open by the negligence of the defendants' gate-keeper, while she 
and her husband were driving acro'S in a buggy, held damage too remote. 

3. Wright V. Southtrn F.xprtss Ca., (1897) 80 Fed. 85 ; Wigmore, Select Cases on 
Torts, I, p. S2 ; for other American instances of such claims, see Wigmore I, p. 57 etc. ; 
Cooley, Torts, Voi. I, p. 67. 

4. Holdsworth, I, p. 347; " It is said that juries are .always bia sed when a pretty 
woman or a railway company happen to be litigants.” \\\The Kigcl, (1912) P. 99, and 
ff award w. Furness Jfotildcr, Ltd-, (1936) 2 A. E. R. 781, the pci. ons shocked were men. 

5. Hambraok v. Stores, (1925) IK. B. at p. 154 /er Atkin, L.J. 

6. Below, Chap. XIV, para. 66, 

7. Above, p. 37 note 5. 8. (1897) 2 Q. B. 507. 


9. (1919) 2 K.B. 316. 
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and threatened her with a false charge that she was corresponding with a 
German spy. In these cases, the damage resulted from words spoken to 
the plaintiff. In Allsoi> v. AUsopA it was held long ago that where the 
defendant spoke slanderous words about the pUiintiff to another, the plaintiff 
could not complain of her illness as a ualurnl consequence of the slander. 
It may be difficnit iu' many cases to regard the illness as the result of 
the slander rather than of other predisposing causes in the person concerned 
but it cannot be a hard and fast i ale that in no case can such conseifuences 
result from slander. If, for instance, the slanderer had reason to know that 
such would be the result, there i.s no reason why be should not bo held liable. 

6. Nervous shock due to negligence.— The cases of nervous 
shock and illness caused uaintenlioually are more diOlcalt, In such 
cases it is essential to keep clear the two requirements in an action 
for negligence, viz., breach of duty and causal relation. When 
the defendant negligently causes danger of bodily injury to the 
plaintiff by physical impact ha may also be considered under a duty 
to have foreseen that liia conduct, even if it does not actually cause the 
impact, might cause serious fright and alarm and bodily harm thereby. 
In DuUeu v, Whits,^ the defendant’s servants negligently drove a van and 
horse into the plaintiff’s house and the plaintiff recovered damages for thj 
resulting fright and illness, k more difficult case is where the defendant negli- 
gently causes injury or danger of injury to A, and B on seeing it or hearing 
of it, gets a shock and illness. In such a ease the question is not merely one of 
causation. The defendant can be held liable only if a breach of duty 
towards B and not merely to .4. can bo made out. This would depend on 
the facts. Nervous shock and illness cine to seeing a person injured or 
killed in a road accident may ordinarily be ascribed to the hyper-sensitive- 
ness of the person shocked, and would then not be within the I'easonable 
contemplation of the actor, but iu particular cases it may be otherwise. In 
Hambrook v. StokesA the defendants’ servant negligently le^t a motor lorry 
unattended in a steep and narrow street with the result that it ran down 
the street, and a woman who was walking there became frightened for the 
safety of her children whom she bad just then left farther down in that 
street. She sustained a severe shock and illness of which she died. In an 
action by her husband under the ¥atai Accidents Act for loss of her 
service, the defendants admitted negligence but pleaded that the damage 

1. tlSo4> 5 H. & N. 53 t ; below, Cliiip. VII, para. 86. 

2. (1900 3 K. B. C'1.9; see aXsoStH .. G. ,V. Hy. Co., (18901 26 L. R. Ir. 42S (shock 
caused to a pas-jenger by negligent driving and sudden stopping of a trainl- 

3. (1923) 1 K. B. 141. For a critici.sm of this decision, see 41 L. Q. R. pp. 132, 297 ; 
51 L. Q. R. pli. 041' 642 Cf. Brandon v. Osiorne, G.trreti Co., (192-1) 1 K. B. 543.; 
see however Restatement, § 313. In Hay v. i'oiin^, tl943) A. C. 92, opinion on this 
decision was divi<Ind, Lords Thaukerton, Russell and Macmillan against, or doubting and 
Lords Wright and Porter for it. Cf. the Australian case noted iu 55 L. Q. R. 493. 
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was too remote a consequence. The action was allowed by the Court of 
.‘\ppeal (Rankes and Atkin L. J. J., Sargant L. J. cliss.) who held that the 
negligence of the defendants’ servant in leaving the lorry in a position of 
danger amonidcd to a breach of duty to the mother, bucanse fear of injury 
happening to her children might cause a shock to her. This conclusion 
about breach of duty was held to follow also from tho defendants’ admis- 
sion of negligence in the pleadings but even apart from this, it does not 
:ippear*nnreasot'ahlo to hold a person liable to the mother it ho by his negli- 
gence canse.s fear of her children being run over liy a lorry and seriously 
injured or killed in her presence or pro.'rimify. If ibis view is right the 
further nnp;:tion of cansal relation is comparatively simple because the 
damage com plaiMod of resulted directly -ind in natural sequence from the 
breach of duty to her. Whila Rankes and Atkin, !j J. J. disagreed with 
the dictum of Kennedy, L. J. in DuUeu v. White that a dnty can arise only 
towards a peilion snfferiug from a shock resulting from fear of personal 
injury to himself and not to others, Bankes, L. J.. thought that a duty 
conld arise towards the mother of the person actually injured or in danger 
or persons in a similar relation, but Atkin, L. J., as he then was, considered 
that it was difBcult so to limit the duty and it may be owed even to any by- 
stander. It is submitted with respect that it is preferable to treat the question 
of reasonable uulicipatiou as one of fact instead of crystallising it into rigid 
rules which may prove unsuitable^ for actual situations. Far more 
controversial and doubtful is a recent decision of the Court of Appeal in 
Owens V. hiverimol OorporationA Here the plaintiffs complained of ill- 
health due to mental shock on seeing the coffin of a near relative being 
overturned by a collision of the horse with a tr^m car negligently driven 
by the defendants’ seivant. It was held that liability for causing shook is 
not confined to ca-ses of persn)ial injury to the claimant or some other 
person. In Huy v. YounyA ttio latest case of the House of Lords on the 
subject, this decision has been disapproved and it was pointed out that the 
Court of Appeal was not justified in thinking that the driver should have 
anticipated any injury to tiie plaintiffs as mere spectators or that he was in 
breach of any duty which he owed to them.-"’ The absence of dnty was 
forcibly illustrated in the House of Lords case. The plaintiff complained 
that she sustained nervous shock resulting afterwards in miscarriage and 
serious illness by hearing of the noise of a collision between a motor cyclist 
and a motor car. The cyclist was driving negligently and was killed. She 
did not see the collision but was on the far side of a stationary tramcer 
from the platform of which she, a fishwife, was unloading her basket. 
She admitted that she had no fear of bodily harm to herself. She sued the 
executor of the deceased cyclist on the ground that his negligence was the 

j. (1939) 1 K.B. 394. 2. (1943) A.C. 92. 

3. (1943) A.C. at p. 160, per [.ord Tbaiikerton, 
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oanse of her injury. The House of Lords held that the oyclist did not 
commit a breach of any duty towards the plaintiff though he was guilty of 
a breach of duty to persons within the sphere of danger. “ The shock 
resulting to the appellant, situated as she was, was not within the area of 
potential danger which the cyclist should reasonably have in vihw.”^ 

7. Injury to a child in the womb.— In Walker v. Q. N. By. Go. of 
Ireland^ the plaintiff, a child, sued a railway company for damageil on the 
ground that the plaintiff’s mother while pregnant travelled by the 
defendants’ railway and was injured by their negligence and on account of 
those injuries the plaintiff was born deformed and crippled. It was hold 
that the plaintiff had no right to complain of such injuries. The decision 
proceeded on grounds similar to those in Victorian Baihvay Oommissionera 
V. Ooultas,^ vis,, the difficulty of proving that the damage was due to the 
alleged negligence, and the danger in allowing such evidencQ. It was also 
suggested that the defendants undertook the duty of safe carriage only to 
the mother but not to the child in her womb. Eoth the cases are open to 
the same criticism. 

8. Workmen’s Compensation Acts in England^ and in India.’’ — 
These Acts ® provide that if in the case of certain specified employments, 
“ personal injury is caused to a workman by accident arising out of and tn 
the course of his employment ”, his employer is liable to pay compensation 
according to scales detailed in the Acts.’’ The liability of the employer is 
in the nature of insurance of his workman against the risks inseparable 
from the employment. ® It is independent of intention or negligence and 
is in fact one of the most absolute forms of liability in the law. The 
only eKception allowed by the Indian Act is in the oase of an injury not 
resulting in death and caused by an .accident which is directly attributable 
to oertaiu forms of wilful misconduct or neglect defined therein. 9 
Therefore, mere carelessness or contributory negligence which would defeat 
an action for damages for negligence is no defence.^* So also the acis of 

1. (1943) A.C. at p. 99, per I. Orel Thankertoii. 

2. (1891) 28 L.R. Ir. 69. 3. (1888) 13 x\.C'. 322. 

4. The principal Act is of 1925, 15 & 16 Oeo. 5, c. 84, above, Chap. 1, p.iiii. 14; below, 
Chap. X.V1, para. 26. 3. Act VIII of 1923 aniemioti by Act-- XV of 1933 and 1 of 1942. 

6. S. 1 of the English ami S. 3 of the indian Act. 

'7. Subject to certain maxima, e.g-., Rs. 5,600 for total disableme'it. 

8. Below, Chap. XV, paras. 1, 3, 4. 

9. In the English Act the words are more gi-neral, vh “ serious and wilful 
misconduct’', and both oases of death and serious and pennanent disablement are 
excluded from the defence. 

10. Audrc’yii'v. Fnil.i'Morth Industrial Seciety, (1904) 2 K.P. .33 '(a bricklayer killed 
by lightning while working in art exposed • raOiOdino) , Alm^aK v. Ouiuci s of S. S. Zanaida, 
(1909) 25 T.L.R. 446 (a scan an killid '■iniilarly) ; //nr rr'f Y. Assd. I'otllaud Cement 
Mamifacturets Ltd., (1939) A.C. 71. 

6 
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God or oE the King’s enemies or of a third party ® are no defences 
if the injury could be said to arise ont of and in the course of the 
employment. The phrase ‘ personal injnry ’ caused by accident would 
include even wilful acts of third parties, e.g., an assault or murder,® 
subject to 'the test aforesaid. The liability under the Act cannot be 
excluded or reduced by contract. The workman has to elect between the 
remedy under the Act and an action for damages and if he adopts one of 
them, he is barred from having the other. Disputes arising under the Act 
have to be settled not by the ordinary Civil Courts but by a Commissioner 
appointed by the Local Government and in accordance with the procedure 
prescribed by the Act. The detailed rules on the above and other matters 
set forth in the Act and the large mass of case-law with which they have 
been overlaid in the English courts have assumed the dimensions of a 
separate branch of the law. That these rules have been and continue to be 
a most fertile source of litigation in England proves that legislation is 
not always the simple expedient for achieving certainty that it is generally 
considered io be, especially in cases where it seeks to give effect to social 
policies which affect large and conflicting interests.* In India the Act has 
not given rise to much litigation probably because of the comparative 
jpucity of industrial employments here. 

9. Legislation relating to aircraft. — In view of the great develop- 
ment of aviation in recent times there has been legislation for the purpose 
of regulating the use of aircraft and providing special rules of liability and 
compensation for accidents. After the last war, these matters were the 
subject of international conventions ® and legislation in England and 
India gave effect to them so that there might be uniformity in the rules 
applicable to aviation in different countries. This legislation falls under 
two heads : (i) the Air Navigation Acts dealing with injuries to. person or 
property ontside an aircraft, (ii) the Carriage by Air Acts dealing with 
injuries to a passenger in an aircraft and his properly in it. 

10. The Air Navigation Acts, 1920 and 1936.— In England, 
under the Act of 1920,® the owner of aircraft is absolntely liable for 
material damage or' loss oau-sed by his aircraft in flight, taking off, or 
landing, or by any person in any such aircraft or by any article falling 

1. Bird V. Keepy (1918) 2 K.B. (>92 (workmau killed by a bomb thrown in an air raid). 

2. Trim Joint Dt. School -q. Kelly, (1914) A.C. 6&7 (.-.choolmaster killed by some of 
his boys) ; Powell v. G.W.Ry, Co., (1940) 1 A E.R. 87 C.A. (a fireman in a railway engine 
hit by a pellet from an airgun deliberately aimed by a boy of 19 years of age), 

3. See note 4. 

4. On this subject and the actual results of the legislation, see W.A. Robson 
51 L.Q.R. pp. 197, 198. 

5. 10 & 11 Geo. 5, c. 80 ; 26 Geo. 5 & 1 Ed. 8 c. 44. The former gave effect to the 

Paris Convention of 1919 relating to Aerial Navigation ; the latter to the Rome 
Convention of 1933. 6. S. 9. 
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from such aircraft, to any person ^ or property on land or water. It is 
not merely unnecessary for the plaintiff to prove intention or negligence but 
the defendant cannot escape by disproving these facts. The only defence 
available to the owner is contributory negligence of the person complaining 
of the damage. The above Act does not apply unless extended by an Order 
in Council, to aircraft belonging to or exclusively employed in the service of 
the Crown. Under the Air Navigation Act, 1936,® the total liability of 
the owner or his estate for damage caused on any one occasion as aforesaid 
under the Act of 1920 is limited to varying amounts according* to the 
description and weight of the aircraft s. The liability of the owner of 
aircraft under tbs Act of 1920 proceeds on the principle that flight of 
aircraft is an ultra-hazardous operation against the consequences of which 
he should insure others. It would not fall within the rule of Byland$ 
V. Fletcher, which applies only to things escaping from one’s land, but is 
more stringent as it does not admit of the exceptions to that rule. It could 
not, in view of the rapidity with which the problems of aViation overtook 
the law, be well left to be evolved by courts and was therefore enacted by 
statute in England. Legislation during the present war has made provision 
for compensation payable by the State for damage to person and property 
caused by enemy aircraft or operations of allied aircraft in combating 
enemy action.® The Indian Aircraft Act of 1934 ® makes it a punishable 
offence for any person wilfully to fly an aircraft in such a manner as fo 
cause danger to any person or property on land or water or in the air bub 
does not contain any special rule of civil liability similar to that in the Air 
Navigation Acts in England. Therefore it would appear that the ordinary 
law will apply in cases of damage to person or property by flight of aircraft 
in India. 

11. The Oarriage by Air Acts in England ^ and in India By 
these Acts which gave effect to the International Convention of Warsaw, 
1929, a carrier of an “ international air-carriage,” “ e.g„ a carriage between 
two states signatory to the convention, is made liable for death or bodily 
harm of a passenger due to an accident which took place on board 
the aircraft or in the course of any of the operations of embarking or 

1. Lo«s to person includes bodily h.irm and death ; A.N. Act of 1936, s. 34 (3). 

2. Under the Pilotage Autlioritirs tLiinitatiou of Liability) .Act, 1936, the liability 
of a pilotage authority for damage to any vessel or vessels is limited to certain amounts. 
See also Air Navigation (Kinancial Provisions) Act, 1938, 1 & 3 Geo. 6, c. 33. 

3. E.g,, £ 10,000 for personal injury if the weight of the aircraft fully loaded does 

not exceed 3,000 pounds. 4. Below, Chajj. VI. 

5. Personal Injuries Act, 1939, below, para. 13(a); War Damage Act, 1943,6 &7 
Geo. 6 c. 231. 6. Act XXII of 1934, s. 11. 

7. 1933, 22 & 23 Geo. 3, c. 36. 8. Act XX of 1934. 

9. It is defined by Sell. 1, Chap. J, Art. 2; see Orein v. Imperial AirvJays, {1937) 
1 K. B. 50; Philipson v. Impaial Ai/ti'ays, (1938) 1 A.E.R. 759, 
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disembarking. 1 The plaintiff in the action need not, as in an ordinary action 
for negligence prove negligence and it is on the air-carrier to disprove it by 
showing that he and his agents had taken all necessary measares and the 
iniury was due to an inevitable accident. The carrier can also exonerate 
himself wholly or partly from liability by proving contributory negligence 
of the injured person. The liability of the carrier for each passenger is 
limited to the sum of 1, ^5,000 francs or their equivalent at the time the 
damages are ascertained. The carrier and passenger may by special contract 
agree to’a higher limit but not to a lower one. The benefit of the above 
limitation is not available to the carrier if the damage is caused by wilful 
misconduct of himself or his servants acting in the course of their employ- 
menl;, An action for damages should be brought within two years from 
the date of arrival at the destination or the date when the aircraft ought to 
have arrived or from the date on which it stopped. As the above provi- 
sions apply only to an “ international air carriage,” a carrier of an internal 
air carriage has'not the benefit of the above limitation of liability. Nor has 
he the disability of having to disprove negligence. He is in the same posi- 
tion as a carrier by land or sea in an action by a passenger for damages for 
bodily harm. In India the Central Government may by notification extend 
the provisions of the Act to such air-carriers also *. . 

• 12. Merchant Shipping Act, 1894 — In England this Act enacts 
that the owners of a ship, British or foreign, shall not, where personal 
injury or death of a person carried in that or any other ship due to improper 
navigation of their ship takes place without their actual fault or privity, be 
liable beyond an aggregate amount not exceeding fifteen pounds for each 
ton of their ship’s tonnage *. This provision applies to India ®. 

12(a). Personal Injuries (Emergency Provisions) Act, 1939 
The effect of this enactment is that in respect of a war injury as defined 
by this Act, the person injured would get compensation from the State and 
cannot sue as a private person who would be otherwise liable under the 
common law or under the Workmen’s Componsatioii Acts (L925 to 1938) 
and the Employers’ Liability Act. If it is not a war injury, liability would 
depend on the ordinary law or the above Acts. The Act provides that a 
scheme may be made by the Minister of Pensions with the approval of the 

1. Sch. I, Chap. HI. For injury topropetty, ■ioe below, Cliap. XV, para. 2. 2. S. 4. 

3. 57 & 58 Viet. 0 . 60. s. 503 ; see also 61 & 62 Viet. c. 14. As to limitation of liabi- 
lity for injury to property, see below. Chap. IV, para. 48. The statutory liabilityican be 
excluded by contract ; The Saianita, (1897) A.G. 59. 

4. The period of limitation for a suit against the owners is two years ; Maritime 
Convention, Act, 1911, s. 8. 

5. S. 509. See also Indian Railways Act, 1890, s. 82. 6. 2 & 3 Geo. 6 o. 82. 

7. see Smit/i v. Davey Paxman ^ Co., (1943) 1 A.E.R. 286 C.A. ; Taylor v. Sims, 
(1942) 2 A*l£'Ri 3/0 j bslow, Ciirip. XIV, 9o (a). 
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Treasury for the making of payments for war injuries in the present 
emergency. 

13. Battery. — This is the name now given to the intentional applica- 
tion of force to a person without lawfnl justification, anil corresponds to the 
offence known as ‘ the use of criminal force ’ in the Indian Penal 
Code 1. Battery need not be accompanied by any bodily harm ; to use the 
words of Holt, C.J., “the least touching of another in anger is 
battery.” ® When it causes bodily harm, it constitutes also a graver 
wrong. The mere use of force is regarded as unlawful on account of the 
insult to the dignity of the human person and its tendency to cause a breach 
of the peace. ‘ Battery ’ was originally the name for every actionable 
trespass to the person including bodily harm, but later on, was restricted 
to an intentional trespass involving insult. In an action for battery, the 
plaintiff must prove, first, the use of force to him. It may be directly to 
his body, e.g., slapping or pushing, bringing an object into contact with 
him like setting a dog or throwing a stone on him. It may be also to 
some object in contact with him e.g., touching his coat, upsetting the 
can'iage on which he is seated, or a ladder on which he is standing,^ 
whipping the horse on which he is riding and making it throw him off. 
Secondly, the use of force must be intentional and without lawful 
justification ; jostling one another in a crowd is not battery, though iWs 
otherwise if it is deliberate.* Consent, express or implied, is a lawful 
justification.® It may be implied from the situation or relationship of the 
parties, e.g., a friendly push or shaking hands.® Similarly there may bo 
authority under law or statute, e.g., a parent chastising a child, a policeman 
laying hands on a person for arrest under a warrant,’^ forcible feeding of a 
prisoner in jail on grounds of necessity.® Where a lawful justifi- 
catiou is absent, even the least use of force is unlawful.® 

1. s. 350, I.P.C. 

3. Cole V. Turner, (1?04) 6 Mod. 149 ; see also his rem-arks in Ashby v. White, 
(1703) 3 Ld. Rayra, 938, above, p. 22. 

3. Collins V. Renison, (1754) 1 Sayer 138. 

4. Coley. Turner, above. 

5. Under the old procedure it would be pleaded under the general issue, and it was 
said an assault or battery with consent is a contradiction in terms and a denial of the 
wrong itself and not an excuse of it ; see Christopher son v. .^are, (1848) 11 Q.B. 473. 

6. Tuberville y. Savage, (1669) 1 Mod. p. 3. 

7. R. y. Kempihorne, (1910) 55 S-sl. J. 126; if the arrest is unlawful, it is a battery, 
Rawling v. Till, (1837) 3 M. & \V. 28. 

8. Leigh V. Gladstone, (1909) 26 T.L.R. 139 ; Ainsworth Ex-parte, (1910) 74 J.P. 53. 

9. Forde v. Skinner, (1830) 4 C. & P. 239 (cutting off the hair of the plaintiff, a 
pauper, in a poor house) ; Latter y. Rraddell, (1881) 44 L. T. 369 ; Agnew y. Johnson, 
(1877) 13 Cox. C. C. 625 (medical examination of a prisoner without legal authority) ; 
Green v. Goddard, (1704) 2 Salk. 641 (taking a chattel awmy from another’s hands) ; 
Coward v. Baddeley, (1859) 4 H. & N. 478 (defendant officiously laying hands on the 
plaintiff and turning him round and telling him how he must extinguish a fire). 
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14. Assault. — This word means here, as in the Indian Penal Code,*- 
an attempt or threat to commit a battery, and may be described as an 
inchoate battery. In ordinary speech, as well as in some legal contexts,® 
it includes a battery. In the English criminal law it includes a false 
imprisonment. An assault is a tort and a crime for the same reason as 
battery, viz,^ its tendency to provoke a breach of the peace. In order to 
make out the tort of assault, the plaintiff must prove, first, that there was 
some gesture or preparation which constituted a threat of force. Mere 
words are not enough, nor passive conduct, like standing in a doorway to 
obstruct an entrance.® Secondly, the gesture or other action must cause 
reasonable apprehension of force. There can be no such apprehension 
where a child shakes its fist at an adult, or a man in a closed room or at a 
great distance does so at a person outside, or a person aims a gun at 
another who knows it to be unloaded.* Lastly, assault must be inten- 
tional. A mere threat or menace not showing an intention to use instant 
force is not an assanlt. Whether there was a reasonable apprehension and 
whether there was an intention to cause it are questions of fact. ® A well- 
known and old illustration is Tuberville v. Savage J In that case the 
plaintiff was said to have laid hands on his s^yord in a threatening manner 
and said, “Were it not assize time, 1 would tell more of my mind,” meaning 
thereby that as it was then assize time and violence during that time was 
then punished with very great severity, he could not make up his mind to 
use his sword. It was held that this could not create any appre- 
hension which could justify the defendant in his using force and injuring 
the plaintiff'. 

15. False Imprisonment. — False imprisoumcnt means the total 
restraint of a person’s liberty without lawful justification. The word 
' false ’ in that phrase signifies the unlawful character of the restraint. 
False imprisonment is a tort and as it was usually accompanied with force 
or threat of force was regarded at a very early time as an assault or tres- 
pass It is also a crime known as ‘ assault ’ in England and as ‘ wrongful 

1. S. 351 ; see also Stephen's Digest of the Criminal Law of England, Ait. 340. 

2. Pollock, Torts, p. I7l ; e.g’., the term ‘ indecent assault' ; see also 24 & 25 Viet, 

c. 100; Larceny Act, 6 & 7, Geo. V. c. 50, s. 23 (3); the draft criminal code of 1879; 
Salmond uses it in this sense, Torts, p. 368. 3. Innes y. IVylie, (1843) 1 C. & K. 257. 

4. George, (1840)9 C. & P. 483, 493; Pollock, Torts, p. 214; but see 
£/aie v. Barnard, (1840) 9 C. & P. 626 ; R. v. James, (1844) 1 C. & K. 530 ; R. v. Duek- 
worth, (1892) 2 Q. B. D. S3. 

5. Martin y. Shoppie, (1828) 3 C. & P. 373; Stephens v. Myers, (HZa) 4 C. & P. 
349 ; Read v. Coker, (1853) 13 C. B. 850 (I farthing damages); Cama v. Morgan, (1864) 
1 Bom. H. C. 205 ; Birbal Khalifa v. E., (1903) I.r,.R. 30 Cal. 97 : 6 C.W.N. 342; /oyc; am v. 
E., (1914) 12 A,L.]. 154 : 23 I.C. 183. 

6. (1669) 1 Mod. 3 ; it was during the latter half of the reign of Charles II. The 
punishment would in that case have been chopping of the hand wliich drew the sword. 

7. Bracton, Kote Book, II pl. 314 (A.D. 1229> ; pi. 4o5 ; Street, Vol. I, p. 13. 
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confinement ' in the Indian Penal Code In an action for damages for this 
tort, the plaintiff should prove, (a) his imprisonment, and (6) that it was 
caused by the defendant or his servants acting in the course of their 
employment. On proof of these facts, the plaintiff’s case is complete, and 
it is then for the defendant to prove a lawful justification and not for the 
plaintiff to prove its absence. The plaintiff need not prove any wrongful 
intention or negligence ^ on the part of the defendant. If the defendant 
cannot establish a justification recognised by the law, he cannot merely 
plead a Iona fide or even inevitable mistake, as where he executed a 
warrant of arrest against the wrong man.® It is also unnecessary for the 
plaintiff to prove malice or an improper motive.* ^ 

16. Imprisonment. — An imprisonment means a total and not a 
partial restraint. A mere restraint or obstruction of movement in one 
direction is not an imprisonment and actionable as such. ^ It is however, 
an offence under the Indian Penal Code ® and may also be actionable by 
reason of damage resulting from it®. In Bird v. Jonea the plaintiff was 
prevented from going along a public way which was enclosed by the 
defendant for seats to view a regatta, but he was at liberty to go back. It 
was held that he could not sue for false imprisonment. Similarly where 
a person who had taken a ticket for a ferry and gone to an enclosure of tjte 
ferry company was not allowed to go back without paying the charge, for so 
doing lawfully leviable by the rules of the company it was held that there 
was no imprisonment ®. Where the plaintiff, a boy aged ten, was placed 
by his mother at the defendant’s school and she came to the defendant and 
wanted to take the boy home for a few days, and the defendant refused to 
do so unless his dues were paid, it was held that there was no imprison- 
ment of the plaintiff, as no restraint was placed on his will ®. Similarly 
where a minor at the bottom of the defendant’s mine asked for, and was 
not allowed, the use of a lift to go up to the surface before the usual hour 
and was thus detained for a short time, it was held that there was no 
imprisonment, since the plaintiff had by going in agreed to abide by the 

1. s. 340, l.P.C. 

2. In Harnett v. Bond, (1925) A.C. 669, at p. 684-. Viscount Cave suggested a distinc- 
tion between an action for false impiisonment and one for negligence. 

3. It is, however, a defence in a criminal prosecution: s. 76, l.P.C. 

4. Shearer v. Shields, (1914) A.C. 808 5. S. 339, l.P.C. 

6. Bird Jones, (1840) 7 Q.B. 742, 755, per Lord Denman, C.J. 

7. (1845) 7 Q.B. 742 ; Mahanimad Yusttfitddin v. Secretary of State for India, (1903) 
I.L.R. 30 Cal. 872 : 30 I. A. 154 (P.C.) ; Maharani of Habha v. Madras, (1942) 2 M.L.J. 14 ; 
affirmed by the Fed. Court, below. Chap. XIX, para. 37(a). 

8. Robinson v. Balmain Nero Ferry Co., (1910) A.C. 295. 

9. Herring v. Boyle, (1834) 1 Cr. M. & R. 377 j cf. Hunter v. Johnson, (1884) 
13 Q.B.D. 225 (a child locked up in a school for half an hour after time for failing to do 
the home work, held imprisonment unlawful and a criminal offience). 
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conditions on which he could go out Where a person was arrested and • 
then let out on bail, it was held that there was no imprisonment after his 
release on bail s. If the deprivation of liberty is complete, it amounts to 
an imprisonment and need not be a confinement in a prison ; where a 
constable tells a person on horseback that he is under arrest and the person 
follows him to the police station ; * where a person is prevented from leaving 
his house or ship ; * internment of a person within an area ; detention of 
a person in a public street against his will ®. Nor is any actual application 
of force or threat of 'force necessary, e.g., a "• policeman telling another 
that he has a warrant for him. Where a person who was lying ill in bed 
was told that he was under arrest unless he gave up a certain document or 
found bail, and he being unable to procure ball gave up the document, it was 
held that he could sue for an imprisonment.® Where a Superintendent 
of Police sent a letter illegally directing the plaintiff to present 
himself before U magistrate, and sent two constables to prevent his speaking 
to anyone, he was held liable for false imprisonment.'^ Where the defen- 
dant had posted policemen outside the plaintiff’s premises to prevent his 
egress, it was held that the plaintiff was imprisoned though he was 
unaware of the restraint.® It has also been held that a prison official who 
detains a prisoner beyond his term® or places him in a wrong part of the 
prison or with a wrong class of prisoners,i° acts in excess of his authority 
and is liable for false imprisonment. But it is not every breach of the 
Prison Hules that will furnish a prisoner a cause of action for damage 
against the authorities concerned. 

17. Imprisonment by the defendant.— The imprisonment must 
have been caused by the defendant or his agents or servants acting in the 
course of their employment. Where a person charges another with 
a crime before a magistrate, who thereupon remands the latter to 
custody, the arrest is in law the act of the magistrate in the exercise 

1. Herd v. Weardale Steel, Coal and Coke Co., (1915) A.C. 67 ; see also Burns v. 
Johnston, (1917) 2 Ir. 137 (refusal to uulock factory gates to allow the workman to leave 
before time, not false imprisonment). 

2. Muhammad Yusufuddiny. Secretary of State for India, (1903) I.L.R. 30 Cal. 872: 
30 r.A. 154 ; see also Berry v. Adamson, (1837) 6 B. & C. 528. 

3. /kr Tindai, C.J. in v. Mill, (1838) 4 Bing. N.C. 212; Chin v. Morris 

(1826) 2 C. & P. 361. 4. Warner v. Riddiford, (1858) 4 C.B.N.S. 180. 

5. Mee v. Cruiekshank, (1902) 86 L.T. 708. 

6. Grainger y. Hill above ; of. U. Thvte y. Kim, (1938) I. L. R. 7 Rang. 598. 

7. Parankusam V. Stuart, (1865) 3 M. H. C. 396. * 

8. Meering v. Graham White Aviation Cv.,(1919) 132 L. T. 44. 

9. Migotii V. Colvill, (1879) 4 C. P. D. 283; cf. Morriss v. lYiuter, (1930) 1 K. B. 243. 

10. Cobbett y. Gray, (1852) 4 Ex. 129; see also Baietab v. R., (1903) I.L.R. 30 

Cal. 95 : 6 C. W. N. 511 (where a prisoner was illegally confined in a cell on his refusal 
to have enema administered to him). 

IL Arbon v. Anderson, (1943) 1 K. B. 252; below. Chap. XVIJ, para. 8. 
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of his discretion and not that of the complainant.* If the c.omplaint 
turns out To be false, and the accused is set at large, his remedy is 
not an action for false imprisonment but an action for malicious prosecu- 
tion. 'J'ho reason is in the langnnge of Willes, J., in Avfitht v. Doivh'ng,^ 
“the opinion and judgment of a judicial officer are interposed between the 
charge and the imprisonment. ” A niagistrate is not in law the agent of 
the complainant to cause the arrest of the accused. On tho other hand if 
A got a police-officer to arrest B and the police-officer acted merely as the 
ministerial agent of A, A is liable in an action tor false imprisonment. 3 
If however a police-officer on receiving a complaint or on suspicion arrests 
a person in the exercise of his power’s under the common law or under a 
statute like the Code of Criminal Procedure* in India, then the ecmpI4inant 
is not liable for false imprisoisraent but can be sued only f(.'r malicious 
prosecution.® It will depend on the facta in each case whether the 
arrest by a police-officer was caused in a ministerial capacity and in 
compliance with the complainant’s request or in the exercise of his own 
powers.® An arrest of the judgment-debtor or attachment of his goods in 
execution of a decree of a civil court is the act of the court executing the 

decree under the Civil Procedure Code in India.* Such is also the case 

with an arrest or attachment before judsiment.® Therefore’ if a person 
procures these processes improperly, he is liable for malicious prosecnMoa 
or abuse of process and not for trespass to person or property.® If however 
he procures or actively participates in au act not authorised by a judicial 
warrant, e.g,, arrest of the wrong man or attachment of the wrong property, 
he will be liable in trespass.*® The rule enunciated in Ausliii v. Dowling as 

1. Austin V, (1870) L.R. 5 C.P. 534 ; Bro'un v. (1848) 6 C.B. 365; 

Carrntt v.' MorUy, (1841) 1 Q. B. 18 ; H'est v. Smallwood, (1838) 3 M. & W. 418 ; Mnn- 

motho N'atk Duti v. Cossipore Mlunicipajiiy, (1905) 9 C. \V. N. 736. 

2. (1870) L. R. 5 C. P. 534, 540. The defendant charged the phiintii'i' at a police 
station widi feloniously taking: i’is goods and the piainliP’ Tea • Iherct pon dct.tiited there 
and taken the ncNt day to a Magistrate, who after licaring di: charged hint, rfd.l, false 
imprisonment only until he was taken to the Magistrate. 

3. Austin v Donaling aliove ; FUvsster v. Reyle, (IFOS) 1 Camp. 187 ; Goaii Prosad 

V. Chartered Rank, (1935) I.L R. 52 Cal. 615 ; Sadik ilossain v. Tuffasal, (1939) 43 C.W N. 
1080. 4. Ss, 65, 77, 78. 5. /’We v. /■.<»</«, (1905) I.L R. 29 AU. 44 : 3 A.L.J. 650. 

6. Sewell v. National Telephone Co , (1907) 1 K.B. 557 (signing a charge- sheet before 
the police is not imprisonment) ; cf. Clabb v. Il'i/npey, (1936) i A.E.R 60 ; see also 
Gritthani'v. miley, (1859) 4 II. & N. 496 ; Cooper v. ({aiding, (1845) 7 Q.B. 228 ; Grahoni 
V. OVn'Hejy, (1933) 1 L.R. 60 Cal.- 9.55. 7. Order 21, r. 24, C.P.C. S. Order 38, C P.C. 

9. Bheema. Charln v. Donii, (1874) 8 M.H.C. 33 ; Ra) Chunder Roy v. Shama 

Saoj/rfjrr, (18701 T.L.R. 4 Cal. 583 ; Nanjappa Ganapathi, (1911) I.t..R. 35 Mad. 598, 
602: 21 1052 ; for other cases, sec below Chap Vlli, para. I'i 

10. ITolloyw McConnell (1849) 13 Q.B. 603; Ramontban Chet/y v. il/eera Saiboo, 
(1930) 61 M.L.J. 330 (P.C.): 1931 P.C. 28 ; see aUo i' elji Bhimsey ,\ Co,-^. Baehoo lia’das, 
ll924) 1.1..R. 48 Bom. 691 ! 28 Bom. L.R. 349. As to responsibility of party where the 
mistake is made by officer of court, see Smith v. Sydney, (1870) I.L.R. 5 Q.B. 203;' 
pisher V. Peorse, (1885) I.L.R. 9 Bom. 1, For cases of attachment of goods see below 
Chap. VIll, para. 16. 
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regards judicial acts is only an application to a special set of facts of a 
general rule of causation. In Harnett v. Bond ^ the plaintiff Harnett 
havjng been duly detained as a lunatic in a house licensed for the reception 
of Innaticg was granted leave of absence on trial under the Lunacy Act for 
2fi days. The order granting leave empowered Dr. Adam, the manager of 
the licensed house, to take back the plaintiff before the expiry of that 
period if his mental condition required it. On the second day of his leave 
the plaintiff went and saw the defendant Dr. Bond, a Commissioner in 
Lunacy, who phoned to Dr. Adam that the plaintiff was not in a fit state to 
be free. Thereupon Dr. Adam sent a lorry with attendants to retake the 
plaintiff and took him and detained him. The House of Lords held that 
the defendant could not be liable for the detention caused by Dr. Adam in 
the exercise of his own judgment. 

18. Defence of Public Authority in actions for false im- 
prisonment. — The tort of false imprisonment has a special importance as 
the State and its of&cers are often called upon in courts of law to jnstify 
the imprisonment caused at their instance, aud their defence of public 
authoi’ity often raises questions of first-rate importance in constitutional 
law and the law of liberty of the subject. This defence is in its general 
aspect discussed later on but may be noticed here in relation to the authoi’ity 
conferred by law on various persons in the realm to arrest or imprison 
others. This authority falls under the following four heads. 

19. Judicial authority. — The general rule of immunity of judicial 
officers is well-settled in England and is laid down in India by the Judicial 
Officers’ Protection Act.’ No action will lie against a judge for false 
imprisonment or for any other tort if he acted within his jurisdiction or 
believed in good faith that he had jurisdiction.* And no action will lie 
against a ministerial officer who executes a lawful warrant of a court of 
justice, whether the court had jurisdiction to issue the warrant or not.* 
The warrant is however no protection to him if it was on the face of it 
irregular or illegal,® e.ff,, if it was unsigned by the magistrate or 

1. (1925) A,C. 669 ; (1924) 2 K.B, 5l7 (C.A.). 

2. Act XVIII of 1850. Below Chap. XVIII, para. 14. 

3. Hammond v. Ho-.aell, (1678) 2 Mod. 218 ; Hemp v. fWvillt, (1861, 10 C.B.N.:. 523 ; 
Iloulden v. Smilli, (1850) 14 Q.B. 341 ; Colder v. Ilalket, (1839) 3 Moo. P.C. 28 ; Carrati 
V. Marley, (1841) 1 Q.B. 1.8. 

4. Henderson v. Preston, (18.38) 21 Q.B.D. 363 ; Morris v. Winter, (1930) 1 K.B. 243 ; 
S- 78, l.P.C. seems to recj^uire good faith for the defence in a criminal proseentiou. 

5. S. 75, Crl, Procedure Code ; Alter Caufman v Govt of Bombay, (1891) I.L.R. 
18 Bom. 636 ; Pointer v. Liverpool Gas Co., (1836) 3 A. & E. 433 ; Horsfield v. Bro'.an, 
(1932) 1 K.B. 355 ; Mt. Chabai v Mt. Chunnabai, 1937 Nag. 237. See Mathen v. District 
Magist.ate, I. L. R. (1939) Mad. 744; (1939) P. C. 213 (undated extradition warrant not 
illegal). 


li] INJURIES TO THE PERSON 51 

judge -without the seal of the court,i or did not mention the name of 
the per(-!ori to be arrested,® like a general -warrant,® or mentioned the 
name of a different person.* An officer may also lose the protection 
conferred by a valid warrant bj' making an arre.gt in an improper or 
irregular manner, e.jf., without having the warrant with him at the time 
of the arrest.® 

20. The authority incident to the apprehension of criminals, 
suspects and dangerous persons like lunatics.— The power of private 
persons and police-officers to arrest or confine such persons is recognised 
by the common law, but is nowadays defined by statute ^to avoid 
uncertainty. Under the English common law* a private person has 
the power to arrest another in the act of committing a felony or a breach 
of the peace. He can also arrest on reasonable suspicion of felony, provided 
a felony had been committed. A police-officer has the additional power of 
arresting on reasonable suspicion of a felony whether a felony had been 
committed or not.’’ These powers are now supplemented hy statutes in 
England.® In India the Crimina] Procedure Code® enacts that “any 
private person may arrest without a warrant any. person who in his view 
commits a non-bailable and cognisable offence,” (e.ff., murder, gidevous hurt 
with dangerous weapons, theft, robbery, dacoity, arson, offences against 
coinage), and that he shall without unnecessary delay make over the person 
arrested to a police-officer, or in the absence of a police-officer take such 
person to the nearest police station. Besides every citizen is required to act 
in aid of public officers in tlie approhension of criminals, prevention of 

1. In rc James Hastings, (1872) 9 Boro. H.C. 154 ; Stibi amanya v. E., (1883) I.L.R. 6 
Mad. 396 ; Abdul Gafur v. A‘., (1890) I.L.R. 23 Cal. 896 ; Mahajan v. E., (1915) I.L.R. 42 
Cal. 708 : 19 C.'ft'.N. 224. 

2. Hoye v. Bush, (1840) 1 M. & G. 775 ; E. v. Gaman, (1913) 14 Crl. L.J. 142. 

3. Leach v. Money, (176.3) 3 Burr- 1092 ; Caudle v. Seymour, (1841) 1 Q. B. 889 ; 
Janokee Nath v. Joy Kishen, (1871) 15 W.R. 4 ; E. v. Hargobind, (1912) I L.R. 35 All. 1 : 
10 A.L.J. 355. 

4i Dunstan v. Paterson, (1857) 2 C.B N. S. 495 ; Diamond v. Minter, (1941) 1 A.E.R. 
390 ; a=i to trover for seizure of the -wrong person’s goods, see Glasspoele v. Young, (1829) 
9 B. & C, 696 ; Balme v. Hutton, (1833) 9 Bing 471. 

5. Horsfield v. Brogan, above. 

6. Stephen, History of Criminal'Law, -V’ol. I. p. 193; Timothy v. Simpson, OS3S) 
1 C. M. & R. 757 ; Alien v. U'right, (1838) 8 C. & P. 522 ; lYaltcrs v. Smith <V Sott, (1914) 
1 K.B. 595 ; Barnard v. Gorman (1941) A C. 378, at p. 390, 391. 

7. Shearer v. Shields, (1914) A. C. HOS (police-officer held liable for absence of 
reasonable grounds of suspicion) ; see also Connors y, Pearson, (1921) 2 Ir. 51 ; Mc.Ardle 
V. Egan, (1934) 150 L.T. 412. 

8. Odgers, Common Law, pp. 486, 487; HaUbury, Vol. IX, pp. 89-96; Vol. XXV, 
p. 323. 

9. S. 59 ; see Gopnl Naidtt v. h’., (1922) I.L.R. 46 Mad. 605 : 44 M.L. J. 655; Court 
Prosod V. Chartered Bank, (1925) I.L.R. 52 Cal. 615 ; Graham v. Gidney; (1933) I.L.R. 
60 Cal. 955 ; Abdul Aziz v. Emp., 1933 Pat. 508 ( 'in his view' does not mean ‘in lii£ 
opinion'). 
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bi'e'Aches oii the peace, diapevsal o£ nulawfal asaetabliea, and for fchah pm-pnae 
may cause or help in the avrest of others.' A police-ofiicer is given liie 
power of arrest in a number of cases,* e.g., on reasonable suspicion or 
com plaint or creilible information of cognisable olleiioes, whieh are euutnw- 
ratod in a schedule of the code and include serious offences against person, 
property and coinage, but not offences like forgery, cheating, or offences 
against the State like sedition. , There are numerous enactments in England 
and in India which cord'er similar powers of arrest or confinement of private 
persons or public ofiicers in the case of special offences, e.g., offences under 
the Railways Act and E.^tplosivos Act. The power to arrest and confine 
dangerous lunaiics is exercised under the Lunacy Act.® The general rule 
in these oases is where a person or officer purports to exercise a common law 
or statutory authority, he must briug himself within the .ombit of that autho- 
rity and must conform to the conditions or formalities prescribed for its 
exercise. If he acts in excess of it or exercises it irregularly, his defence 
fails, though ire may have hona fide believed that he had the power or that 
he was acting lawfully.^ If he is a superior officer, his warrant affords no 
protection to his ministerial agents, and an action will lie against all 
cbnoerued in the unlawful confinement unless it is otherwise provided by 
the statute.® In Sinclair v. Broughton^ the defendant who was an 
offiter commanding in a military cantonment was held liable to pay 
damages for confining the plaintiff on suspicion of his being of unsound 
mind* and with a view to his being medically examined. The Privy 
Council held that the defendant did not adopt the procedure under the 
Lunacy Act then in force and had no power under that Act to confine 
an alleged lunatic with a view to a medical examination. But where a 
person is exercisiiig a statutory power in accordance with the provisions of 
the statute and in good faith, no action will lie against him on the ground 
that he exercised it carelessly or erroneously. t 

1. Ss. 42, 43, 128. 2, S. 54. ~ 


3. Act IV of 1912 in India ; (1890) 53 4 54 Viet. e. 5 amended by (1891) 54 & 55 
Vict. 0 . bo in England. In England tjie Mental Tieatment Act, 1930, S. 16, protects all 
persons acting bena fi,U under tbe Lunacy Acts. See Barnard v. tforwiari, (1941) A.C. 378 
(power to arrest ‘ofi‘ nder' under Customs Consolidation Act, 1876, S. 186, includes power 

- to arrest a suspeetj. The word ‘ oliender ' is compared to ‘ culprit ' and the etymology of 
the latter avord explained by Lord Simon, L.C. at p. S86. 

4. Warden -v. Baily, (1811) 4 Taunt 67 (imprisonment by military superior without 

authority) ; v. Caeling, (1853) 12 C.B. 39 (i. regular arrest) ; v. Caie,{VSJ6) 

1 tx. I). Zoi ; Led-aaiA v. Bab.rfe, (1937) IK.B. 233 ; /Jiammd v. A/lnUr, (1941) 1 A.E R. 

1 M T rsTvT 2 A E.R. 476. See MuAa,«,>n>d v. Chakkappayyan, (1943) 

1 M.L J. 447 (no bona fide). 5 S .g., IBirneti v. Bond, (1925) A.C. 669. 

6. (1882) I.L.R. 9 Cal. 3'il E.C.: 9 l.A. 142 ; the plaintiff was not merely pronounce.! 
sane bat went up to the Privy Council and "argued his own case with considerable 
ability. bee As r An Intended Action by Frost, (1936) 2'A E.R. 182 (C.A.). 

7 B-oerett ^-.Griffths, a921) 1 A-C. 631; Harnett y. Bond, (1923) A.C. 669:’se. 
also Love V, Fox, (1887) 12 A.C. 300, ' 
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21. Authority ia times of war or rebellion. — la times of war or 
rebellioa the powers of the {govern meat- aad its officers to iavaJe private 
riglits are very large ; they can arrest, confine or deport persons who are 
dangeroas to the prosecution of the war, and impress men for active 
service.! The jurisdiction of courts of law to inquire into the legality or 
propriety of such acts is involved in considerable uncertainty.® The 
practice was for Parliament to avoid the uncertainty and inconvenience of 
judicial 'enquiries by passing* Habeas Corpus Suspension Acts® during the 
progress of the war or other disorder, and Indemnity Acts'! after its 
cessation. Daring the last and the present war the Governments in 
England and India have adopted the precaution of obtaining beforehand 
statutory powers under Emergency legislation known as the Defence of the 
Realm Acts,® and Defence of India Acts.'* These powers will be briefiy 
noticed in a later paragraph. 

22. Expulsion of undesirable aliens and surrender of foreign 

criminals. — The State and its executive officers have special powers in the 
matter of expelling undesirable aliens^ and surrendering foreign criminals 
to their Governments, and powers of arrest and confinement incident 
thereto. Bnt these powers are now regulated by enactments like the 
Extradition Acts and cannot be invoked apart from such Acts.® ^ 

-23. Prerogative powers of arrest. — Apart from the above recognised heads 
of authority' no person or olheer in 'the State has under the law any special power or 
prerogative of arrest or imprisonment of a subject of the State which is not examin* 
able in the ordinary courts of law. “ In accordance with British jurisprudence no 
member of the executive can interfere with the liberty or property of a British subject 
except on the condition that he can support the legality of bis action before a court 

1. S. V. Broadfooi, (1743) Foster 154; .V. v. Tubbs, (1776) Cowp. 513 ; Ex-partt Pox, 
(1793) 5 T. R. 276. 

3. Ex-parte Marais, (1902) A. C. 109 ; Stephen, History of the Criminal Law I, 
207 ; Pollock, Torts, pp. 96, 97. 

3. 34 Geo. Ill, c. 54 ; as to their effect, see Dicey, Law of the Constitution, 
p. 224. ■ 

4. Phillips v. Eyre, (1869) L.R. 4 Q.B. 225 : 6 Q.B. 1 (defence under the Indemnity 
Act passed by the Jamaica Legislature after a rebellion). 

5. (1914) 5 Gee. 5 c. 8 ; (1939) 2 and 3 Geo. 6 c. 31. There was also an Indemnity 
Act after the last war, 10 and 11 Geo. 5 c. 48. 

6. IV of 1915 ; XXXV of 1939. See also Act XXVII of 1920 (Indemnity Act passed 
after the Punjab disorders). 

7. Aliens Act, 1905 (England) ; Foreigners Act, III of 1864 (India) ; as to a Canadian 
Act, see A. G. of Canada v. Cain, (1906) A C. 542. 

8. Johnstons 'T. Pedlar, (1.921) Z A.C. 262. But no action will lie at the instance of 
an alien enemy or a non-resident foreigner to whom an injury has beet; done under the 
Government’s authority, below Chap. XVIIl, para. 12. 

9. Another is the power of military officers to arrest or coniine subordinates for 
breaches of military law or discipline, which is now regulated by statute ; below 
Chap. XVIII, para. 11. 
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of justice. And it is, the tradition of British Justice that Judges should not shrink 
from deciding such issues in the face of the executive."^ This is the position under 
the common law and spoken of as the ‘Rule of Law.’ But it was not reached till 
after a long and bitter struggle between courts of law and the claimants of such prero- 
gative powers. These claimants were ; (/) The King and his Ministers, and (it) The 
Houses of Parliament. 

24. Prerogative of the King and his Ministers. — The history of royal and 
official prerogatives and of their final overthrow forms a large and the most interest- 
ing part, of English con ditutioiial history. The fundamental right of liberty of the 
subject was declared long ago by the Magna Carta“ (1215) in its famous thirty-ninth 
clause : 

No freeman be taken or imprisoned, or disseised, or exiled, or in any way 
destroyed, nor will we go upon him nor will we send upon him, except by the 
lawful judgment of his peers or by the law of the land.” 

But it was only after many centuries of long and bitter struggle between Kings 
and Parliaments* that this right was secured by effective remedies in courts of law — a 
fact which proves the practical wisdom of the common law which usually followed the 
reverse process of providing a remedy before defining the right. The prerogative 
claimed by English Kings (o imprison subjects of the realm at their will® finally resulted 
in a revolution during the reign of the Stuart Kings,* .and its end was marked by the 
Habeas Corpus Act of 1679 and the Bill of Rights * to which William III subscribed 
on his accession to the throne. Since then courts of law have the unquestioned power to 
give relief against any arbitrary imprisonment ellected even at the royal command. They 
can issue a writ of lutbtas corpus to the officer arreting or the gaoler confining a person 
to produce the prisoner before the court and release him if they decide that the impri- 
sonment was illegal. They can also award damages in an action for false Imprisonment 
against the officers concerned, but not against the King himself as he is exempt from the 
process of bis own courts. In these proceeding.s the royal command is no defence to the 
officer or agent of the Crown The next stage of the controversy was when the King's 
Ministers claimed a prerogative to arrest or confine subjects of the realm for reasons of 

1. Ethugtayi v. Govtrumcni of Kigeria, (1931) A.C. 662, at 670, per Lord Atkin. 
Statutes curtailing liberty of the subject should be strictly construed ; Nitaichandra, v 
R., I.L.R. (1937) 1 Cal. 169 : 1936 Cal. 529; Shib Nath Banitji, v. f?., I.L.K. (1937) 1 Cal. 
309 : 40 C. W. N. 1218. 

2. During the middle ages it was confirmed thirty times ; the confirmation in 
1225 is the form in which it appears in the statute book; Holdsworth 11, p. 219. 

3. The Statute of Westminster, (1275) admitted the King's right by denying bail 
to persons imprisoned on the King's command. This statute regulated the law of bail 
for five centuries and a half till 1826 (7 Geo. IV, c. 64 superseded by 11 & 12 Viet., 
c. 42, s. 23). 

4. The case of the Five Knights, Sir Thomas Darnell and others, 3 .State Trials, 
pp. 1-235 ; Petition of Right (1628) 3 Char. I, c. 1; (1629) Six members' case, 3 St. Tr. 
(Howell), pp. 233-294. 

5. 31 Chiir. II, c. 2; while the Act was concerned with cases where persons Were 
confined on charges of crimes, the Habeas Corpus Act of 1816 applied to other cases 
of confinement also. 

6. (1689) 1 Wm. & Mary St. 2, c. 2. 

7. Johnstone v. Pedlar, (1912) 2 A.C. 262 at p. 271. 
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State. This was negatived in the well-known cases ^ arising out of the general 
warrants *• ».e., warrants without the details as to name, offence etc. required by law, 
issued by Lord Halifax, a minister of George III, and resulting in the arrest and oon6ne- 
ment of Wilkes and his associates on a charge of publishing a seditious libel on the King. 
Lords Mansfield, Camden and other judges who too^ part in these cases released the 
prisoners on an application for kahtas carpus, and awarded heavy damages against Lord 
Halifax and his subordinates who were concerned in the imprisonment. They held that 
general warrants were illegal and that a Minister of State had no prerogative power 
to arrest or confine persons for political reasons. Since then there have been many 
instances where the liberty of the subject has been asserted against official authorities 
in England, India and the Colonies.® This principle of the common law is what 
Dicey* called tlie “rule of law” or the “supremacy of law," and is characteristic of 
the English constitution. It involves the absence of any discretionary power in the 
executive to impose restraint on the liberty of the subject except in due course of law, 

i.e., under some legal warrant or authority. It is applicable also to India but with an 
important difference in the actual result. In India there are enactments still in force like 
the Bengal Regulation III of 1818’ which empowers the Governor-General-in-Council to 
confine or deport persons for reasons of political necessity. But in England, legislation 
conferring on government such discretionary powers of imprisonment by statute is un- 
known, and would not be tolerated during normal times of peace. Emergency legislation 
in -war-time is an exception, as we shall see presently. 

25. Prerogative of the Houses of Parliament. — Though Parliament success- 
fully resisted the prerogative of the King and his executive, it claimed a prerogative or 

1. Leach -y. Money, (1765) 3 Burr. 1693, 1743; 19 St. Tr. lOOl (£ 400 damages fof 
false imprisonmenj^; IVUkes v.. Halifax, (1763) 19 St. Tr. 1406-lS (action for damages 
tried by Wilmot, C. J. and £ 4,000 awarded to Wilkes against Lord Halifax, Secretary 
of State) ; Htickle v- Money, (1763) 3 Wils. 205 (printer’s devils awarded £ 300 against 
the officer who executed the warrant) ; Wilkes v. Wood, (1763) 19 St- Tr. 1153 and 
Entick V. Carrigton, 19 St. Tr. 1030, where actions of trespass for wrongful entry and 
seizure of papers ; £ 1,000 in the former and £ 300 in the latter were awarded ; Beard- 
more V. Carriaglott, (1764) 2 Wils. 244 ; altogether there were 15 verdicts. 

2. For their contents, see Dicey, Law- of the Constitution, pp. 218-9. 

3. Mostyn v. Fabrigat, (1774) 1 Cowp. 161; 1 Sm. L. C. 591 (Lord Mansfield 

awarded £ 3,000 against the Governor of Minorca for imprisoning and bani-hing a 
British subject); Somerset's Case, (1771) 20 St. Tr. 82; Wolfe Tone's Case, (1791) 27 St. 
Tr. 614 ; Sutton v. Johnstone, (1786) 1 T. R. 493 ; Dasokins v. Lord Kokeby, (1866) 4 
F. & F. 806 ; In re Allen, (1859) 30 L. J. (Q.B.) 38 ; Eshugbayi v. Government oj Nigeria, 
(1931) A.C. 662; for cases under the Extradition Acts, see /»» re Bellencontie, (1891) 3 Q.B. 
122 ; In re Coppin, (1866) L.R. 2 Ch. 47 ; R. v. Wilson, (1877) 3 Q.B.D. 42 ; C. P. Matthen 
V. District Magistrate of Trivandrum, I. L. R. (1939) Mad. 744: 1939 P. C. 213; Altar 
Caufmanv. Government of Bombay, I L.R 18 Bom. 636;/»» re Rudolph Stallman, 

(1911) I.L.R. 39 C.il. 164 ; 15 C.W.N. 'l053 ; Jaipal v. E., (1921) 65 I.C. 517 (Pat.) ; In re 
Govindan Nair, (1929) I.L.R. 45 Mad. 922 : 43 M. L. J. 396 ; Kossekechatko v. A.-G. for 
Trinidad, (1932) A.C. 78; for the use of the writ of habeas corpus \n non-political cases 
see R. V. Nash, (1883) 10 Q. B. D. 454; In re Agar Ellis, '(1883) 24 Ch. D. 317 (for 
recovery of children by parents or other guardians). 

4. I. aw of the Constitution, pp. 183-4, 204. 

5. It was extended to other provinces; see Regulation II of 1819 (Madras) ; XXV 
of 1827 (Bombay); for more recent legislation of a similar kind, see Criminal Law 
Amendment Act XIV of 1908 ; XI of 1919 (Anarchical and Revolutionary Crimes Act) now 
repealed; as to the validity of Reg. Ill of 1818, see In re Amir Khan, (1870) 6 B. L. R. 
398. See also Praful Chandra Mitra v. Commandant Hilfi Detention Camp, (1933) I.L.R. 
61 Cal. 197 : 38 C.W.N. 299. 
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privilege for itself to imprison persons for contempt of its own authority and denied the 
power of courts of law to question or examine the legality of the imprisonmeut on an 
application of habeas corfus or otherwise. It was cq jealous of this privilege that it 
regarded the conduct of a person applying for relief against it to a court of law as a 
contempt of its authority. At various times the Houses of Parliament and the judges 
have fought pitched battles over this question with varying results-^ The privilege of 
Pailianicnt to imprison for contempt is well-established, but whether a court can inquire 
into the existence and extent of the privilege in any case where it is pleaded, is not clear 
on the authorities®. Ko such privilege attaches to the Colonial ® or Indian legislatures 
unless it is expressly conferred by statute 

25 (a). Powers of Mprisonment under Emergency legislation : — 
During the last and the present world war the Government in power in 
England has obtained under the Defence of the Realm Acts powers of 
interfering with individual rights of liberty and property in derogation of 
the normal rule of the common law as stated above. Similar powers have 
been conferred . on the executive in India by the Defence of India Acts. 
These Acts do not directly enact the powers intended to be conferred on 
Government but after declaring general policy leave it to Government 
itself to make Knles defining those powers. These Rules, especially those 
made in the present war, form a big code regulating the conduct of the 
oitiaen in war-time. In England Regulation 18-B of the befence (General) 
Regulations, 1939, enables the Home Secretary to pass an order'of detention 
of a person if he has reasonable cause to believe the latteu*,'' to be of hostile 
origin or of assooiatious or to have been recently concerned in acts 
prejudicial to the public safety or the defence of the realm or in the 
preparation or instigation of such acts and that by reason thereof it is 
necessary to exercise a control over him.” Tho effect of this Regulation 
and the corresponding Rule in India is to make important modifioations in 
the law of fais-a imprisonment, first, by enlarging the defence of public 
authority and second, by altering the mode of proving it. In Livs7'S7dge r. 
Si/’ John AmlersonJ the House of Lords held that in an action for false 
imprisonment by a person detained uiider the Regulation, the Home 
Secretary could not be called upon to give particulars of the grounds for 
detention and that the e.xereise of his disoretinnavy power cannot be 
challenged in a court of law on the ground that there was iictnaliy no 
reasonalile cause. The usual rule of interpretation of the phrase ‘reasonable 

1. 5i;s Thon-as, C.ises on Const! tuiioual Law, p. 34', Ashby v. {17031 2 Ld. 

Raym. 938 ; A‘. v Elliot, 3 St. Tr. 394 ; Stockdale v. Uansa'd, (1839) 9 A. & E. 1 ; Sheriff 
of Middlesex’ s Case cl840) 11 A. & E. 2/3. 

2. Case of L-^rd Shaftesbttrv, (1677) 1 Mod. 1+4 ; Bu/dett v. Abbott, (ISll) 14 Ea^il 1; 
Howard v, Gossett, (1845) 10 Q.B. 359, 411 ; E. v. Graham — Campbell, (193C) 1 K.B. 594. 

3. Doyle v. Falconer, (1866) L. K. 1 P.C. 328; ICaley v. Corsott, (l?42> 2 Moo. P C. 63; 
Fenton v. Hampton, (1858) 11 Moo. P.C. 347 : Barton v. Taylor, (1^6) 11 .6.C. 197. 

4. Speaker of Legislative Assembly ej Victoria v. Class, (1871) L.R. 3 P.C. 660. • 

5. (1942) A.C. 206. also Greene y. Home Secrttar y,(\9hi') K.C.2SH, 
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oanse ’ is different. For instance, a police officer has the power to arrest a 
person on reasonable suspicion of felony. In an action for falsa imprison- 
ment the police officer has to prove reasonable grounds objectively and not 
merely his belief in them. The objective test is applied in the law of 
negligence for finding out whether reasonable care has been taken. i The 
same is the case also when these phrases are used in statutes.^ But the 
House of Lords, by a majority, ruled that the position here was different 
because the language and other circumstances of the statute in question 
and the reasons of expediency and policy that lie behind it appeared to 
require that the grounds for the Home Secretary’s belief should not be 
examined in a court of law. If, however, it could be shown tha^ the 
Home Secretary had really no such belief, his order would be illegal.® 
But the onus of doing so is not on him, but on the person who challenges 
his order. He is not bound to state his reasons in the order of detention 
or in court when he is sued in an action for false imprisonment. The mere 
production of -an order which is genuine and regular on its face * is a 
sufficient answer to an action for false imprisonment or an application for 
Habeas Corpus. On the other hand the usual rule in this action or applica- 
tion is that the party causing the imprisonment should prove the justifica- 
tion for it. A similar position has been reached in India. Under Section 2^) 
of the Defence of India Act, 1939, the Central Government is given 
power to make rules to empower any authority to make an ordei* for the 
apprehension and detention of any person reasonably suspected of being of 
hostile origin or of having acted, acting or being about to act prejudicially 
to public safety or interest or the defence of British India. Rule 26 made 
under this Section however was wider in its terms and enabled the Central 
or Provincial Government to make an order of detention of any person if 
it is satisfied that it is necessary to do so with a view to prevent him from 
acting prejudicially to the defence of British India, the public safety &c. 
In Keshav Talpade v. Emperor ® the Federal Court held that Rule 26 was 
ultra vires as it was wider than the rule-making power in Section 2 
would warrant. As regards the phrase ‘reasonably suspected’ the Court 
was inclined to place a different interpretation on it from that put on 
Regulation 18-B in Liversidge's case and to hold that there must be 
suspicions which are reasonable in fact and not merely suspicions which 
some authority not specified by the Act or Rule or left to be selected by 

1. Below Chap. XIV, para 3. 

2. For instances, see (1942) A.C. at pp. 229-233, per Lord Atkin. 

3. R. s. Sibnath Bantrjee, (1943 ) 2 M.L. J • 468. 

4. Bttdd V. Anderson, (1943) 1 K.B. 642. The plaintifi had however been released 
earlier in an application for Habeas Corpus and the order of detention was tl. en 
considered irregular ; In re Btidd, (1941) 191 L.T. (Jour.) 289. 

6. (1943) 2 M.L.J. 90. 

8 
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the executive might regard as reasonable. The reason for this opinion was 
that while in England an absolute discretion was entrusted to a person of 
the position and responsibilities of the Home Secretary the rules in India 
allow it to be conferred on any subordinate official. ^ The Federal 
Court, however, resied its decision on the ground that the Rule was 
wider than S. 2 of the Act in so far as it allowed detention with a view to 
prevent prejudicial conduct and without any grounds, reasonable or 
otherwise, for suspicion of such conduct. In consequence of this decision 
S. 2 (2) was ameuded by an Ordinance ^ of the Governor-General so as 
to comprehend the wider terms of the Rule as it stood. The result is that 
in Iiylia as in England executive discretion to imprison is absolute and not 
subject to control by courts of law. It is obvious, however, from this 
discussion that the Rule in India is wider in its scope and likely to 
operate more unfavourably against individual liberty tiuin in England, 
It may be noted that the Defence of India Act provides also that no suit, 
prosecution or other legal procesiling shall lie against any person for 
anything done in good faith in pnrsnance of the Act or Rules made there- 
under.* This Immunity is not of course available if the Act or Rule is 
ultra vires and does not confer the power sought to be exercised. The 
legislative practice of allowing the executive to make laws for itself and 
arming it with large discretionary powers beyond judicial review or control 
has been criticised by competent authorities^ as introducing a new 
despotism in the place of the old one which successive generations in 
England fought hard to overthrow. But the practice is according to 
influential opinion in England justified by new or extraordinary conditions 
and needs. The enlrustment of these powers to the executive during a 
world war of the magnitude of the last or the present one is defended on 
grounds of national interest and safety. “ However precious the personal 
liberty of the subject may be, there is something for which it may be, to 
some extent, sacrificed by legal enactment, namely national success in 
the war or escape from national plunder or enslavement.’’® The 
statutory powers also differ from the prerogative powers claimed by the 
Kings and their Ministers two centuries ago because the former are 
obtained under the law and with the sanction of Parliament while the 
latter were claimed as part of the Royal Prerogative and above the law.® 

1. Defence of Indi-i Act, 1939, S. 2 (3). 

2. No XIV of 19+3. As to validity of this Ordinance, see R. v, Sibnatk Banerjse, 

(1943) 2 M.L.J. 468. 3. .S. 17 11). See .al.so S. 16. 

4. See the Vigorous dissenting judgments of Lord Shaw in R. v. f/iilliiinv, (1917) 
A.C. 260 and Lord Atkin in L’versidge v. Sir John Anderson, (1942) A.C. 206 ; also “ the 
New Desr otism,” by T.ord Hewart C. J. ; J. H. Morgan, Introduction to Robinson, Public 
Autl'.oritios. 

5. R. V. Holliday, (1917) A.C. at p. 271, per Lord Atkinsou and cited by Lord Wright 
in Livtrsidgt v. Sir John. Anderson, (1942) A C. at p. 253.. 

6. (1942) A.C. at p. 260, per Lord Wright. 
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26. Remedies for injuries to the person.— 

(i) An action for damages is the ordinary civil remedy. 

(«) In cases of false imprisonment an application for a writ of habeas 
cor23US is an extraordinary but an appropriate remedy for ending the impri- 
sonment. In England tho application is made in the court of the King’s 
Bench ai d in India before tho High Courts.^ It is available not merely 
against public authorities but in an;.' other case of unlawful detention or 
custody, e.g., a dispute between I'elations about the custody of a child or 
minor.® Applications against public authorities, especially during the last 
and present war, have served as occasions for judicial examination of politi- 
tical and constitutional i.ssues of great interest and importance.® Besides 
civil remedies, a criminal prosecution may be launched where the injury 
amounts also to a crime, e.g., assault, batiery, false imprisonment. A 
person may prosecute his civil and criminal remedies concurrently or 
successively, and one is no bar to the other. In England this is subject to 
two qualifications. First, where the crime is a felony, (e.g., rape, maim) 
and not merely the lesser offence of misdemeanour, . (e.gr., assault), the 
injured person should in the public interests prosecute the offender before 
suing him for damages. If he brings a suit before instituting a prosecu- 
tion, the suit will be stayed till he lakes steps for prosecuting the offender. 
Formerly there was said to be a merger of trespass in the felony, so as to 
take away the right of action altogether.® The rule of merger came from 
a time when a conviction of the felon involved his death and the forfeiture 
of all his property to the Crown, and an action for damages would therefore 
have been futile.* But it became obsolete long ago and was transformed 
into a rule of temporary suspension of the remedy on grounds of public 
policy. Secondly, in England it is euacied by statute’'' that a summary 
crimiual proceeding for assault, or battery', which results in a conviction 
or acquittal is a bar tt. any subsequent civil suit for the same injury. In 
India neither of these qualifications exists ; and the civil and criminal 

1. S. 491, Crl. Prccedure Code; see also S. 100, Crl. Procedure Code for 
discovery of persons w rongfully confined. The connnion law writ is not available in cases 
falling under S, 491 ; Mnlhen v. Dt. Magittraie, Triyandnun I.L.R. tl939) Mad. 744 P.C.: 
1939 P.C. 213. 

2. In re Agar Ellis, (1883) 24 Ch. D. 317. 

3. E.g. E. V. Halliday, (1917) A.C. 200 ; Greene v. Home Secretary, (L942) A.C. 284; 
Keshttv 7a/^i?(/e V. ^ , (1943) 2 M.L.J. 90 ; /f. v. Sibnaih Banerjet, (1943) 2 M.L.J. 368; 
R. V. Btnoari Lall Saima, (19431 2 M.L.J. 207 (Special Criminal Courts’ Ordinance, H of 
1942, held ultra vires). For o'-lier cases, see notes lo paras. 23 and 24 above. An order 
on the application is not res judicata in an action for d.ainages ; Sudd v. Anderson, 
(1943) 1 K.B. 642. 

4. Smith V. Selwyn, (1914) 3 K.B. 93. Below Chap. XIX, para. 48. 

5. Higgins v. Butcher, (1609) Vtlv. 89. See Rose v. Ford, (1937) 3 A.E.R. 359, 362. 

6. Holdswortli, Vol. Ill, p. 331; forfeiture was abolished by statute only in 1870 j 
33 & 34 Viet., c. 23, s. 1. See Winfield, Law ofTort, p. 169. 

7. 24 & 25 Viet, c. 100, s. 45. 
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remedies are concurrent. A conviction or acquittal in a criminal court is no 
bar to a civil suit.i and is not evidence of guilt or innocence in the latter,* 

27. Damages for bodily harm. — In cases of bodily harm, the 
damages represent (a) a solatium or satisfaction for the pain, inQrmity, and 
attendant circumstances like mental pain, disgrace and indignity, (&) compen- 
sation for pecuniary loss, e,g., medical expenses, loss of business, salary or 
earning capacity. Under the former head the damages may be exemplary 
in cases where the defendant’s conduct has been wanton or reckless or 
calculated to iusuil or disgrace the plaintilf.* On the other hand the pro- 
vocation given by the plaintiff or his own negligence may be a mitigating 
circtunst-mce.* Under the latter head items like medical expenses or 
temporary loss of earnings are easy to value but it is move difficult to 
estimate the prospective loss due to permanent impairment. The standard 
is not a perfect but only a fair and reasonable compensation in the circusn- 
stances of the case.® The amount would depend on the age of the person 
injured, hia position in life, earning capacity, expectation of life, 'cnaneeB 
of rise or fall in income, etc. The average expectation of life may be 
proved by a reference to annuity and insurance tables, but would also 
depend upon other circumstances like the plaintiff’s state of health, 
possibility of accidents, eto.'f The possession of wealth or private means is 
not a ground for reducing damages as that would in effect make the plaintiff 
pay the defendant money from his own pocket nor the fact that the 
plaintiff obtained a policy of accident insurance as it would mean that the 
wrongdoer would receive the benefit of an insurance without paying any of 
the premia.® Similarly pecuniary or other help obtained by the plaintiff 
from others may not be a ground for reducing damages. 


1. Akulcltandra v. Akulehandra, (1902) 6 C..W.N. 915. 

2. Hollington v. Hewtharn ^e. Co. Ltd., (1943) 2 A.E.R. 33 C.A. j Shumtoo Ckimdtr 
V. Modhoo, (1863) 10 W. R. 56 ; Ali Buksh v. Shaik Sumeerooddetn-, (1869) 12 W. R. 477j 
Chakka Jagga Rao, In le, (1935) 68 M.L J. 660: 1935 Mad. 563. 

3. Livingstone v. Raviyards Coal Co., (1880) L.R. 5 A.C. 25 Tit p. 39; as to joint- 
irrongdoets siome of whom are innocent and others malicious, see Clark v. Neiasam, 
(1847) 1 Ex. 131. As to difficulty of assessing damages for bodily pain, see per Lord 
Halsbury in The Mediana, (1900) A C. 113,116. 

4. Praser v. Berkley, (1336) 7 C. & P. 62L 

5. John Wyllie v. Secretary oj State for India, (1928) 111 I.C. 549 (Lah.) ; Rs. 2,668 
awarded for fracture of a leg of a boy injured by the fall of a gate in a public garden; but 
the cost of a trip to Europe to consult a specialist was held too remote a damage. See 
also Allen v. iVaters ^ Co., (1935) 1 K. B. 200 (doctor's fee recoverable, though not 
actually paid to the doctor or even if his claim is barred.) As to loss due to inability to 
perform a special contract, see Greer, L.J., In The Arpad, (1934) P. 189 at p. 221. 

6. Armsworth v. 5. B. Ky., (1847) 11 Jur. per Parke, B. 

7. Rowley v. L. J- PI. W. Ry. Co., (1873) L.R. 8 Ex. 221 ; Johnston y. G. JV. Ry. Co., 
(1904) 2 K.B. 250. 

8. Phillips y .L. S. W. Ry. Co., (1879) 4 Q.B.D. 406 : 5 Q.B.D. 78 ; 5 C.P.D. 287. 

9. Bradhurn v. C. if. Ry. Co., (1874) L.R. 10 Ex. 1, 
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Where a maid at a hotel was injured by the defendant’s negligence she 
was held entitled to recover the wages and also the value of board and 
lodging which she was entitled to get from the hotel, though as a matter 
of fact she stayed with her father during the period in question. ^ Where 
a wrongdoer causes damage, all the damage which naturally hows from the 
wrongdoing is to be recompensed to the plaintiff. If the father out of 
charity or paternal feeling provided his daughter with board and lodging 
she was not to lose the value of a benefit which she would have got under the 
contract with her employers. While it is necessary to allege the heads 
of special damage falling under the second head mentioned above, it is not 
necessary to do so in respect of matters of aggravation under the first.^ 
The damages, present and prospective, must be assessed once and for all at 
the time of the trial and not left to a future claim. ^ 

28. Damages for loss of expectation of life.— In recent years the 
English courts have recognised loss of expectation of life as a. distinct head 
of damages besides physical pain and suffering and pecuniary loss resulting 
from bodily harm. Iii Flint v, Lovell,*^ the plaintiff was an old man of 
70 years, wealthy and in good health and vigour for one of his age. By 
reason of the defendant’s negligence in driving her car and colliding with 
the plaintiff’s, he sustained serious injuries the result of which was, 
according to the medical evidence, that he was expected to live under 
a year while otherwise he could have lived a happy and enjoyable 
life for another ten years. The judge trying the case without a jury 
considered his shortened expectation of life and awarded £ 4,000. The 
Court of Appeal sustained this verdict though it was admitted to be on the 
generous side and held that the above element was rightly taken into 
account in assessing damages. It was also held that a claim for damages 
for shortened life or a prospect of an early death was not precluded by the 
rule in Baker v. Ballon^ that the death of a human being cannot be a 
cause of action. The claim is in the one case for the shortened life of a 
living person, and in the other for the loss sustained by one person on 
account of another’s death. » In Rose v. Ford,"' the House of Lords 
approved of this decision and held further that the right to recover damages 
on this head did not depend on the person injured realising his loss and 
suffering in mind on that account. Therefore, it was held that the right 
would pass under the Law Reform (Miscellaneous Provisions) Act, 19348 

1. Liffen v. (1940) 1 K.B. 556, per Slesser, L.J. 

2. Jansa Tansa v. Banoo, 1936 Nag. 70. See also Abdul Ghajftr Khan v. Gokut 
Prasad, I.L.R. (1936) Nag. 1 : 1936 Nag. 231. 

3. Raghubir Singh v. Secretary of Slate, I.L.R. (1938) All. 658: i938 All. 445. 

4. (1935) 1 K. B. 354. 5. (1908) 1 Camp. 493. 

6. Rose v. Ford, (1937) A.C. 826 at p. 834. 

7. (1937) A.C. 826 (f 1,000 awarded under this head). 

8. Below paia. 40 and Chap. XIX, para. 39. 
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to the heirs of a girl aged 23, who was injnred in a motor car collision due 
to the defendant’s negligence, and died within 4 days during which she was 
unconscious. The principle was stated to be that by shortening a person’s life 
he is necessarily deprived of something of valne.^ “ A man has a legal right 
in Ins own life.’"' “ He has a legal interest entitling him to complain if the 
incegiiiy of his life is impaired by tortious acta, not only in regard to pain, 
suffering and disability, but also in regard to the continuance of life for its 
normal expectancy. His normal expectancy of life is a thing of temporal 
value, so that its impairment is something for which damages should be 
given.”® Though the above doctrine might have been implicit in the awards 
of damages for personal injuries in England, * there is no doubt that its 
clear enunciation in this form was new or novel and likely to lead to special 
emphasis on this head of da'nages and to larger verdicts in this class of 
cases. The decision in 2iose v. Fofd like the decisions in nervous shock 
cases * may be ascribed to the desire to afford adequate compensation in 
view of the increasing number of road accidents and to enlarge the 
responsibility for negligence in such oases, though such responsibility 
would ultimately be passed on to insurance companies. The decision in 
Rose V. Ford has, however, involved the English courts in great difficulty 
in arriving at any satisfactory principle of assessment of damages for so 
^gue and speculative a conception as expectation of life and happiness. 
The decision led to many claims, especially on behalf of deceased persons 
and it is said that the verdicts tended to become excessive and show wide 
variation in different cases. In Benham v. Gambling ® the House of 
Lords had occasion to consider the matter again and took the opportunity 
to check this tendency and afford guidance on the question of assessment 
of damages. In an aciion by the father of a child aged 2^ years who 
was killed by the negligence of the defendant in a motor accident the 
lower courts awarded £ 1,200 as damages. The child was a normally 
healthy child living in a country village and favourably circumstanced. 
The House of Lords reduced the damages to £ 200, Lord Simon, L. C., 
delivering the judgment on behalf of the House— a judgment which, if 
one may say with respect, is very pleasing reading — laid down the 
following rules (ns) IJamages on this head should represent loss not of 
the prospect of the length of life but of the measure of prospective 
happiness. (&) The test of happiness is not subjective or what the 
deceased thought of his chances of happiness but an objective estimate 
of what those chances would be. (c) No regard must be had to financial 

1. Per Lord Kutscll at p. 839. 

2. Per Lord Wright at p. £47, adopting a passage of Baron Parke in a difiereiil 
context. 

3. Per l.ord VS'iight at p. 848. 4. Per Lord Vi'right in (1937) A.C. 826 at p. 849. 

5. ffambrook v. Stokei ; Owens v. Liver j,ool Cetforatien ; abo\e para. 6. 

6. (1941) A.C. 157 reversing (1940) 1 All. E.R. 275. 
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losses and gains nor should social position and worldly possessions increase 
the damages, (d) The damages for the loss of life of a child of tender 
years with uncertain prospects of life and happiness would be smaller than 
those in the case of an adult with settled prospects, (e) In assessing 
damages very moderate figures should be chosen. These rules would 
perhaps have the effect of reducing future awards but it is doubtful if they 
really minimise the ditlionity of assessing damages and making the 
assess nent other than arbitrary or empirical. Apart from inherent 
difficulties, the direction to regard happiness in the abstract and apart from 
wealth or status may not be easy to follow or carry out. It is interesting to 
observe that in the guise of giving guidance on the question* of 
assessment of compensation — a question not touched in iJoss v. Sbrd — 
the House of Lords has in ISmliam v. Gumhling really varied the basic 
principle of the earlier case. The loss of expectation of life as such and 
the loss of expectuLion of happiness are two different ideas and must result 
in different values. Therefore many of the awards ^ made on the 
strength of the doctrine propounded in Rose v. Ford would not be 
acceptable now. The eases on the suhiect beginning with Flint v. Lovell 
afford an interesting illustration of judicial legislation, far more quick and 
responsive to actual needs than has been usual or customary. It has beer* 
suggested® that a short enactment allowing courts to give compensation 
to parents for the death of their children or to near relatives of the 
deceased would meet the situation, as such relatives can under the present 
law claim compensation only for loss of service or of benefit or in the right 
of the deceased. English courts have set out by indirect methods to 
achieve what such legialation can do directly. In India the problem has 
not so far arisen as no litigant has apparently yet thought of such a thing 
as the value of life or happiness. 

29. Some instances of awards of damages for bodily harm. — 
The following are some instances of awards of damages in England and 
in India. It is not surprising that the standards prevailing in this regard 
in a wealthy country like England should differ from those in India. It 
was often thought that western juries ® were prone to give large verdicts 
out of sympathy, but some of the recent cases show that judges can give 
quite generous verdicts.* 

1. E.g, Roach V. Yates ( l93S) 1 K.B. 2o6 C.A., (plaintifF who beciime by reason of 
injuries a hopeless lunatic requiring two people to nurse him got £ 4,000 damages for this 
and other items of damage) ; for cause of death, see below para. 40. 

3. 57 L.Q.R. 460. See also 58 L.Q.R. 53. 

3. For instances of large verdicts in the U. S. A., see .Sedgwick, Damages , 
Vol. IV, p. 1345. 

4. See Owen v. Sykes, (1036) 1 K. B. at pp. 198, 199, per Greer, L. J. 
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Phillipt Y. L. ^ S. W. Ry. Co.’'- A physician ■wbose disablement was expected 
to last for about 3 years was given £ 16,000, i.t., £ 15,000 for 3 years on the basis 
that his average annual income before the injury was £ 5,000, and £ 1,000 for the 
pain and suffering. 

Owen V. Sykes? A doctor in general practice, who was thirty-nine years of 
age and an athlete sustained in a motor accident permanent injuries which necessitated 
his employing an assistant, and also prevented him following his athletic career. The 
trial Judge awarded £ 10,000 which was upheld by the Court of Appeal. 

ffeaps V. Perrite, Ltd? A workman lost both his hands. Verdict for f 10,000 
by the trial Judge upheld by th* Court of Appeal. Greer, L. J. observed that they 
had to consider the plaintiff’s suffering throughout life, the constant necessity for 
assistance, the fact that enjoyment of life would have gone. “ He cannot ride a 
bicycle or kick a football or even if he can, he cannot catch one. ” 

Sarakjt v. Jamshedji IVadia? The Bombay High Court awarded a young man 
earning Rs. 450 a month as a broker Rs. 20,000 for loss of income and Rs. 10,000 for the 
pain and suffering due to injuries in a motor accident leading to prolonged disablement. 

Vsnayaka Mtidaliar v. Parikasataihy? The Madias High Court awarded 
Rs. 6,000 to a boy, 16 years of age and in a humble, station in life, against the trustee of 
a temple whose door fell on the plaintiff and crippled him for life. 

Gardit Singh v. Fahir Chand * In a Lahore case the High Court upheld an 
award of abont Rs. 15,000 to a person who lost his eyes as a tesnlt of a wanton assault 
by the defendants and thereby suffered great pain and was deprived permanently of 
the enjoyment of life. 

30. Damages for other personal injuries.— In cases of assault, 
battery and false imprisonment the damages are ‘at large’ and represent a 
solatium for the mental pain, distress, indignity, loss of liberty,’’ etc. 

Where these elements are present, the damages would be substantial or 

even exemplary. Where the invasion of right is only trivial or was 
provoked or deserved, the damages would be nominal or even contemp- 
tuous. Where the injury Is accompanied by bodily harm compensation for 
such harm would also be awarded. In cases of false imprisonment the 
damages would be larger than in those of mere assault and would bo heavy 

1. (18?9) 4 Q. B. D. 406 ; 5 Q. B. D. 78, 

2. - (1936) 1 K. B 192. 3. (1937) 2 A. E, R. 60. 

4. (1913) 1. L. R. 38 Bom. 552 ; 15 Bom. L. R. 959 (besides Rs. 6,000 for 
expenses of treatment). 

5. (1918) 7 L. W. 415 : 45 I. C. 556. 6. A. I. R. 1933 Lab. 761. 

7. Cases of battery: Hnrst v. Pietwre ThtalreSi Ltd., (1915) 1 K. B. 1 (£ ISO for 
being forcibly ejected from a theatre); Misramji v. Jivanram, (1881) A. W N. 131 
(Rs. 1,500 for beating with a shoe ; the defendant having been convicted in a criminal 
court was a mitigating factor) ; costs of criminal prosecution can be recoverd, Gangadhar 
V. Bkauji, (1926) 95 1. C. 35 (Nag.) ; contra, Lahori v. Ramaehand, (1931) 134 I. C. 
207 (Lah.) Cases of assault; Ramjoy v. Russell, (1864) W. R. 370 (Rs. 300 for assaulting a 
man of good position) ; Joypal Roy v. Mukoond Roy, (1872) 17 W. R. 280 (Rs. 200) ; 
Narayan v. Lalman, (1930) 134 I. C. 928 (Pat.) ; Damodhar v. Vishvianaih 1933 Nag. 
29 (Rs. 100). 
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■where the defendant’s act is wanton or wilful or had the appearance of 
official high-handedness.! In the well-known cases of the general 
warrants,® Wilkes, not a man in any great station of life, got £ 1,000 
against the Secretary of State. .It is said that the award was so little to the 
satisfaction of bis friends and the populace that the jurymen were obliged 
to withdraw privately for fear of being insulted.® The printer’s devils 
got £ .^00 apiece for detention for six hours although it appeared that they 
were civilly treated and well fed during that period. Where a person is 
unlawfully imprisoned on a criminal charge, damages would be assessed as 
in an action for malicious prosecution. The plaintiff’s guilt or conduct 
open to reasonable suspicion of it, his bad character, or previous convictions 
would be mitigating circumstances* ; the defendant’s persistence* in a 
false charge and his malice would be aggravating circumstances. Damages 
may also be awarded for compensating the person assaulted or imprisoned 
for any pecuniary loss resulting from the wrong, e.g., loss^of salary daring' 
the imprisonment, expenses of regaining freedom, loss of reputation 
or bnsiness. 

31, Death. — Under the common law of England no civil action lies 
against a person for causing the death of another, though it lies for causing 
smaller injuries to the person. This anomaly has now been largely' removed 
by legislation. It was an accident of legal history and dne to the operation 
of two doctrines of the common law which are themselves accidental 
and an inheritance from the early history of the law. These two doctrines 

. may be considered. 

32. Actio personalis moritnr cum persona. — This maxim which 
means, ‘a personal action dies with the person,’ is ,a general rale 
applicable to torts and prevents representatives of the deceased from suing 
in his right for the suffering and pecuniary loss caused to him during his 
lifetime by reason of (be injury of which he ultimately died. The 
maxim was originally introduced to prevent actions of penal character 
like trespass and its offshoots being brought after the death of the wrongdoer 
against his representatives.® Later on, the general language of the maxim 

1. Above, para. note 12 ; in f/'ame/t v. Bond, (1924) 2 K. B. 517, the jury 
awarded £ 20,000 bnt the verdict wae set aside in appeal ; Leith y. Pope, (1779) 2 \V. Bl. 
1327 ( £ 10,000 for arrest on false charge of felony) ; see KasUiribai y. G. I. P. Ry. Co., 
(1922) 79 (. C. 245 (Rs, 1,200 awarded to the plaintiff, a lady ■who wa.s prevented by 
the P.y. Co. for a few hours from going out, on a charge of travelling in a I Class 
compartment ■with a II Class ticket) ; Court Prosod y. Chartered Bank, (1925) I. L. R. 
52 Cal. 615 (Rs. 1,500 for arrest by, police-officer under instructions of defendants). 

2. Above, para. 24, note 13. 

3. Thomas & Bellot, Ceadinp cases in Constitutional Law, p, 125. 

4. Under the Justices' Protection Act, 1848, when a Justice was sued for excess of 
jurisdiction, nominal damages of not more than 2 pence were prescribed. 

6. Holdsworth, Vol. HI, p. 576. 

9 
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seems to have been applied — rather misapplied — to cases of death of the 
injnred person, though to such cases the reason of the rule had no applica- 
tion. ^ In this extended form it prevailed in the modei’n law and it was 
only in 1934 that it was abolished by statute in England.® “ The worst of 
these maxims is that they are so difficult to get rid of.”® This rule does 
not apply to an action for a breach of contract. When a passenger was 
injured by the negligence of a railway company and died of the injuries 
sometime afterwards, it was held that his executrix could recover as 
damages for breach of contract the loss caused to his personal estate during 
his lifetime by way of medical expenses and his liability to attend to 
business.* 

• 

33. The rule in Baker v. Bolton.— Another rule of the common 
law prevents the i epreaentativea of the deceased from suing in their own 
right for loss resulting to them from his death, viz., the rule propounded by 
Lord Ellenborough in Baker v. Bolton,^ that the death of a human being 
cannot be a cause of action. In that case the plaintiff sued the defendants, 
proprietors of a stage coach, for causing the loss of the society of his wife 
who was injured by the negligence of the defendants while she was 
travelling in their coach, and died of the injuries a month after. It was 
held that the plaintiff could recover for the loss of her society during 
thal month but not after her death. In O$horn v. Qillett * the plaintiff 
could not recover for the loss of society of his daughter who 
was run over and killed outright on the scene of the accident by the 
defendant’s negligence. In another case ^ a claim on similar facts for 
loss due to funeral expenses failed. In the case of the S. S. Amerika * the 
rule obtained the sanction of the House of Lords, The Admiralty 
Commissioners sued the defendants, the owners of the S. S. Amerika, to 
recover the loss due to their having had to pay allowances and pensions to 
the relatives of the crew of one of His Majesty’s submarines, the crew 
having been drowned when the defendants’ ship negligently ran into and 


1. Admiralty Commissioners v. S. S. Amerika, (1917) A. C. 38 at pp. 43, 44 ; 
Benham v. Gamiling, (1941) A. C. at p, 160; “obscure in origin and inaccurate in 
expression”. 

2. Law Reform (Miscellaneous Provisions) Act, 1934. As to India, see the Indian 
Succession Act (XXXIX of 1925), s. 343; below, Chap. XIX. 

3. Lord Wright, S3 L. Q. R. 160. 

4. Bradshaw v. L. N. Y. Ry. Co., (1875) L. R. 10 C. P. 189 ; see also The 
Greta Holme, (1897) A. C. 596 at p. 601; but otherwise if it is a pure tort; Pulling v. 
G. E. Ry. Co., (1882) 9 Q. B. D. 110. 

. 5. (1808) 1 Camp. 493. The rule has not been followed in Scotland, e. g., 
Glasgow Corporation r. Taylor, (1922) 1 A. C 44. 

6. (1873) L^Ji^ 88. 

7. ClarJ^^^^^^eral Omnibus Co., (1906) 2 K. B. 648. 


8. (1917) A. C. 38. 
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sank tke submarine. It was held that the plaintiffs could not recoTor.^ 
Lords I’urker and Sumner traced the rule to the early history of trespass in 
the thirteenth century.^ We have seen that the writ of trespass originally 
took the place of the appeal in wrongs other than felonies and gradually 
superseded it even in cases of felonies like robbery or larceny by the practice 
of the plaintiffs omitting a reference to the felony in the writ. But this 
could not be done where the plaintiff's cause of action itself disclosed a 
felony, viz,, causing the death of a person.^ Therefore the action of trespass 
was not available against a person who caused the. death of another ; the 
trespass was said to be ‘drowned’ or ‘merged’ in the felony. The same 
principle was applied to the action on the case in the nature of trespass for 
an indirect injury causing death. Thus the old doctrine of merger of tort 
in felony continued in the case of homicide but disappeared in the case-of 
other felonies. The rule of Balcer v. Bolton does not apply where the cause 
of action is a breach of contract, and the death of a person is alleged merely 
as a consequence of the breach, e.g., selling impure milk or food to the 
plaintiff resulting in the death of his wife.* In Hose v. Ford,^ Lord Atkin 
spoke of the rule as illogical and also showed that it had for a long time 
past no justification at all. “ I see no reason for extending the illogical 
doctrine of the Amerika case to any case where it does not clearly apply. 
As to the supposed foundation of the doctrine in the law relating to feloRy, 

1 will only say that, if the rule is really based on the relevant death being 
due to felony, it should long ago have been relegated to a museum, for 
deaths by negligence are often not felonious, and where they happen more 
than a year and a day after the wrongful act, cannot be." Though it is only 
a legal anachronism, the role still survives and is part of the law of England 
except in so far as it has been abrogated by statute. 

34. Statutory modification of the above two rules.— The result of 
the above two rules is that a person who caused the death of another cannot 
be sued in tort. His immunity was greater according as the injury was 
graver and killed the person outright. " It was cheaper to kill than to maim 
or cripple.” The unsatisfactory state of the law was brought into promi- 
nence when in the middle of the last century a number of railway accidents 

1. The claim failed also on the ground that the loss was a remote consequence as the 
payments were voluntary ; as to this cf. Bradford Corporatton v. ff'eister, (1920) 2 K. B. 
135 ; A.-G. V. Valle-Jones, (1930) 2 K. B. 209 ; below, Chap. XIV, para. 76. 

2. See Sir William Holdsnorth's criticism of their historical explanation, Vol, 111, 
p. 334 ; see also Flint Lovell, (1935) 1 K. B. 354, 363; per Slesser, L. J., Rost v. Fori, 
(1937) A. C. 826 at pp. 833, 841. 

3. At that time every homicide, intentional or negligent, was a 'felony'. It was only 
later that homicide by misadventure was a case for pardon and held finally not a crime ; 
Holdswortb, Vol. Ill, p. 322. 

4 . Frost V. Aylesbury Daity Co., (1905) 1 K.B. \ Jackson v. Watson ^ Sons, (1909) 

2 IC.B. 193. 5. (1937) A C. 826. 
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occurred with fatal iMsalta. They led to tha paaaiug of tha Fatal Accidents 
Act, 1846,'^ usually known as Lord OampbeU’s Act. It was followed in 
India by the Fatal Accidents Act, 1855 * and by similar legislation in many 
of the American States.® This Act was intended to abrogate the doctrine 
of Baker v. Bolton iu certain respects and enable the representatives of a 
person killed by another to sue the latter iu their own right for the loss 
sustained by them. But their disability to. sue in the right of the deceased 
for the injury caused to him due to the operation of the rule of actio pei- 
sonalis continued till 1934, when the Law Reform (Miscellaneous Provisions) 
Act * was passed iu England. This disability continnas in India. The 
Carriage by Air Acts in England and in India ' provide a remedy for the 
death of a passenger in an international air carriage. 

35. The Indian Fatal Accidents Act, 1355. — It enacts that whenever 
the death of a person shall be caused by wrongful act, neglect or default, tlie 
party who would have been liable if death had not ensued shall be liable to 
an action for damages, and such action shall be for the benefit of the wife, 
husband, parent and child, if any, of ihe deceased person ; and in every such 
action, the court may give such damages as it may think proportioned to the 
loss resulting from such death to the parties respectively for whose benefit 
such action shall be brought. The following are some of its salient features. 

36. Ei^ht of action under the Fatal Accidents Act.— It confers a 
right of action on certain relatives,® viz., wife,'' husband, parent which in« 
eludes father, mother, grandfather and grandmutlier, and ' child ’ which 
inclndes • son, daughter, grandson, granddaughter, step-son and step- 
daughter. In other cases the rule of Baker v. Bolton is unaffected. There- 
fore a suit by a master for loss of serviefe due to death of his servant will not 
lie ; nor one by a brother or other member of a Hindu joint family.® ‘Son’ 

1. 9 & 10 Viet. c. 93, a. 5 ; Amendment Act, 1864 (27 & 28 Viet. o. 93). See also the 
Shipowners' Negligence (Remedies) Act, 1905 ; (5 Ed. 7, c. 10) as to death occurring in 
ships of foreigners in ports of the United Kingdom. The F. A. Act is not affected by the 
Admiralty Courts Act, 1861 (24 & 25 Viet. c. 10, s. 7) ; see The Verii Crux, (1884) L.R. 10 
A.C. 59, overruling 7'Ae Franeonia, (1877) 2 P.D. 163. 

2. Act XIII of 1855. 3. Wigmore J, p. 170. 

4 . 24 & 25 Geo. 5, o. 41. S, Above, para. 11 ; below, para 42. 

0. They are representatives for the pniposes of the Act though not the legal repre- 
zcuiniives ■, Fsther Virginia y. Maurice Minney, (1934) I.I..R. 61 Cal. 480 : 38 C.W.N. 
520 ; Goolbai v. Fesionji, 1935 Bom. 333 : 37 Bom.L.R. 410. 

7. But not a wife living in adultery and apart from the husband, Simpson v. il'ood, 
(1880) 57 L.J. Q.B. 384. 

8. Illegitimate children, as well as adopted children, are also included by 24 & 25Geo. 5 
c. 41, s 2; Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940, 3 & 4 Geo. 6, c, 42, 
s. 2 ; See also the Carriage by Air Act in India, 1934, Soh. If, S. 1. 

9< Bishendas v. Ram Labkaya, (1915) 32 I.C. 18 (Lah.). 
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inclndes an adopted son among Hindus bat not one adopted by the widow 
of the deceased after his death. i ✓ 

37. Liability under the Fatal Accidents Act.— A suit lies against 
a person who is guilty of some wrongful act, neglect or default and w’ould 
have been liable ta the deceased for the injury if the latter had not died of 
it. These words have been understood to enable suits to be brought not 
merely against joint wrongdoers and abettors ® but also against innocent 
employers, whether the employers are private persons or corporations s. 
But no suit will li^ if- the death was due to a mere accident and not due 
to any neglect of breach of duty of the defendant.* The title of the Act 
which speaks of ‘Accidents’ should not be understood to import liability 
in cases of inevitable accident, or to exclude liability in cases of a wilful 
act like murder.® In an action under the Act, the defendant has the 
same defences open to him as in an action by the party injured if he was 
alive, e.g., self-defence, contributory negligence, consent, accord and satis- 
faction.® But while the right of the dependants under the Act may be 
barred by consent or agreement of the deceased, the compensation payable 
to them cannot be limited to the sum to which he had agreed to limit, it in 
the event of physical injury, e.g., by an agreement between a passenger and 
carrier. 7 The cause of action is different from his.® 

38. Cause of action under the Fatal Accidents Act.— The cause 
of action as well as the measure of damagts is the loss ® resulting to the 
plaintiff from the death of his relative. This has been construed in England 

1. Vinayak v, G l.P. liy. Co., (1870j 7 Bom.H.C. 113 ; Shri Copal v. Amba, (1914) 
22 I.C. 846 (Ltth.). 

2. Ilaria v. Basant, (1912) 16 I.C. 491 (Lah). 

3. S. 4, “ person includes a body jioUtic and a corporation." But the Indian Act 
(s. 1) uses, not the -word ‘ person but ‘ party ’. It is strange that such a mistake in 
drafting should have been allowed. 

4. E. I. Jiy. V. Kulidus, (1901) l.L.R. 28 Cal. 401 P.C. : 28 I. A. 144 ; Vuhmi Digam- 
bar y. B.B.C.I. Ry., (1923) 25 Bom. L.R. 881: 1924 Bom. 278; Dt Mello s. Meridian 
Electric Engineering Co., (1926) 29 Bom. L.R. 402 ; 1927 Bom. 357 ; (breach of duty 
includes a breach of contract) ; Crein v. Imperial .-liru/ayc. Lid-, (1937) 1 K.B. 50. 

5. Cf. the use of the word in the W.C. .Act, abose, para. 8. 

6. Read G.E. Ry. Co., {186S) L.K. 3 Q.B. 555 (accord and satisfaction); Haigk 

■v. Royal Mail Steam Packet Co., (1883) 52 L.J.Q B. 640; Criffiths\. Earl of Dudley, 
(1832) 9 Q.B.D. 357 (special contract) ; Senior v. If'ard, (1859) IP. & E. 385; IVrigkt 
v. Midland Ry. Co., (1884) 51 L.T. 539; Vincent y. s¥y. Co., (1927) A.C. 430; 

Saghirul v. Rangoon Electric Tramroay, etc., Co., 1936 Rang. 295 (contributory negli- 
gence) ; IVilliams v. Mersey Docks, (1S05) 1 K.B. 804 (limitation). 

7. Munan Southern Railo)ay,lX'i2Vi 223; cf. Ctein v. Imperial Airways, 

(1937) 1 K.B. 50, 85. 

8. The Vera Crm, (1884) 10 A.C. 59, If), per Lord Blackburn ; their cause of action 
is " new in its species, new in its quality, new in it:: principle, in every way now." 

9. The word used in the English Act is 'injury', which is wider than 'loss’; Rat an 
Bai V. G.I.P. Ry. Co., (1S71) 8 Bom. H.C. at p. 132. 
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and India to mean the loss of pecuniary benefit which the plaintiff would 
have got from the >16060860 if the tatter had not died ^ ; e.g., pecuniary 
savings, contributions or support by way of maintenance, education, assist- 
ance by way of services of a son or daughter estimable in terms of 
money.* Where there is no reasonable expectation of some appreciable benefit 
there is no cause of action. For instance where a father not in 
good health sued for loss due to the death of a son aged four, it was 
held he could not recover. * There must be a reasonable expectation 
and not merely a speculative possibility. There can be no claim for mental 
pain, distress or injured feelings. * The action is purely compensatory 
and has no place for nominal or exemplary damages. ® The damage 
should be a direct and not a remote consequence of the death.® The 
Indian Act, unlike the English,’' allows the plaintiff in the action to insert 
a claim for pecuniary loss to the estate of the deceased, e,g., medical 
expenses incurred before his death. It has been held that there can be no 
claim for funeral expenses,® though the words of the Act, “the loss caused 
to the parties ”, seem to be wide enough to include it. But in England it 
can now be made by reason of the Law Reform Act of 1934 .® In India 
such expenses have been allowed.*® When the plaintiff gets on another’s 
death the whole estate from which the latter was getting an income, be 
sustains no loss and cannot sue. ** The assessment of damage in this 
action is in part analogous to that in an action for permanent physical 

1. Slake V. tv, (1S52) 18 Q.B. 93 i Franklin v. S.E. Ky. Co., (1858) 

3 H. & N. 211; Vhiayak v. G.I.P. Ry., (1870) 7 B.H.C. 113; Ratan Bai v. The G.I.P. Ry Co., 

(1871) 8 B.H.C. 130. 

2. Berry v. Humm Co., (1915) 1 K.B. 627 ; Taff Vale Ry. Co. v. Jenkins, (1913) 
A. C. 1 ; Wolfe v. G.N'. Ry. Co., (1890) 26 L.R. Ir. 548 ; Narayan v. Corporation of Bombay, 
(1892) l.L.R. 16 Bom. 254 ; Devi Sing'll v. Mangai hayammal, 1935 Mad. 322. 

3. Barnett v. Cohen, (1921) 2 K.B. 461; see also Bramall y. Lees, (1857) 29 L.T. (o.s.) 
Ill; ffetherington y. N.E. Ry. Co., (1832) 9 Q.B.D. 160; Secretary of State for India 
V. Gopal, (1913) 20 I C. 425; Stones Motors Ltd. y. Vincent Peter, (1936) l.L.R. 59 Mad. 
402 ; 70 M.L.J. 155. 

4. Blake y. .ffy. Co., (1852) 18 Q.B. 93; Royal Trust Co. v. C.P.R. Co., 

(1922) 38 T.L.R. 899; The South Indian Indastiials v. Alameln, (1923) 45 .M.L.J. 53: 

1923 Mad. 565 ; Nathu Ram y. Chand Knar, (1927) 106 l.C. 166 (All.) ; Secretary of State 
y. Rukmini Bai, l.L.R. 1938 Nag. 54 : 1937 Nag. 354 at p. 370. 

5. Duckworth v. foJtnsnn, (1859) 4 H. & N. 653 ; as to tendency of juries, see Dublin 
etc., Ry. Co. V. Slattery, (1878) L.R. 3 A.C. 1155, 1205; exemplary damages are allowed 
in some American States ; Sedgwick, s- 585. 

6. Secretary of State for India y. Cokal, (1925) I. L. R, 6 Lah. 451 (loss of 
currency notes in the possession of a person killed in a railway accident, held remote). 

7. Pulling y. G. E. Ry. Co., (1882) 9 Q. B. D. 110 ; Boulton y. Webster, (1865) 
11 L. T. 598. 

8. Dalton y. S. E. Ry. Co., (1858) 4 C. B. (N. S.) 296 ; Clark v. London General 
Omnibus Co., (1906) 2 K. B. 648 ; Esther Virginia y. Mautiee Minney, (1934) I. L. R. 
61 Cal. 480 ; 38 C. W. N. 520. 

9. S. 1 (2). 10. Devi Singh v. Mangathayammal, 1935 Mad. 322. 

11. Pym V. G. N. Ry. Co., (1863) 4 B. fit S. 396. 
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impairment and is governed by similar rules ^ ; the age, expectation of 
life,* health, habits, etc. of the deceased are material. Bat here it is 
necessary to ascertain the proportion of his earnings, savings or assets that 
his family conld reasonably expect to get and for that purpose, the 
plaintiff’s age, expectation of life, health, habits, needs, etc. will also be 
material.* In a Lahore case * it was held that in a suit by a young 
widow of a Mahoinedan who was mmdercil by the defendant, the possi- 
bility that she might reasonably be expected to remarry and her marriage 
would absolve her deceased huoband’s estate from liability for her 
maintenance should also be taken into consideration. It was held in 
England that in an action under the Act, the damages represent the loss 
actually sustained by the plaintiff and therefore should be reduced by the 
amount of an insurance policy o’otained by him on the death of another.® 
But in the case of a common law action for physical injury and impairment, 
the benefit of an accident insaraiiee for which the plaintiff ha§ paid premia 
goes to him and not to tho defendant. ® In England, however, a statute ’’ 
of 1908 has altered this rule and enacts that an insurance policy shall not 
be taken into account in an action under the Act. The principle of this ’ 
statute will perhaps be followed in India where the point has not so far 
arisen. Pensions given to the relatives by the bounty of the Crown have 
been taken into account, though the fact that they are voluntary and liable * 


1. Above, para. 27. 

2. As to the use of actuarial tables for finding out expectation of life of the 
deceased, see Mt. Koahalia v. Riaa-ad-Din, 1936 Lah 362. The chance of being 
killed in the war as a member of the fighting forces or in an air raid has also to be 
considered ; Hall v. IVilaon, (1939) 4 A. E. R. 83. 

3. See as to method of computation, Sedgwick, Vol. 11, s. 574, foot-note (a) ; 
for instances see Vinayak G. 1. P, Ry. Co,, (1870) 7 Bom. H. C. (O. C. J.) 113 
(deceased aged 38, Dewan to Raja of Dhar paid Rs. 250 per mensem, Rs. 7,000 to widow 
and Rs. 3,003 to daughter); Raioniai v. G. I- P. Ry. Co., (1871) 8 Bom. H. C. 130 ; 
Horai/i v. G. I. P. Ry. Co., (1870) 7 Bom. H. C. (O.C.J.) 119 ; Lyell v. Ganga D.ii, 
(1875) I. L. R. 1 All. 60; A'alidaa v. Afadras Ry. Co., (1904) 4 M. L. T. 238 ; Gopal v. 
Jmia Devi, (1914) 22 I. C. 846 (Lah.) ; The South Indian Indnateiala y. Alanulu, 
(1923) 45 M. L. J. 53 : 1923 Mad. 565 ; Piara Ram v. Behari Ram, (1923) 69 I. C 354 
(Lah.) ; Lakahmi Chand v. Ratan Bai, (1926) 29 Bom. L. R. 78 : I.L.R. Si Bom 274 ; 
Dkan Singh v. Ganeah Bai, (1927) 101 I. C. 642 (Lah.) ; Haiku Rant v. Chand Knar, 
(1927) 106 1. C. 165 (All.) ; G. 1. P. Ry. v. Nannhi, (1926) 96 I. C. 278 (All ); Secretary 
of State for India v. Bkai Baku, (1926) 96 I. C. 403 (Nag.) ; G. /. P. Ry. y. Janki 
Bai, (1926) 96 I. C. 681 (All.) ; Secretary of State for India v. Mt. Ratan Kali, 1932 
Lah. 355; Secretary of State v. Rukhmhti Bai, I. L. R. 1938 Nag. 54: 1937 Nag. 354; 
Kuppammal v.’ M. S. M. Ry. Co., I. L. R. 1933 Mad. 333 : 1938 Mad. 117 ; Krishna- 
sroami y. Narayanan, I- L. R 1939 Mad, 306: 1939 Miid. 261. 

4. Mohammad y. Mt. Maryam, 1932 Lah. 146. 

5. Hicks V. Newport Ry. Co., (1867) 4 B. & S. 403. 

6. Bradburn y. G. IV. Ry. Co., (1874) L. R. 10 Ex. 1- 

7. Fatal Accidents (Damages) Act, 1908, 82 Ed. 7, c. 7, s, 1 ; ef. Ry. Passengers' 
Assurance Companies Act, 1864, 27 & 38 Viet. c. 124, s. 35. 
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to be stopped in fntnro has also to be regarded.^ The assessment of 
damages has no doubt to be made as at the moment of death, but if one of 
the defendants dies later and before judgment it is a fact which will be 
considered.® 

39. Other provisions as to the right of action under the Fatal 
Accidents Act. — An action lies though the death was caused under such 
ciicumstances as amount in law to a felony or other crime, and is 
neither destroyed nor suspended by the ru'e of merger of trespass in 
felony. The action must be brought within a year after the death.* 

40. The Law Reform (Miscellaneous Provisions) Act, 1934.— 
In England this Act has abrogated the maxim avtin personalis morilur 
cum persona, and enacted that on the death of any person all causes of 
action subsisting against or vested in him shall survive against, or for the 
benefit of his-estate. To this rule there are four exceptions, viz., causes of 
action for defamation, seduction, inducing one spouse to leave or remain 
apart from the other, and adultery. Therefore, in cases of personal injury 
resulting in death, the representatives of the deceased can sue in his right 
for the pain, suffering and pecuniary loss sustained by him by reason 
of the injuries. In Rose v. Ford,^ the House of Lords held that the 
‘'repre.eentatives of the deceased girl who lived tor four days after the 

injuries could recover damages also for loss of her expectation of life. The 
question whether, if the death was instantaneous, it could be said that there 
was a cause of action vested in the deceased and such damages could be 
awarded to his representative has been answered in the affirmative. In 
Monjan V. Scoukiing “ the deceased, a young man of 23, while riding a 
motor cycle was killed iuslantaneouslv in a collision with a motor car. In 

1. Baker v. Dal gltith Steam Shipping Co.. (1922) 1 K. B. 361; Lory v. G. IV. 
By. Co., (1942) 1 A. E. R. 230; but alternative claims under the Workmen’s 
Compensation Act cannot be taken into account ; Brice v. Glynea and Castle Coal Co., 
(1913) 114 I.. T. 264; see also Carling v. Litton, (1927) 2 K. B. 108 {as to a statutory 
pension). In England, under the WMo-ws’, Orphans’ and Old Age Contributory 
Pensions Act, 19.16, widows’ and orphans’ pensions and allowances payab'e under the 
Act cannot be taken into account. 

2. Williamson v. Thorny croft, (1940) 2 K. B. 658. 

3. Johnson v. Cundasawmy, (1905) I.L.R. 28 Mad. 479 : 14 M.L. J. 363. The period 
is extended to two ye; rs under the '.faritime Conventions Act, 1911 in cases of claims 
against vessels ; The Caliph, (1912) P. 213 ; it is two years also under the Carriage by 
Air Acts ; above, para. 11. It overrides the period prescribed by the Public Authorities 
Protection Act ; British Columbia Electric Ry., Co., r. Gentile, (1914) A.C. 1034; Venn v. 
Tedesco, (1926) 2 K.B. 227. 

4. (1937) A.C. fi26. 

5. (1938) 1 A.E.R. 28; damages, £ 1,000 besides £ 300 under the Fatal Accidents Act; 
see also Edwards v Houston, (19.37) 184 L.T. Jour., p. 24 ; Truhy field v. G. W. Ry. Co., 
(1937) 4A.E.R. 614. Damages under this head are not “property” for which a wifs 
could sue her husband ; Chant v. Read, (1939) 2 K.B. 346. 
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an action by his administrator, damages for loss of expectation of life were 
awarded by Lewis, J., on the ground that the oanse of action was not the 
death but the negligent injury or the collision which must be deemed to be 
anterior to the death though the interval might have been only a split 
' second. If it were otherwise, the Act would be liable to the same comment 
as the rule in Baker v. Bolton that it made it cheaper to kill outright than 
after an interval. The damages which representatives can get under the 
Act are independent of those obtainable by dependants under the 
Fatal Accidents Act ^ but will be taken into account in assessing 
the damages under the latter Act in the case of dependants who benefit 
by the award of damages under the former Act.* Damages under 
the Act of 1934 do not include exemplary damages. They should be 
calculated without reference to loss or gain to the deceased person’s 
estate consequent on his death, except in respect of funeral expenses 
which may be claimed. Thus the loss due to the stopping of an annuity 
or the gain from an insurance policy cannot be considered in assessing the 
loss to the estate. In view of the decision of the House of Lords in 
Benham v, Oamhling * the amounts awarded as damages in cases 
before 1941 would nqt be useful for guidance. On the question of their 
assessment, the following observation of Scott, L. J..may be worthy of 
note ; “ It is, so to speak, a social question, turning on the character 

of English society and the whole theory of politics in this country and 
that being so, I consider that juries are a much better guide than the 
judges.” The difficulty of assessment is considerably enhanced by 
the confusion resulting from three different statutes governing compensa- 
tion in cases of death, the Fatal Accidents Act, the Act of 1934 and the 
Workmen’s Compensation Act.® 

41. Indian Succession Act. — In India the Succession Act® 
enacts a general rule of survival of causes of action except in oertain 
specified cases one of which is stated thus, “other personal injuries not 
causing the death of the party”. This would suggest that in the case of a 
physical injury causing death the cause of action will survive. Therefore 
claims for compensation for pecuniary loss, bodily pain and suffering as 
well as loss of expectation of life may be made by the representatives of 

1. See Feay v. Bariiwellt (1938) 1 A. E. R. 31 and May v. Me Alpine^ (1938) 
3 A. E. R. 85, where the damages under the two heads were adjusted. See also TAe 
Aiskarai Mendi, (1938) 3 A. E. R. 483. 

2. Davies v- Powell Dtiffryn Associated Collieries^ (1942) A. C. 601- 

3. Above, para. 28. 

4. Ellis V. Raine, (1939) 2 K. B. 180, 183 C. A. 

6. S8 L. Q. R. 53 j 59 L. Q. R. 101. 

6. Act 39 of 1928, s. 306 ; re-enacted from Indian Succession Act, X of l.%3, 
s. 268 and Probate and Adnulni.stration Act, V of 1881, s. 89. 

10 
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the deceased.! In this respect the Indian Legislature would therefore 
seem to have anticipated the English statute of 11134 by several decades. 
But the rule of the Succession Act is unreasonable in so far as it 
prevents the survival of an action for personal injury not causing death 
and would, therefore, seem to require early amendment in that regard. 

42. Other statutory remedies in case of death.— (i) Employers' 
Liability 4cf.~In England the Employers’ Liability Act, 1880 * 
confers a right of action on the j’epresentatives of a workman to whom 
personal injury resulting in his death is caused in the course of employ- 
ment under circumstances specified in the Act.® The damages are subject 
to a’maximum of three years’ wages earned by the workman before his 
death. Thera is no such legislation in India, (ii) Workmen's Com- 
pensation Acts . — Both in England * and in India® there are Workmen’s 
Compensation 'Acts which provide for detailed scales of payments to 
dependants of workmen killed in the course of employment. The liability 
of employers to make these payments is not for any wrongful act or 
default on their part but is really by way of insurance of the workman 
against accident, (iii) Carriage by Air Acts . — In England, and in India, 
by the Carriage by Air Acts,® the carrier of an international air-carriage 
is"* liable to pay damages to the members of the family of the passenger 
who is killed in an accident which occurs on board the aircraft or in the 
course of embarking or disembarking- The members of the family 
comprise of persons who are entitled to sue under the Fatal Accidents Act. 
They are entitled to sue if they have sustained damage by the death. The 
provisions already referred to above like the limitation of the total 
liability of the carrier apply here also and supersede those of the Fatal 
Accidents Act. 


1. Cf. Balasubramaniam v. Marian Rodrisucs, (1934) I. L. R. 57 Mad. 951; 

Bhupendra Narayan v. Chandramoni, (1926) I. h. R. 53 Cal. 987. Below, Chap. XIX, 
pata. 40. ' 

2. 43 & 44 Viet. c. 42. 

3. See below, Chap. XVI, para. 24. 

4. (1906) 6 Ed. VII, c. 58, s. 13. See Aviry v. L. JV. J!y. Co., (1938) A. C. 
606 as to mode of assessing damages when some dependants claim under F. A. Act 
and some under W. C. Act. See also London Brick Co. v. Robinson, (1943) A. C. 341. 

5. VITl of 1923 ; above, para. 10 ; below, Chap. XVI, paia. 25. 

6. Above, para. 11. 



CHAPTER III. 

. INJ OKIES TO DOMESTIC RELATIONS. 

1. Injuries to domestic relations. — From early times courts of law in 
England have protected the right to the security of domestic relations by 
means of a civil action for damages against the wrongdoer. But oh account 
of the peculiar history of the forms of action provided in such cases, the rules 
which have come down to the modern law are artificial and anomalons. At 
the present day an action lies in the following four cases. 

2. Action by master for loss of service of his servant. — A master 
can sue a person who takes away by force, entices, harbours, i injures* or 
imprisons his servant, and thereby causes loss of service to the master. The 
cause of action is the loss of service which must be proved.® The action for 
enticement is now practically superseded by the modern action for procuring 
a breach of contract.^ 

3. Action by parent for loss of service of his child.— A parent baa 
a right to sue a person who takes away by force, entices, harbours, injures 
or imprisons his child and thereby causes loss of service to the parent. Here 
again the loss of service must be proved and constitutes the cause of action. 
The usual action of enticement is the action for seduction of a daughter.” 
The guardian or other person in loco parentis has similar rights of action.® 
The parent and guardian have also the remedy by way of an application for 
habeas corpus for recovering custody of the child or ward who is detained 
by another unlawfully. 

4. Action by husband for loss of society of his wife.— A husband 
has an action under the same circumstances’’’ for loss of the society or 
consorthm of his wife caused by enticement, harbouring, inducing her to 

1. Wilkins V. Weaver, (1913) 3 Ch. 322; see also Blake V. Lanyon, (1795) 6 T. R. 221; 
Hartley v. Cummings, (18+7) 5 C. B. 247. * 

3. Bradford Corporation v Webster, (1920) 2 K. B. 135. 

3. Hall V. Hollander, (1835) 4 B. 5e C. 660. 4- Below, Chap. XI. 

5. Grwnell v. Wells, (1844) 7 M. & G. 1033 ; Peters v. Jones, (1914) 2 K. B. 781 ; 

(adopted daughter) ; Beetham v. (1937) 1 A.E.R. 580 (illegitiiuate daughter) ; a 

master also can have an action for seduction of his female servant; see Fores v. Wilson, 
(1791) Peake 77 ; Me Kernsie v. Hardinge, (1906) 23 T.L.R. 15. 

6. Irwin y. Dearman, (1809) 11 East 23 ; Murray v. Fitigeraid, (1906) 3 Ir. 254. 

7. For a statutory justiAcation in the action, see Poor Law Act, 1930 ; Glamorgan 
County Council v. Birmingham Corporation, (1932) 103 L.J.IC.B. 6. 
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live away from physical injury ^ or impriaonmeiit. As regards the 

evidence of enticement, it wonld depend on the facts of each case. It was 
held in Place v. Searle,'^ a cawse celelre at the time, that it was not neces- 
sary for the husband to show that the will of the wife was overborne by the 
stronger will of the defendant. The "defendant had been very friendly with 
the plaintiff’s wife for some years and after an open rupture between the 
plaintiff and his wife in his house the defendant who had gone there told 
her, ‘Come on, Gwen, we will go*. She left the house with the defendant. 
It was held that there was evidence on which a jury might find enticement. 
Besides the remedy of the action for enticement the husband had under the 
old law an action of trespass against the adulterer, which was known as the 
action for criminal conversation.^ This action is no longer available after a 
statute of 1857,*^ and the husband’s remedy now is to apply by a petition 
in the divorce court for damages against the adulterer. The remedies of an 
action for enticement and of a petition for divorce claiming damages for 
adultery are independent and based on different causes of action, ° but 
they involve nearly the same considerations in the assessment of damages. 
Therefore in Menon v. Menon'^ where the plaintiff had settled an action 
for enticement by receiving a sum of 5007, he could not recover any fresh 
damages in his petition for divorce. In England actions for enticement 
had become utmsual and almost disused, but are said to be on the increase 
in recent years. They are obviously like the action for breach of promise 
of marriage open to the abuse of blackmail. ^ 

5. Action by wife for loss of society of her husband. — A wife has 
also an action for enticement of her husband and consequent loss of his 
society.* 


1. Blackstone, iii, p. 139 ; Winsmare v. Grecnbank, (1745) Willes 577. 

2. Brockbank v. Whitehaven Jun. Ry. Ct., (1862) 7 H. & N. 834 ; Baker v. Bolton, 
C1808) 1 Camp. 493. 

3. (1932) 2 K.B. 497. 

4. Blackstone, iii, p. 139. 

5. 20 & 21 Viet, c. 85, ss. 33, 59, repealed by the Judicature Act, 1923, s. 139. 

6. Ellieti v. Albert, (1934) 1 K.B. 650. 

7. (1936) P. 200. Mere adultery is aot enticemeut; Newton v. Hardy, (1933) 149 
L.T. 163. 

8. See 183 L.T. (jt ur.) p. 222 where the following remarks of Talbot, ].*, in Delvin 
V. Cooper, are cited : "it seems quite possible for a husband and wife in financial difficul- 
ties to sow the seeds of an action for enticement, and when the result has proved a 
financial success, tp share the proceeds by staging a touching recopiclliation." See also 
Menon v. Menon, above, note 14. 

9. Cray V. C7«c, (1923) 39 T.L.R. 429; v. (1934) 1 K.B. 650. See also 

Law Reform Miscellaneous Provisions Act, (1934) s. 1. 
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6. Loss of service. — In all these cases the action lies only ou proof of 
loss of sorvice.i The service may be actual or constructive. It is con- 
structive or presumed and need not be proved in the case of a hired servant 
minor child,* or wife. But iu other cases it must he proved, lu tho caao 
of a son or a daughter who has attained majority aud is living with the 
parent, some actual service must be proved though it may be of a trifling 
character,' e.g,^ occasionally preparing tea or fetching a coat.® No action 
will lie where a husband is living away from the wife having been perma- 
neatly separated from her,* or where a son or a daughter is rendering no 
service at all, and living away from the parent. “ Nor will it lie where a 
minor child is of such a tender age, for instance two or three years old, that 
there can be no presumption of service.* Thus the law presents* the 
anomaly and injustice of affording protection to the rich man whoso 
daughter occasionally makes his tea, but leaving without redress the poor 
man whose child is sent unprotected to earn her bread amongst strangers.^ 
Where there is no loss of service, damages will not be awarded merely for 
mental pain or disgrace.* In the case of physical injury an action will lie 
only where the injury is one short of death.* The action for seduction or 
loss of service may bo based upon an act which is an actionable wrong 
against tho servant, child or wife, e.g., physical violence or rape.®® 

7. Measure of damages. — In actions for these iujurie# damages would 
primarily represent compensation for loss of service and consequential 
damage, e.g., cost of hiring another servant, payment of salary or pension to 
' a disabled servant.®® But damages are not confined to loss of service and 
may be awarded by way of a solatium for injured feelings. For this pur- 
pose courts would take into account (he conduct, character, and position of 
the parties and any moral blame attached to either party, mental pain, 

I. Tikha Ram V. Sobha Ram, 1935 All. 855, where the text is cited j in appeal, 1935, 
All. 4S4. 

3. Ttrry v. Hntchinson, (1868) L.R. 8 Q.B. 599 ; Maunder v. Vemt, (1829) Mood. & 
M.323. 

3. Carr v. Clarke, (1818) 2 Chit. 260 ; Manvell y. Thomsm, (1836) 2 C. & P. 303. 

4. IVeedon v. Timbrell, (1793) S T.R. 357 ; Isard v. hard, (1889) 14 P.D. 46. 

6. Dean v. Feel, (1804) S East 45; //erffer v. (1873) L.R. 7 Ex. 283 ; Whit- 

bourne v. Williams, (1901) 2 K.B. 722. 

6. Hall V. Hollander, (1835) 4 15. & C. 660 

7. Sergeant Manning's note in Grinuell y. H'ells, (184-I) 7 M. & G. 1033 .at p. 1044 

8. Lynch y. AHy's'Ar, (1861) 9 H. L. C 577,598; ef. Sobha Ram y. Tika Ram, 1936 

All. 454. 9. Baker y. Bolton, above. Chap. II, para. 33. 

10. Mattouk V. Massad, (1943) A.C. 588. 

II. Bradford Corporation y. Webster, (1920) 2 K.B. 135 ; A.C. v. Falle- Jones, (1935) 
2 K.B. 209 (even if the payment wa.- not obligatory though reasonable). 
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diBgrace, etc. In actions for seduction exemplary damages are often allowed.^ 
Damages are aggravated by such circumstances as that the seducer made his 
advances under the guise of matrimony,® or had a child by the daughter. 
They are mitigated by the general levity or indelicacy of the conduct or 
character of the seduced® or the negligence of the guardian.* Evidence of 
the extent of the seducer's wealth is not relevant, though it usually comes 
out ill some way during the trial and influences the jury in the verdict." 

8. History of the rules regarding injuries to domestic relations. — ^These 
rules which are highly anomalous and unsatisfactory • has e their roots in mediaeval 
and feudal notions and assumed their present form by an accident of the remedial 
law. ^ The rights of the master, parent, guardian and husband were originally protected 
by th*e King's courts in the thirteenth and fourteenth centuries by the action of trespass. 
This was on the footing that these persons had rights of property in the servant, child, 
ward or wife whose abduction, injury or imprisonment was therefore regarded as a 
trespass. The relation of master and servant was then one of status and not of contract ; 
and the ma*ter bad an action of trespass against a person who decoyed or took away his 
servant. It must be remembered that at that time there was no action for enforcing a 
simple contract and the master could not have sued the servant for breach of contract. 
Therefore the action of trespass against the person who took away the servant was then 
the only mode of securing the rights of emplo) ers. But in this action of trespass vi et 
armis the element of force was a necessary ingredient. At a later time employers 
obtained a new and more convenient remedy. This was an action based on the breach of 
doty created by tjie Statutes of Labourers. ’ These statutes were the results of the 
dearth of labour due to the Black Death and the economic and social revolution superven- 
ing on it in the fourteenth century. They made it a criminal offence for a servant to 
leave his master's service before the end of his term or for any party to receive and keep 
a servant who had so left. They were repealed in Elisabeth’s reign, but the new action 
had obtained a permanent footing in the law. Though it was called an action of trespass, 
it was held that the trespass was not actionable per JS, but that it w,ts necessary to allege 
actual damage by reason of the loss of service ; the usual phrase in the pleading washer 
quod servitium amiiit, i.e, whereby he (plaintiff) lost the service. In course of time 
courts allowed the husband, parent .and guardian to use this form of .action for injury to, 
or enticement of, his wife, child and ward. * This appears to us a perversion of proce- 
dure, but at that time was apparently warranted by the exigencies of the renfedial law. 

L Irwin v. Dear-man, (1809) 11 East 23. 

2. But damages for breach of promise cannot be included ; Dodd v. Norris, (1814) 
3 Camp. 519. 

3. Soon V. Sampson, (1882) 8 Q.B.D. 491 ; Bamfield v. Massey, (1808) 1 Camp. 460. 

4. Reddie v. ScooU, (1735) 1 Feake 316. 

5. Hodsoll V. Taylor, (1873) L.R. 9 Q.B. 79. 

6. Per Lord Sumner in Admiralty Commissioners v. S. S. Amerika, (1917) A.C. 38 

at 54, 60. They avere condemned long ago by Bentham as barbarous j Bentham’s Works 
Vol. 1, p. 373. • ’ 

7. For the history, see (1917) A.C. 44 ; Holdsavorth, Vol. VHI, p. 427 ; Pollock, Torts, 
pp. 232-240 ; Street, Vol. 1, p. 263. 

8. (1349) 23 Ed. Ill, c. 2 is the earliest ; Holdsworth, Vol. IT, p. 469. 

9. IVinsmore vJ Greenbank, (1745) Willes, 577. 
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For instance the older remedy of the parent was defective. As it was based on the early 
feudal notion of a proprietary right in the wardship or marriage of the heir, it was said 
not to be available for an abduction of a younger child who was not the heir. The exten* 
sion of the remedy of the master for injuries to family relations accounts for the peculiar 
rule about loss of service. The anomaly was mitigated to some extent by the usual device 
of a legal fiction, viz,, the theory of constructive service ; but it remains in those cases 
where actual loss of service has to be proved. By enlarging damages beyond this element 
of loss^ the courts have tried to repair the defective character of the rule. In the result, 
the loss of service is no doubt the cause of action but nothing more than a mere peg to 
hang large damages upon. 

9. Application of the English rule in India.— In India cases 
applying the English rule have been rare. * It is submitted that Indian 
courts are not bound to follow this historical relic and may adopt a rule 
which protects the family tie and honour us such and not illogically through 
a different caus^ of action. 3 The Allahabad High Court has held that 
enticement of a wife with intent to have illicit intercourse should be regard- 
ed as actionable per se, as it is an offence under the Indian Penal Code.* 


1. For the process of this change, see Wigmore, I, p. 138. 

2. Mnhamtnad Ibrahim v. Ghttlam, (1864) 1 Bom. H.C* 336 ; Baboo Thakur 

v. Subanthi, I.L.R. 1942 Nag. 650 : 1942 Nag. 99. As to actions by masters, see 
Srafendra (1909) 13 C.W.N. 485 : 4I.C. 530-; Brako'vsky v. Thacker Spink 

^ Co., (1870) 6 B.L.R. 107. • 

3. The English rule as to loss of service has no counterpart in the continental 
Codes. Schuster, German Civil Law, p- 341. The English rule is however generally 
followed in the United States, though abrogated in some states like California ; Burdick, 
Torts, p. 320. In Canada legislation (Seduction Act 1923, R.S.A., c. 132, s. 5) allows an 
action to the seduced ; see Brownlee v. Mae Mitlan, (1940) A.C. 802. 

4. Tikha Ram v. Sobha Ram, 1936 All. 454. The view of Bennet, J., that such is 
also the English law appears open to question. 



CHAPTER IV. 

WRONGS TO IMMOVABLE PROPERTY. 

1. Wrongs to immovable property. — These wiongs fall under four 
categories, (^i) Tre<5pass, (ii) Injury to reversion, (^iii) Injury to incorporeal 
rights and (iv) Physical injury not amounting to trespass. 

2. Trespass. — At the present day the word ‘ trespass ’ is generally 
used to refer to some disturbance of a person’s possession of corporeal 
immovable proptrly, like a land’ or house. In its etymological sense it 
means passing beyond, transgression, or wrong. In this wide sense it was 
introduced into legal terminology through the writ of trespass which came 
into vogue in the thirteenth century as a remedy in respect of wrongs to 
person and property, movable and immovable. After the introduction 
of actions of trespass on the case trespass acquired the limited significance 
of a direct and forcible injury to person or property as distinguished from 
an indirect or consequential injury. Action? of trespass came to be known 
by different names from the words of the writ in different cases. The 
action for a direct injury to the person was called trespass in ‘ assault and 
battery ’ ; the action for a direct injury to the possession of land or pre- 
mises was known as trespass quare clausum fregit, ‘ why he (defendant) 
broke into the close of the plaintiff’ and the action for injury to goods as 
trespass de bonis asportatis. Finally the terra was identified with an injury 
to the possession of immovable properly, as the other trespasses of the 
mediaeval law acquired other appellations. Injuries to the person were 
called ‘ assault aud battery.’ The action of trespass to goods became rare 
and was snpors^'ded by a special action of trespass on the case, known as 
trover, for conversion of goods. We have hero an interesting instance of 
the vicissitndes of fortune which overtake words and phrases in the law. 

3. Points to be proved in the action For trespass. — In an action 
for trespass the plaintiff shoull prove {i; that he was in possession of 
immovable property and (iij that the defendant disturbed his possession. 
It is for the defendant to prove a lawful justification. 

4. Immovable property.— This phrasei means in other contexts^ 
not merely corporeal property like a land or house but also incorporeal 
rights and interests, e.g., an easement, a right to receive rents or profits. It 
is less technical than the phrase ‘ real property ’ aud comprehends all that 
it means and more, e.g., the interest of a lessee for years which is not real 
propeity but only a chattel real,'' Here, h owever, this phrase is used only 

1. In Indian enactments it includes ‘ land, benefits to arise out of land, and things 

attached to the earth, or permanently fastened to anything attached to the earth’ • 
General Clauses Act (X of 1897), s. 3 (23;. ’ 

2. E.g.i Indian Registration Act, s. 6 (2) ; e/. also Transfer of Property Act, s. 3; 
Criminal Procedure Code, s. 145 ; Limitation Act, Arts. 132, 142, 144. 

3. Makarana v. Dassai, (1873) 21 W.R. 178 P.C.! 1 1.A, 34. 
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hat ntt a right of w.^y -' or other ir.corpi’vea*. right wot inveiving poss-'^sK'-Vi^’^ 
A persou who sank a well ou auetber's land with i.Sie la.tSe,r''e leave atld 
■was using ths ■water has no sneh right a* involves possession of la’itd 
and cannot be spoken of as having possession of atty property ; “pessesalon 
of percolating water vrhieh is ever flowing in and out of a well is I’t 
troth only a metaphor." ^ When there is an ontstanding leaso for a 
term of years the lessor of the land has only a ro'Version and cannot, ho 
described as a person in possession of immovable propevtv, for the purpose, 
of an action for trespass® or un>ler Section il of the above Apt ‘ 

1. V. Sjiley, (1350) W <?,P. 426 ; XciH v. DsU ■-/ /Vr ^-v.' !»,-/. ftSS-Jt 8 A.C. 

133. 146; Fiisgira:Jx. Fhiank, (ISVTt 2Ch.56 ; t v. J.-. t 7(.i. (fnit 14 0* h. J. 

372 : 12 1.C. 305 ; B.tian. v. Ahyrt, (18781 l.L.R. 2 Bom. 1^ at 45, 46. A ; t.i other /it <■ ffr r 
fii-filtiri, sec Cox v. Glut, (1848) 5 CB. 333 (tight of pasture!. 

2. iriUoH V. Macrt/i, (1766) 3 Barr. 1824- 

3. Wtllamay v. Cottriier, (1918) 1 K. a 200. 

4. /Crithua v. Amina’a, (1890) I.L.R. 13 Mad. .54; ef. Rar! o/ Bytjti v, ffa>H<r)eiioi>, 
(1916) 1 A.C. S7 i IF-ahiti A'Am v. District ffoarA, I.L.R. 1937 All. 193 : 19.86 All. .8.30. 

5 Bhtmdal v. Pandol, (1888) I.L.R. 13 Bom. 221, loiUH.tih v. /i, ?,»«».», (IQJl) 
14CL.J 572: 12I.C. .805; fTiU <1; Co. ^t. Shco \ I’Jt. 67.). • of 

State V. District Board of Tan Jore, 1930 Mad. 679. 

6. Mangal y. Jimats Ram, (1899) I.L.R, 23 Bom. 673: 1 Bom. t .R. 167; /isjoy-’ 
Chandra v. Banhu, (1909) 9 C.L.J. 336 : 4 I.C. 116. 

7. Padtt Jhala v. Getsr Mohan, (1892) I I..R. 19 Cal. .54+ K. B (lisliefv) ; FusUr v. 
Krishna, (1902) I.L.R. 29 Cal. 614 {hat or right to enUpet tolls in a msi'Uet), 

8. Fame J- Co. v. St. Meats Gas Co., (1939) 3 A.K.U, Rl't f'-A., at p. 818, per 
Scott, L.J. See belosr, Chap. VI, para. 23. 

9. Baxter y. Taylor, (1832) 4 R. & Ad. 72; Daroad v. Jay ir am, tPiL'iH I I..R. 44 
Mad. 937: 40 M. L.J. 38. 

10. On this subject the cases are not uniform among the courts or in caeb eoui't 
Sitaram v. Ram Lai, (1896) I.I..R. 18 AH. 440 ; Veerasami v. Tcik,it.ieAola, (lonp) 
50 M.L.J. 102: 1926 Mad. 18 ; v. 5(r.?/A7r/;rr', 1926 Nag. 313, which, «u\ipott 

the rule here i^tated, -with Raiigasruami y. Krishna, (1911) 9 M.L.’l'. 205 : 8 t.l 843. 
Tirnvengaday. Venkatachala, (1916) I.L.R. 39 Mad. 1042 : .SO M. L.J. 2.nS: Kafhnmar v. 
Alimia, (1923) 37 C.L.J. 94: 1923 Cal. 192; Ratan Lai y. Am.irsiayr, (tnng, 63 

Bom. 773 : 31 Bom. L. R. 1042; Basoo y. phagwan Das, (1938) 112 I. (.1. 314 (t’.<t); 
Damedar v. Laehmi, (1928) I.L.R. 7 Pat. 496. It has also been hehl that s. 9 wmihl apply 
to a suit by a landholder against a rival -who collects rents from the ryol-i ; Rathna- 
sabhapatki y. Ramasami, (1910) I.L.R. 33 M.ad. 453: 30 M. L J. 301; Rafknmar v. jUimla, 
(1923) 37 C. L.J. 94: 1923 Cal. 192. Whatever may be the position under s. 9, there is no 
doubt about the above rule in cases of trespass under the common law. In other lioiiloxts 
and for other purposes, a reversion may be capable of possussioB, e.g,, O. 21, r. 36, 
C.P.C.; Tiruvengada v. Venkatachala, (1916) I.L.R. ?9 Mad. 1042: 30 M.L.J. 2,58. Lnder 
s. 145, Cr. P.C., disputes about possession of ‘land, water' include those about receipt of 
rents and other incorporeal rights; see Laldhari v. Sisideo, (1892) l.L U. 87 CaJ. 893s 
4C.W.N. 613; Bnlkis v. Kagoor, (1915) M.W.N. 267; 28 I.C. 332. 

11 
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6. Possession of immovable property. — The term ‘possession’ 
denotes an intricate and subtle legal conception.'- In popular us© it is 
ambiguous as we are accustomed to use it without minding the distinctions 
which are vital in law. Thus when I say ‘ I possess a house,’ I often mean 
‘I own it’* or when 1 say that ‘my clerk is in possession of it,’ I mean it is 
in his ‘occupation or custody.’ The essential elements in this legal concep- 
tion can be stated as follows : (i) the possessor has the power, however small, 
to use the property and exclude others from it, and the intent to possess, 
nnfmMs /jossfdendi ; (ii) no other person manifests that intent and has an, 
equal or greater power.® We may take a few illustrations. A is owner 
of a«honse arid lives in it ; he has then the possession besides the ownership. 
A lets it to B for a term of years, and B enters on the property ; A has 
only the ownership but B has the possession. A has given one of his rooms 
to his guest or clerk to occupy it ; /I is in possession though it is in the 
occupation or custody of the guest or clerk. In this case possession 
becomes different from physical occupation or enjoyment, as A has person- 
ally the power, if he likes, to turn out the occupier and there is no 
animus possidendi in the latter. Therefore a mere lodger or guest in 
a house, inn or hotel cannot bring an action for trespass.* But if the 
clerk or guest intends to stay and has the power to stay in spite of A, 
A has lost the possession and the occupier has acquired it though wrong- 
fully. A who is an owner in possession is turned oat of the house by B, 
a stranger ; B has the possession. B is now turned out hj 0 •, G has the 
possession. Thus possession in law is different from the right to possess and 
may have been acquired by the commission of a tort or crime. While the 
idea of possession in some of these cases is built on its popular meaning of 
actual or apparent physical control, the law has in others extended the 
conception to cases where there is no actual control but the control is 
presumed or only no'.ional. Just as some occupiers are not possessors, 
some pos-essors need aot he occup.ers a.; i.i the foliuwi'ng cases. 

1 On this suhje:l, ■ P'jU.-.ck vrnght, Posses-ion; Plolmes, Common Law, 
Ch. VI; Holdsworth, Vol. VIl ss. 1 and 2. 

2. “In common talk we coastanil/ speak as though possession were much the 
same thing as ownership. When a man says *1 possess a w.itch', he generally means 
‘1 own a watch’. Suppose that he has left his watch with a watchmaker for repair and is 
asked whether he still pos.esse, a watch, whether the watch is not in the watchmaker's 
possession and if so, whether both he and the w'atchmaker have possession of the same 
watch at the same time, he is perhaps a little puzzled and resents our questions as 
lawyers’ impertinences”; P. & M., Vol- II, p. 33. 

3. Terry, Principles of Anglo-Indian Law, p. 268 cited in P. & W. on Possession, 
p. 13. The addition of 'manifestation' to Terry’s statement seems to be essential. See 
T/ie Tuianiia, (1924) P. 7S. 

4. Man v. Liverpool, (1874) L. R. 9 Q. B 180 at p. 191, per Blackburn, J.; see also 
the observations of the same judge in Roade v; Truvspington, (1870) L. R 6 Q. B. 56 at 
p. 62'. Holywell Union v. Halkyn Drainage Co., (1895) A. C. at pp. 126, 134. The rule is 
otherwise, if a guest has the exclusive right of ocoupatiou ■ of specific rooms; Lane v- 
Dixon, (1847) 3 C. B. 776. 
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6. Possession without actual occupation.— Thus if A is at Madras 
and owns a house at Delhi, he is in law in possession so long as no one 
occupies it aJverselj' to A. Such again would be the case when A owns a 
large area of land or forest, parts of which he has never seen or to which he 
can have no access. If B, a neighbouring owner, asserts he is owner of the 
land or forest but has not exercised acts of enjoyment over it, the law 
imputes the power of control to the owner, or as it is said, possession 
follows title. ^ We see here to what valuable use the law puts presump- 
tions or fictions in constructing its theory and how the needs of the law and 
legal policy carry the doctrine of possession away from its popular 
connotation. 

7. Oo-owners. — A similar instance is the case of co-owners. Whhri A 
and B are two brothers owning a bouse in Madras and .4 occupies it or lets it 
and B lives in Calcutta for many yeai-s and does not receive any part of the 

^ rents, the law presumes the power and the animus to exist jn B also until 
there is a notorious act of exclusion or denial of his title by A ; the 
possession of one co-tenant is presumed to be on behalf of oil.® 

8. Trespasser’s possession must be effective.— 'fhe same principle 
is applied in cases where there is a conflict of possessory acts between the 
owner and a trespasser. No doubt if a trespasser completely dispossesses 
the owner, thenceforward possession is with the trespasser. In other 
words, he must liave obtained effective and peaceable possession. But the 
law is not overready to presume it in his favour® and will rather 
consider possession to continue in the owner if he also exercises acts of 
possession,* In Browne v. Dawson^ the plaintiff was a schoolmaster 
who had been dismissed by the trustees of a school and had given up his 

1. Sivasiibramanya v. Secretary of State for India, (1885) I.L.R. 9 Mad. 285, 304 ; 
Secretary of State for India v. NeUakMti, (1861) I.L.R. 15 Mad. lOl P.C- : 18 I. A. 149. 

2. Corea v. Appvhamy, (1912) A C. 230 ; Ahmed v. Jiamlal, (1914) l.I. R. 37 All. 203 : 
13A.L.}. 204; Velayuthamv. Stibbaraya, (1914) I.L.R. 39 Mad. 879; fagadeesekandra 
Banerji v. Taiyab Sardar, (1934) I.L.R. 61 Cal. 377 : 1934 Cal. 644 ; A’hwaj'a Afzal 
V. Mohammad, I L.R. 1936 Nag. 177 : 1936 Nag. 214 ; Mangammal v. Ilaii Muhammad , 
I.L.R. 1939 Kar. 597 : 1939 Sind. 315. 

3 Glyn v. Howell, (1909) 1 Ch- 666 ; Secretary of Slate for India v. Krishnamoni, 
(1902) I.L.R. 29 Cal. 518 (P.C ) : 29 LA. ■, Surendra v. Ahmed, (1935) I L.R. 63 Cal. 300: 
62 C.L.J. 177. A-! to vacant land, see 1938 Mad 454 ; v. 

Jageshtttar, I.L.R. 1943 Nag. 726. 

4.. See Mellisb, L.J., in Ex-parte Fletcher, (1877) 3 Cli. 11. 809, 812; see also Jones 
V. Chapman, (1847) 2 Ex. 803, 811 ; Convey Island Commissioners v. Preedy, (1922) 1 Ch. 
179; A'. Mutkavar y. Funkaran Fatty, (1922) I.L.R. 44 Ma'l. 8.83 (P.C.) ; 48 L.A. 395; 
Dhasiehhna Ktiari v Eamyad Fuar, 1934 Pat. 483. 

5. (1840) 12 A. & E. 624; see also Holmes v. Wilson, (1839) 10 A. & E. 503j Bowyer 
V. Cooke, (1847) 4 C E. 236 ; llemmings v. Stoke Fog is Golf Club, (1920) 1 K.B. 720; Dada- 
ihai V. Sub-Collector of Bioach, (1870) 7 Bom. H. C. (A.C.J ) 82 ; Kaj Krishna y. Mukia- 
ram, (1910) 12 C.L.J. 605; 7 LC 700; lie DharmoUnga, (1914) I.L.R. 39 Mad. 57; E. v, 
Bandu, (1927) I.L.R. 6 Pat. 794. 
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(6) for poseeBsion on behalf of the lessee, making him also a party to 
the action;! 

(c) for a fieclaration of title, when the trespasser takes possession 
nuder a hostile claim. ^ 

13. Historical development of remedies of lessors and lessees and 
owners out of possession.— The difference in the nature of the remedy allowed to 
lessors and lessees is explained by historical reasons and has left its mark permanently 
on the law.® Originally the remedy for recovering immovable property was what was 
known as the ‘ real action,’ e.g., the action begun by the ‘ writ of right.’ As this action 
became cumbrous in procedure,* special and speedier remedies were introduced from 
time to time. The ‘assize of novel disseisin'^ was introduced during the time of Henry II 
to restore possession to disseised persons wnd punish the disseisor. It was modelled on 
the ' actio Spain' of the canonist and the interdict r>/ of the Roman Law.* But the 
lawyers of the twelfth century who borrowed the remedy borrowed also the theory of 
possession under the Roman Law which required an animus domino (intent to deal as 
owner), and not merely an ajiimus itossidendi or tenendif and therefore denied this relief 
to the ‘ termor ’ or lessee for a term, of years. ® According to them he had no ‘ seisin,’ 
but at best only a contractual right against his lessor. Leasehold interests were treated 
as chattels and later on styled as ‘ chattels real.’* “ In an evil hour the English judges 
who were controlling a new posse.ssory action which had been suggested by foreign 
models adopted this theory at the expense of the termor. He must be the conductor 
who does not possess, or he must be the usufructuary who does not possess the land but 
has quasi-possession of a servitude. But they cannot go through with their theory. 
In less than a century it has broken down. The termor gets bis possessory action ; 
but it is a new action. He is ‘ seised ' but not ‘ seised of free tenement ’ At a somewhat 
later date he is not ‘ seised ’ hut is ‘ possessed.’ English law for six centuries and more 
-will have to rue this youthful flirtation with Romanism.”^* 

Thus 'seisin’ which -was originally synonymous with ‘possession’ came to be limited 
to 'possession of a freehold estate' as opposed to .subordinate interests like leaseholds. 

1. Tiravengada v. Venkatachala, tl915) I.L R. 39 Mad. 1043 : 30 M.L.J. 258 ; see also 
Souri Animal v. Vellayan, (1915) M.W.N. 12: 26 I.C. 347. He can sue alone if the lessee 
does not object ; Raj Kishore v. Jadunath, (1905) 11 C.W.N. 828. 

2. Titiivengada v- Venkatachala, above ; Kamchandra v. Ramanmani, (1916) 
20 C.W.N. 773 : 36 I.C. 890. 

3. See Holdsworth, Vols. Ill, pp 213-217 and VJI, pp. 1-78. 

4. The writ of right -was subject to great delay as many excuses or ‘ essoins ’ for 
non-appearance were permitted in that action. It was also tried by battle; Maitland, 
Equity, pp. 319, 320. 

5. ‘Assize’ meant originally sitting of a court or assembly; it was subsequently 

used to denote the things done, the enactments passed at such court or assembly; Holds- 
wonh, Vol. I, p. 275. 6. P. & M., Vol. II, p. 48. 

7. As to the exception to this rule in the Roman law (c.g., in the case of the pledgee) 
see Hunter, History of Roman Law, p. 341. 

8. Per West, C- J., in Land Mortgage Bank of India v. Ahmedbkoy, (1883) I.L.R. 8 
Bom. at p. 87. 

9. “The effect of this reasoning upon the English land law has not been happy. It 
has been to exclude interests for a term of years from the category of real property — to 
divide our land law into halves ’’ ; Holdsworth, Vol. II, p. 205. 

10. P. 8e M , Vol. II, p. 115. 
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When the inconvenience of denying relief to lessees was felt, they were allowed 
a new writ, quart ejteii infra ttrminum, hut its scope was limited to cases where the 
person who ejected the lessee was the lessor or a transferee from the lessor. It was after 
the introduction of the action of trespass that they got an eifeotivo remedy ; in its appli- 
cation to lessees, it had a special name, vfs., trespats de ijtctiont firmot, or ejectio firmot 
simply. Though it was held for sometime that a lessee could recover only damages in 
this action he was ultimately allowed to recover the land itself from any dispossessor. 
For owners out of possession the proper remedy was not trespass but the vtrit of right or 
the assise oj novel disseisin. As trespass had become popular by its effective processes 
and the older remedies were inconvenient and cumbrous, owners were allowed to use a 
form of action similar to the above. action of lessees known as ejectio firmot. This was 
done with the help of many curious fictions,*- which in an age of rigid procedure were 
the only means of relieving its hardships and extending old remedies to new cases.' 
The new action of owners came to be known as ‘ the action of ejectment * 'and was highly 
popular with lawyers. 

14. Scope of actions of ejectment, trespass and case. — The action 
of ejectment was used not merely by owners out of possession bnt also by 
persons who were dispossessed by the defendant. After the Jadicatnre Act 
it is simply called “an action for recovery of possession,’’ but the old name 
is even now used by lawyers and judges, and applied both to actions by 
owners out of possession who seek to recover property on the strength of 
their title, and .to those by persona who have been dispossessed by a trespas- 
ser. But the action for damages for trespass still retains the characteristic 
of being a remedy in the latter case alone. For permanent physical injury 
ta property, a landlord or other person having a reversionary interest can. 
have an action on the case, while the person in possession can sue in tres- 
pass and obtain damages : though at the present day both would be called 
actions for damages ^r the injury, the right and the. cause of action are 
distinct in each case. 

15. Possession without title. — Again a person whose possession was 
devoid of any legal right or title and might indeed have been acquired 
wrongfully can sue in trespass. ^ This is an elementary rule of the English 
common law. In this respect it did not follow the Roman law which distin- 
guished legal or juridical possession from actual possession, and gave the 
right to the possessory interdicts to the former and not to tbe latter. The 
plaintiff in an action for trespass should, however, prove Iliac he bad tbe 

1. For a descriplioii of them see Maitland, Equity, p. 351 ; Holdsworih, Vol. VII, 
p. 13. It was made to appear as if the action -was by an iniiiginary lessee John Doe 
against another imaginary person who ejected him, Richard Roe. John Doe claimed as 
lessee under the owner who came in ns real plaintiff and his title as owner was raised as 
an issue in the action. Richard Roe was similarly consid.-red to retire from the action in 
favour of the person in possession who was alloived to come in and defend upon the terms 
of admitting the fictitious allegations of a lease to John Doe, an entry by him and ouster 
by Richard Roe. 

2. ■ See per Lord Haldane in Hammerton y. Dysari, (1916) I .A.C. 57 at p. 69. 

3- Graham v. Peat^ (1801) 1 East. 244. 
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possession, i,e., the effective possession. If he and another wrongdoer are 
scrambling for possession one cannot sae the other in trespass. But if he is 
in possession, he is entitled to maintain it against all the world but the trne 
owner. This is known as the rale in Asher v. Whitlock^ and was stated 
thus : “Possession is good against all the world except the person who can 
shew a good title.” Therefore the defendant cannot plead merely ay«s tertii, 
viz., that a third party has the legal right and not the plaintiff. He can 
however succeed if he shows the right to be in himself.® In India the 
legislature has gone much further by enacting section 9 of the SpeciQo 
Relief Act which enables a dispossessed person to sue the trespasser and 
recover the property even though the latter happened to be the owner him- 
self.® This special remedy can be had only if the suit is brought within 
six months of the trespass.^ In suits which do not fall within section 9, the 
ordinary rule of English law will apply, viz., that in trespass the plaintiff 
need only prove his previous possession and the defendant can plead his 
own hat not a third person’s title." 

16,- Plea of jus tertii in an action of ejectment. — In an action of 
ejectment which is brought to try a question of title, the plaintiff can suc- 
ceed only if he proves that ha has a subsisting title, and the defendant can 
plead a, jus tertii.^ In such oases the rule is: "The plaintiff can recover only 
by the strength of his own title and nob by the weakness of the defen- 
dant’s.”® The cause of action here is a wrong to ownership, while in the 
suits discussed above, it is a wrong to possession. It is necessary to keep in 
mind this distinction if we are to apply the aforesaid rules properly, and 

1. (186S) L.R. 1 Q.B. 1 at p. 4 ; per Cockburn, C- J . ; see also Perry v. Cliseold, 
(1907) A.C. 73. 

2. The Winkjield, (1902) P. pp. 42, 54; tfichtlUy. Ely. Beet Sugar Factory, (1931) 
2 Ch. 84. 

S. Enaetoollah s. Kishan Soondar, (1867) 8 W.R. 386, 339; Ismail Ariff v. Maho- 
med, (1893) I. L.R. 20 Cal. 834 at 843; 20 LA. 99 (P.C.) ; see also tlie Bombay Mainlatdar,’ 
Courts Act (Bom. Act II of 1906), s. 5 (cl. 2). 

4. Limitation -Act, 1908, Art. 3. 

5. This is the view of all the High Courts in India except that of Calcutta ; see 
Hanumantrav v. Secretary of State for India, (1900) I.L R. 25 Bom. 287 : 2 Bom. L. R. 
1111 ; iVali Ahmed v. Afinihia, (1891) I L.R. 13 All. 537 ; Umrao Singh v. Ramji, (1914) 
I.L.R. 36 All. 51; Narayana v. Oharmachar, (1903) l.L.R. 26 Mad. 514: 13 M.L.J. 146 ; 
Bodha Ganderi v. Ashoka Singh, (1926) I.L.R. 5 Pat. 765 ; but see JCtran Chandra v. Pra- 
sanna Kumar, (1933; I.L.R. 61 Cal. 419 : 38 C.W.N. 196 ; for other rulings on this point, 
see below, para. 53. 

6. Frogmorton d. Fleming v. Scott, (1802) 2 East 467; Doe d. Harding v. Cooke, (1831) 
7 Bing at p. 348, per Alderson, J.; Danford v. Me.inulty, (1883) 8 A.C. 456; Ramaehandra 
V. Vinayek. (1914) I.L.R. 42 Cal. 384, 421: 41 LA. 290 (P.C.); Jaigobind v. Ramanandam, 
(1928) 55 M.L.J. 56 P.C. ; see also Narayandoss v. Gulat Bi Bat, (1927) I.L.R. 50 Mad. 
927 at p. 938: S3 M.L.J. 709 (F.B.). 

7. See Roc d. Haldane v. Harvey, (1769) 4 Burr. at. p. 2487 per (.ord Mansfiald, C. J.; 
Hemchand v. Peary Lai, 1942 P.C. 64. 
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reconcile seemingly conflicting dicta as to the plea of jus tertii in actions of 
ejectment. 1 Especially is snch cantiou necessary as in these actions the 
claim is often based not merely on title bnt also on a trespass. It is safer — 
now that forms of action arc no moro — to avoid theso old names and look at 
the substance of the cause of action in each case. Whether the form of 
action would have been trespass or ejectment, the rule in Asher v. Whitlock 
applies if the plaintiff proves that his possession had been disturbed by the 
defendant. 2 In other cases the second rule applies and the plaintiff fails if 
his own case discloses, or the defendant can prove, a better right elsewhere.3 
Indeed the second rnle is merely an application of the first as both are 
intended to protect existing possession from disturbance. 

17. Origin ot the rule protecting possession. — ^The rule protecting posses- 
sion is woven into the very structure of English law and is not affected hy forms of action. 
Indeed, it is much older than the doctrine of ownership* and the remedy given to owners 
to assert their title.* We will see later that in the case of chattels the remedies of the 
early law were available only to the person who had possession and imparted this 
feature to the action of trespass*. It was after the action of ejectment became 
popular and superseded the real actions* that courts developed the theory of ' absolute 
ownership ' by holding that in an action of ejectment the plaintiff should prove a title 
not merely better than the defendant’s but good' against all the world.® The policy of 

1. E-g., of. Aiher v. Whitlock, (1865) 1 Q.B. 1, with Davison v. Gent, (1857) 1 H. & 
N. 744; see also Sundar v. Parbati, (1899) I.L.R. 12 All. 55 (P.C.) ; Sitaram v. Sadhu, 
(1914) I.L.R. 38 Bom. 240 : 16 Bora. L.R. 132 ; Subbaiya v. Mahamad, (1916) 32 M.L.J. 85 ; 
40 1.C. 50; LM v. Singh Ahmed, 1937 Lah. H; dhatarbuf Singh v. Sarada Charan Guha 
(1932) I.L.R. 11 Pat. 701. 

2. The observations of Cockburn, C.J., in this case support this explanation and not 
any general application of the rule to all actions in ejectment. They were cited with 
approval in Perry v. Clissold, (1907) A.C. 73 by Lord Macnaghten. Their application to 
the facts of Asher v. Whitlock is, however, not quite clear. The facts were these. The 
last male owner had in 1842 encroached on some waste land in a manor, and died in 1860 
leaving a will by which ho devised it in favour of his widow and on her re-marriage, to 
his daughter. The widow remained in possession with the daughter, and in 1R61 married 
the defendant, and all three resided in the property till 1863 when the daughter died. The 
plaintiff who was the heir-at-law of the daughter sued the defendant and was held entitled 
to recover. The defendant's plea that the last owner had no devisable interest was not 
accepted. The decision may bo supported on the ground that the defendant was in 
possession as agent or bailiff of the daughter and could not deny her title ; see Radcliffe, 
Cases on Torts, p. 282 (foot-note) ; 32 M.L-J. 85 above. .See al-o on this point Dixon v. 
Gayfere, (1853) 17 Beav. 421. 

• 3 3. P. A W., Possession, p. 92; Holdsworth, Vol. VII, p. 66; S..\. Wiren, 41 L.Q.R. 145. 

4. “ The term ‘ owner ’ was first used in the year 1340, and ' owner.-hip ’ in 1583 
Holdsworth, Vol. II, p. 78. 

5. The old remedy of the writ of tight determined only the better rights as between 
the parties; Maitland, Equity, p. 312 ; Holdsworth, Vol. Ill, p. 90. 

6. See below’, Chap. V, para, 14. 

7. They were abolished by the Real Property Limitation Act, 1833 (3 & 4 Will. 
IV, c. 27, s. 36) but had long ago fallen into disuse. 

8. England d. Sybarn v. Slade, (1792) 4 T. R. 682 at p. 683 ; Doe d. JPawn v. 
Horn, (1838) 3 M. & W. 333 ; Doe d. Goody v. Carter, (1847) 9 Q.B. 863 ; Doe d. Carter v. 
Barnard, (1849) 13 Q.B. 945 ; see Holdsworth, Vol. VII, pp. 66, 79. 

12 
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the law in protecting possession apart from ownership and occasionally even against 
ownership as in the case of the possessory interdicts of the Roman law has exercised the. 
minds of jurists and philosophers.’’ The chief reasons for the protection of possession 
are (a) the maintenance of peace and order ; ‘ any other rule would be an invitation to 
all the world to scramble for possession ** ; (j) the interests of personal security ; 'the 
protection of possession of land and chattels is an extension of that protection which the 
law throws around the person,’® (e) the interests of owners; otherwise they would be 
put to the trouble and burden — not always light — of proving their title before getting 
back possession. The protection of wrongful possessors is only an unfortunate though 
unavoidable consequence of protecting rightful possessors.* In other words possession 
is protected (a) as a branch of the criminal law, (b) as a branch of the law of tort, (e) as a 
branch of the law of property. In particular times and countries the interests of public 
peace would be more paramount than other speculative grounds of legal policy. While 
in. mediaeval England the courts furnished remedies of the assize of novel disseisin and 
The writ of trespass to protect mere possession, the Indian legislature has iii the' 
nineteenth century gone further in the same dire.ction by helping dispossessed persons to 
get back possession even from rightful owners by means of a suit under section 9 of the 
Specific Relief Act and of an application to a Magistrate under section 14S of the 
Criminal Procedure Code.* 

18. Disturbance of possession. — We pasH ou to the second point to 
be proved by the plaintiff in an action of trespass, vie., that his possession 
was disturbed by the defendant. In the old form of action, the usual 
allegation was that the defendant “broke into the plaintiff’s close,” 
clausum fregit. The disturbance of possession may be, (a) by entry of the 
defendant on the property, (6) by his remaining on it after any license or 
permission to remain was cancelled, (c) by any physical injury to the 
property or placing inanimate things on it, (d) by entry of the defendant’s 
cattle on the property. 

r 

19. Entry of the defendant. — The entry of the defendant must be 
his voluntary act. An involuntary entry {e.g,, being carried against his 
will and without his neglect by a runaway horse) is not a trespass. But if 
it is voluntary, even an entry made by mistake is a trespass.* The 
plaintiff need not prove that it was wilful or negligent, much less that 

1. E.g; Savigny, Kant, Holmes, Maitland ; see Holdsworth, Vol. Ill, 'p. 95. The 
English rule is traceable lo Germanic customs of ancient times. 

2. Per Lord Kenyon in ]Vebb v. Fox, (1797) 7 T.R. 391 at p. 397; Holmes, 
Common I.aw, p. 213 ; " Law, being a practical thing, must found itself on actual 
forces. It is quite enough, therefore, for the law that man, by an instinct which he 
shares with the domestic dog, and of which the seal gives a most striking e-xample, 
will not allow himself to be dispossessed, either by force or fraud, of what he holds, 
without trying to get it back again.” 

3. Per Lord Denman in Rogert v. Spence, (1844) 13 M. & W. 571 at p. 581. 

4. P. & M., Vol. 11, pp. 41, 42. 

5. See below, para. 55. The proceeding under s. 145 bears a very close resem- 
blance to the possessory interdict known as »ti postidetis, as to which see Hunter, 
History of Roman Law, p. 357. 

6. .ffa«/yv. CirorA«», (1682) 3Lev. 37; Preston v. Mercer, (VafiS) Hardres 60; see 
Radcliff, Cases on Torts, p. 223. 
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it was attended with any force, violence or damage. The words in 
the writ, vi et armis and ad grave damnum became long ago mere 
snrplusage. Merely setting foot on another’s property is in law a 
trei;paBS.i In this respect the civil wrong differs from the offence of crimi- 
nal trespass in which an intent to annoy, insult or intimidate is a necessary 
ingredient.® Civil (respass to property also differs from personal injury 
which is usually actionable only on proof of intent or negligence. The 
law may seem to have gone further in the protection of property than in 
that of the human person. The explanation is again historical.® As many 
of the actions of trespass were really brought owing to the inconvenience 
of the real actions to establish disputed title, a mere entry or some such 
slight invasion of property was considered enough to found a cause of 
action, and the trespass was only a peg to hang the case upon. On the other 
hand the law as to personal injuries was not subject to any such historical 
accident. Street suggests that the above distinction rests .also on practical 
grounds. He observes that “ a man may well be expected to protect him- 
self within certain limits from physical hurt, but there is often no other 
eye than that of the law to guard his lands.”* This may be so. Probably 
the law reflects also social opinion and sentiment in prohibiting even mis- 
taken and unguarded intrusions into another’s premises. In effect, the rule 
is not so hard or exceptional as it may appear, as every person is expected 
to know when he transgresses into another’s boundary, and a trespasser if 
his act is not intentional is at least negligent. A person is also liable for 
the entry by his servant or agent acting under his express or implied 
authority.® An attachment of property is a trespass but a mere o];der of 
attachment not followed by any interference with possession is not.® 

20. Entry below the surface. — Entry below the surface would be a 
trespass, as where a person excavates mines or builds under another's soil. 

21. Entry above the surface. — The law regarding entry into air- 
space was not clear > but has been defined by statute in the case of flight by 

1. The case of ‘ Thorns’ (1466) Y. B. 6 Ed. IV fo. 7, pi. ^18 Kenny, Cases on 
Torts, p. 379 is an early and well-known authority on trespass. A person was held liable 
for going on his neighbour's land to remove the thorns which fell from his trees which 
be was cutting from his own land. For other well-known statements of the role, see 

, Eniiek v. Carrington, (1765) 19 St. Tr. at pp. 1029, 1065 ; Ashby v. White, (1702) 2 Ld. 
Ray, 938. See, however, Restatement, § 166. 

2. S. 441, I. P. C. ; see Vullappa v. Bheema Rao, (1917) I. L. R. 41 Mad. 156. 

3. Holdsworth, Vol. VIII, ij. 467 ; Holmes, Common Law, p. 97. 

4. Foundations of Legal Liability, Vol. I, p. 24. 

5. Gregory v. Piper, (1829) 9 B. & C. 591 j Joseph Ranei, Ltd. v. Graig, 

(1919) 1 Cb. 1. 6. Mohammed Mustafa v. Mohammad, 1940 Lab. 21. 

7. Willeox V. Kettell, (1937) 1 A.E.R. 222. 

8. Pickering v. Rudd, (1815) 4 Camp. 219, 221 ; Pay v. Prentice, (1843) 1 C. B. 828 ; 
Kenyen v. Mart, (1865) 6 B. & S. 249, 252; Wandsworth Beaid of Works v. United Tele- 
phone Co., (1884) 13 Q.B.D. 904, 927. On this subject see McNair, Law of the Air, 1932 
(Tagore Law Lectures, 1931). 
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aircraft, lu 1919 it was agreed by tbe nations who were signatories to tha 
International Convention of Paris ^ relating to Aerial Navigation that their 
aircraft fahonld be at liberty to fly over the territories of one another. This 
Convention was given effect to in England by the Air Navigation Act, 1920,- 
and in India by the Indian Aircraft Act, 1931.® These Acts declare that 
no action shall lie for trespass or nuisance merely by reason of the flight 
of aircraft over any property at a height above the ground which having 
regard to wind, weather and all tha circnmstances of the case, is reasonable 
or by reason only of the ordinary incidents of such flight.” This immunity 
is subject to the condition that the provisions of the Acts and any Order in 
Council or regulation made thereunder and of the Convention are duly com- 
plied with. Even apart from the above enactments, it is doubtful whether 
the mere flight of aircraft over another’s land would be an actionable tres- 
pass. The maxim, cujus eat aolum, ^iia eat usque ad coelum,* ‘ the owner 
of the soil is owner also of the whole column of space above the surface ’, 
cannot obviously be invoked to solve so essentially a modern problem.® 
Dr. McNair has pointed put that apart from the maxim there is no warrant 
for the view that there can be any possession or ownership in a mere 
column of air-space as distinguished from air or other contents of that 
space.® The maxim would however be applicable to the air-space 
within the height of bniidings and capable of effective possession. 
Therefore an owner of land may use that space as he likes by building 
on it and can remove any projection into it like an overhanging tree, 
bough or cornice.'^ But it is doubtful if these projections would per se 
be trespasses.® In a Bombay case,® the High Court held that a person 
whose eaves projected over the land of another for a period of twelve years 
did not acquire a right to maintain them by adverse possession, as the 
column of air occupied by the projection was not immdvable properly 

1. Above, Chap. 11, para. 9. 

2. 10 & 11 Geo. 5, c. 80, s. 9. Above, Chap. II, para. 10. 

• 3. Act XXII of 1934, s. 17. 

4. Co. Litt. 4 (a) I see Corbett y. Hill, (1870) L.R. 9 Eij. 67 1 ; lianc hod Sham ji v. 
Abdulla Bhai, (1904) l.L.K. 23 Bom. 423 : 6 Bom. L.R. 356. 

5. Another such problem is illuminated sky-writing by aeroplanes for adverti.'-.ement, 
which may be restrained as a nuisance ; 173 L.T. p. 90. 

6. Law of the Air, pp. 33, 34. ^ 

7. Lemnton v. Webb, (1895) A. C. 1; as to a cornice see Ktinj Behati y. liaideo, (1918) 
47 l.C. 950 tOudh); Chhagaulal y. Hemchand, 1932 Bom. 224: 34 Bom. L. R. 395 (eaves); 
Bhahyabhai v. Hiralal, 1936 Bom. 3: 37 Bom. L.R. 939. Such permanent structures are 
actionable without proof of damage unlike an overhanging tree ; Smith v. Giddy, (1904) 
2 K. B. 448. But both can be removed without proof of damage. 

8. See, however, Bamasuhbier v. Shmbagaratnam, 1927 Mad. 357; Kashi Bai v. 

Vallabhai, (1922) l.L.R. 46 Bom. 827 : 24 Bom. L.R. 305; Hans liaj y. Jagat Singh, 1938 
Lah. 208. 9. Chhaganlat v. llemehand, above. 
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within the meaning of Art. 144 of the Limitation Act. The American 
Restatement has adopted the view that an entry into air-space over another’s 
land is a trespass, though entry by aircraft for purposes of travel in a 
reasonable maiiiier at a proper height and in accordance with regulations in 
force is privileged. ^ The privilege is lost and it is an actionable trespass 
if, for instance, aircraft is used for spying on or taking motion pictures of 
the activities of a person on the land. When a person makes a forced land- 
ing on or has to fly at a low altitude over another’s land for self-protection, 
it is a trespass but excused on the ground of necessity.^ If the trespass is 
accompanied by material damage to person or properly, it would involve 
an absolute liability in England by reason of the statute aforesaid.^ 

22. Remaining on land after expiry of licence.— Remaining on 
another’s land after the licence to remain is revoked is also a trespass 
though the entry was justified by the licence. But the continuance in 
possession or ‘ holding over,’ as it is called, by a lessee after the expiry of 
the period of the lease will not be a trespass because unlike the licensee or 
invitee the lessee has the possession and not the lessor.^ When a person 
who had a limited right of entry exceeds that right, e.p., uses the highway 
for some other purpose than passing over it, he is liable for a trespass.'' 

« 23. Physical injury or placing inanimate things on the land.— It 
is a trespass to cause physical injury to another’s land or to place things on 
it.® The injury must be direct. If it is indirect or consequential, it is not 
a trespass but may be a nuisance, c.p., allowing water to escape into another’s 
land from a drain or spout ® in one's o^wn land, digging in one’s land and 
cansing a subsidence of another’s,* allowing one’s trees to overhang a neigh- 
bour’s land.io The liability for trespass to land may be in theory absolute, but 
there is likely to be some element of wilfulness or want of care on the part of 
the trespasser. The liability may, however, be absolute under a rule of the 
common law like that in Bylands v. Fletcher or under statute like the 
Air Navigation Aot.^ - Finally it must be noted that trespass is a continu- 
ing wrong as long as the injury to the land continues or the thing placed on 

1. §§ 159, 194. 2. § 197. 3. Above, Chap. II. para. 10. 

4. 10 & 11 Geo. V, c. 80, s. 9 ; above, para. 13. 

6. JH^arrison v. Duke of Rutland, (1893) 1 Q.B. 143 j Hickman, v. Maisy, (1900) 
1 Q.B. 752. 

0. Gregory v- Piper, (1829) 9 B. & C. 591 ; Westripp v. BaldocU, (1938) 2 A.E.R. 779 
(placing a ladder or plank against another's wall). 

7. Tenant v. Geldteia, (1704) Ld. Raym, 1089. 

8. Reynolde v. Clarke, (1725) 2 Ld. Raym. 1399. 9. Below, Chap. VI, para. 28. 

10. Smitk V. Giddy, (1904) 3 K.B. 48 ; of. Simpson V. IPeier, (1935) T.L.R. 302, where 

the defendant was held liable in trespass for allowing a creeper to grow and block the 
plaintiff's gutter. 11. Below, Chap. VI, para. 54.' ' 13. Above, Chap. II, para. 10. 
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the Iliad continuts to be there. The following case is an illnstration. The 
defendaiiis who were a firm of builders and contractors engaged in palling 
down the upper storeys of certain premises, omitted to remove the rubbish 
which thereby fell on the roof of an adjoining house. In course of time the 
rubbish got into a drain pipe in that house and by choking the gully caused 
the basement to be fiooded during a heavy rain. The plaintiff was a tenant 
of the house who had entered into possession after the original act of tres- 
pass, vis., lotting rubbish to fall on the house. It was held that he could 
sue the defendants for trespass and the consequential damage as the trespass 
was a continning wrong.i 

24. Gattle-trespaiSS. — In England the owner of cattle which stray 
into another’s land has always been held liable for a trespass. “ No damage 
need be proved and nominal damages may be awarded for the mere entry.® 
But nnlike the other categories of trespass the liability for cattle-trespass is 
absolute.* In other words it is unnecessary for the plaintiff to prove intent 
or negligence, and it is not open to tho defendant to prove its absence and 
escape liability. The rule as to cattle-trespass has had a great influence on 
the modern law. It served as the foundation of the doctrine of Hylands v. 
Fletcher ® and for that purpose has been assimilated to the category of 
nuisance. It comes of a very ancient stock of legal ideas, as special rules for 
compensation for damage to crops by straying cattle are fonnd in ancient 
codes, like the Twelve Tables of Rome ® or the Code of Mann.’’ The 
right to distrain cattle which do damage and to detain them till compensa- 
tion is paid is still part of the law and is traceable to the primitive custom 
of noxal surrender.® 

25. Defences to liability for cattle-trespass.— To this strict rule 
of liability for cattle-trespass, some defences or exceptions have been recog- 
nised. (a) Act of a third party. The owner of the cattle is not liable if a 
stranger lets them loose. If however this was due to his own negligence, he 
will be liable.® (6) The plaintiff’s breach of duty to fence his land.. The 

1. Konskier v. Goodman, (1928) 1 K.B. 421. 

2. Hylands V. Fletcher, (1866) L.R. 1 Ex. 265, 280-284. 

3. Ellis V. Loftus Iron Co., (1874) L.R 10 C.P. 10, 12. 

4. Hylands v. Fletcher, (1866) L.R. 1 Ex. 265 ; Wigmore’s article in Selected Essays, 
p. 73 ; Pollock, Torts, p. 514 ; bat see Jeremiah Smith’s article in Selected Essays, p. 209. 
In India this rule is confirmed by the Cattle Trespass Act, I of 1871, ss. 10 and 29. S. 26 
makes the trespass of pigs even punishable apart from neglect. The rule has also been 
followed by the courts ; Madho y. Akaji, (1912) 17 I.C. 899 (Nag.). 

5. Below, Chap. VI, para. 64. 

6. Table VIII, Clause 7 j see Prichard and Nasmith, History of Roman Law, p. 93. 

7. Chap. VIll, 240, 241. 8. Below, paras. 44 and 45. 

9. Me Gibbon v. Me Curry, (1909) 43 Ir. L.T. 132. 
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duty may arise under statute, contract or prescription. > There is no general 
duty under the common law to fence one's land from another’s and the 
absence of a fence in the plaintifif’s land is ordinarily no excuse to the owner 
of straying cattle. * Nor can the latter rely on a contract between the 
plaintiff and a third party, e.g., the plaintiff’s landlord, with whom the 
plaintiff was under a covenant to fence the land.^ (c) That the plaintiff’s 
land or premises adjoined a highway and the defendant’s cattle were driven 
along the highway without any neglect on the part of the defendant or his 
servants.^ In such a case the defendant has also a right to go on the 
plaintiff’s land for taking them back and is not liable for trespass if he does 
so.® In Gayler and Pope v. Davies & Son,* McCardie, J. observed that 
this rule is “just and convenient and agreeable to modern notions and 
everyday life", and that it rests on the principle that owners of property 
adjoining a spot on which the public have a right to carry on traffic take 
the risk of their property being injured by that traffic and cannot recover 
merely on the ground that the defendant was the owner of the vehicle or 
other thing which caused the Injury and without proof that the injury was 
due to intent or negligence.’' In the particular case the defendant was 
held liable as there was negligence in leaving his carriage and ■ horse un- 
attended in a public street. Subject to such defences the owner of cattle is 
liable to the occupier of property on which they trespass. 

26. Extent of liability for cattle-trespass.— The owner of the 
trespassing cattle is liable to pay damages for the mere trespass and also for 
any consequential damage, e.g.^ damage to crops® or infection of the 
plaintiff’s sheep by the diseased sheep of the defendant’s®, injury to 
the plaintiff’s mare by the defendant’s horse kicking or biting it.io But 

1. Rooth V. IViUon, (1817) 1 B. & Al.l. 59 ; Goodvyn v. Cheveley, (1859) 4 H. & N. 
631 ; Singleton v. Williamson, (1861) 7 IT. & N. 410 ; as to cases whore a person is sued for 
breach of a duty to fence and resulting damage, sec La'-orenee v. Jenkins, (1873) L.R. 8 
Q.B. 274 (a prescriptive duty) ; as to a duty under statute, see Ry. Clauses Consolidation 
Act. 1845 98 4 9 Viet. c. 20 ; cf. Fawcett v. V. A'. Midland Ry. Co., (1851) 16 Q.B. 610 ; 
Ricketts V. B. S{ W. India Docks Co., (1352) 12 C.B. 160 ; Luscambe v. G. W. Ry. Co. , 
(1899) 2 Q.B. 313 ; see, below. Chap. XVII, para. 4; as to duty under contract, see Firt/i 
V. Bowling Iron Co., (1878) 3 C.P.D. 254. 

2. -Dovaston v, Payne, (1795) Sm. L.C., VoL II, p. 160; 2 11. Bl. 527; Boyle 

V. Tamlyn, (1827) 6 B. & C. 329. 3. Holgate y.Bleasard, (1917) 1 K.B. 4+3. 

4. Tillet V. Ward, (1832) 10 Q. B. D. 17 ; Gayler and Pope v. Davies ,(• Son, (1924) 
2 K.B. 75 ; Madko v. Akaji, (1912) 17 I.C. 899 (Nag.) 

5. Goodwyn v. Cheveley, (1859) 4H. & N. 631 ; see also references to old ;irocedents 
in support of this rule in the article of Wiginore, Selected E' says on Torts, pp. 74, 75. 

6. (1924) 2K.B. 75 at p. 83. 

7. The learned Judge cited this principle from the judgment of Lord Blackburn 
in River Wear Commissioner v. Adamson, (1877) 2 A.C. 743, 767. See also a similar 
dictum of Lord Blackburn in Rylands y. Fletcher, (1866) L.R. 1 Ex. 265 at p. 286. 

8. Wellaway v. Courtier, (1918) 1 K.B. 200. 

9. Theyer v. Purnell, (1918) 2 K.B. .333. 

10. Ellis V. Loftus Iron ^ Co., (1874) L.R. 10 C.P. 10. 


96 THE LAW OP TOETS. [OHAP, 

injury to a man by the defendant's horse is not a natural consequence 
nnless the defendant knows that his horse had a tendency to attack men.^ 
When the element of trespass on land in the plaintiff’s possession is wanting, 
a person complaining of injury to himself or to his animals by the defen- 
dants’ cattle cannot recover merely on proof of the injury and without proof 
of the defendant’s fault.® Thus while in Ellis v. Loflus Iron Co.^ the 
plaintiff recovered when the defendant’s horse put its mouth across the 
fence and bit his mare, in Mnnton v. Brocklebank^ the plaintiff could 
not recover when his horse was kicked by the defendant’s mare while 
both were grazing in the field of a third party, 

27. Trespass of other animals besides cattle.— The above rule 
applies only to the trespass of cattle® and not of other animals, e.g., a 
■ dog® or a cat.’’ In the case of these animals, the plaintiff can recover 
only on proof of the defendant’s fault, vis., keeping them with knowledge 
of their mischievous tendency.® But no action tor their mere trespass 
will lie. In Mason v. Keeling,^ Holt, C. J. explained the distinction 
by the theory that trespass lay only in respect of animals in which a right 
of property existed in law.'® That this theory is incorrect is now generally 
accepted.'! In Buckle v. Holmes where the owner of a oat was held not 
liable for its straying into the plaintiff’s premises and killing his pigeons 
and fowls, Bankes, L. J. stated the real explanation to be that the stricter 

I. V. /r«//ar«, (1913) 3 K.B. 629. 

2 Cox V. Burbidge, (1863) 13 C.B.N.S. 430; HeathU Garage v. Hodges, (1916) 
2 K.B. 370. 3. (1874) L.R. 10 C.P. 10. 

4. (1923) 2 IC B. 212 ; Salmond (Tort-;, p. 566) observes that this case seems 
inconsistent with In re Polemh, as to which see below, Chap. XIV, para. 64. 

5. I.e., horses, oxen, swine, poultry. There is no reported case of trespass of 
poultry. See Hadnoel! v. Ri,<hton, (1907) 2 K. B. 343 (owner of fowls held liable for 
injury to a person riJiiig on cycle iu a highway). 

6. Mason v. Keeling, (1699) 12 Mod. 333 ; Bro-wn v. Giles, (1823) 1 C. & P. 118; 
Saunders v. Teape, (1884) 31 L. T. N. S. 263. 

7. Buckle V. Holmes, (1926) 2 K. B. 125. 

8. Head v. Eduiards, (1864) 17 C. B. N. S. 245 (a dog accustomed to chasing 

and destroying game). 9. (1699) 12 Mod. 332 at 333. 

10. This appears to have been a passing invention of Holt and a compound of two 
dilTerent rules of the common law, vis., 6rst that there can be a larceny only of cattle, 
horses, poultry and other animals fit for food and not in respect of dogs, c-ats and other 
base animals not fit for food ; 1 Hawk, P. C. Bk. I, c. 19, s. 43 ; Halsbury, Laws of England, 
Vol. I, p. 368; Hannam v. Mockett, (1824) 2 B. & C. 934; and second, the rale whi:li 
prevailed on the strength of a similar rule in the Roman law that where animals in 
which a man has no property l,e.g., wild animals) escape from a’ man’s custody, he 
is no longer liable for any injury they may cause ; May v. Burdett, (1846) 9 Q. B. 
101 at p. 113; Halsbury, Laws of England, Vol. I. p." 378. 

II. Per Willes, J. in Cox v. Burbidge, (1863) 13 C. B. N. S. 430 ; Holdsworth, 
Vol. VllI, p. 470; Wigmore’s article in Selected Essays on Tprts, p. 75. 

12. (1926) 2 K. B. 123 at p. 129. 
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rnle in the case of cattle was due to their tendency tc stray and eat 
crops unlike dogs and cats which are nsoally allowed to wander and are 
not kept shut up like cattle. 

28. Trespass by a tenant-in- common. — As regards joint tenants or 
tenants-in-common, acts done by one of them in the usual course of 
enjoyment will not amount to a trespass.^ But a co-tenant will be liable if 
his act amounts to (a) a total exclusion or ouster of the others * ; (6) a 
destructive waste of the common property,® e.g., pulling down a building. 

29. Justifications. — We now proceed to deal with certain justifi- 
cations * which deserve special notice here, viz., (a) Authority of party, 
(6) Authority of law. 

30. Authority of party.— It may be by (i) grant or (ii) leave and 
licence. 

31. Grant. — The grant may be of the absolute right under a sale or 
gift, or of a smaller right under a mortgage or lease, or of an easement or 
other servitude like a right of way or right to catch fish or to cut trees or 
grass or to shoot game. In India a transfer of any interest in immovable 
property can be made only by a registered document where its value is 
above Rs. 100. The defendant may plead a grant by the plaintiff himself 
or ha may plead one from the real owner. 

32. Leave and licence. — It may be from the plaintiff himself or 
from the real owner. In the latter case the defendant must prove the 
ownership of the liconaov and the authority from him.® The law with 
regard to licences has been laid down in a number of decisions in England 
and has been enacted substantially in the same form in India by the Indian 
Easements Act.® A licence may be express as in the case of a guest in a 
house or a person who has purchased a ticket to attend a cinema. It may 
be implied from the conduct of the grantor, as where a person is habitually 
allowed to use another’s land as a shortcut. The essence of a licence is 
first, that it is personal to the 'parties and cannot be assigned. But unless a 

1. Cff. V. (1390) I. L.R. 18 Cal. 10 (P. C.) : 17 1. A. 110; A\r./ 

Singh V. Radhu Singh, (1934) I.r..R. 15 Lah. 708. 

2. Jacobs V. Se-.n^rd, (1872) I..R. 5 ILL. 464 ; • ee al^o Murray Ash and Kennedy v. 
Hall, (1849) 7 C. B. 441 ; Balaram v. Syama, (1920) 24 C.W.X. 10D7 : 60 I.C. 298 ; Curiim- 
ihoy V. Creel, (1929) I.L R. 57 Cal. 170, 195. 

3. See previous uote. For cases of a. co-owner bniidinK on common land. Shio 

Perskad-ir. Leelah, (1873) 20 W. R. 160; Shade v. Anup, (1889) l.L.R. 12 All. 436; 
Hanakayya y. Harasiathiilu, I L. R. 19 Mad. 33; Hcniinta v. Baranagore,(Vb\.h) 

19 C. W N. 442 : 24 1. C. 313 ; Mohanehand v. Isahbhai, (1900) l.L.R. 25 Bom. 243: 
SBom. L. R. 898 (a co-tenant laying a drain, is not ouster or waste). 

4. For a detailed and interesting enumeration, see Restatement §167, et seg. 

5. (7//o«/6erf (1809) llE8st65. 6. Ss. 52-64. 

id 
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cli£Eerent inteution. is expressed or necessarily implied, a licence to attend a 
place of public entertainment may be transferred by the licensee.^ 
Secondly, a licence is revocable by the licensor. Bnt it cannot be revok- 
ed if (a) it is coupled with a transfer of property and such transfer is in 
force, (&) the licensee, acting upon the licence, has executed a work of a 
permanent character and incurred expenses in the execution.* Thus the 
transfer of a right to cut trees or to shoot game on a land involves the 
accessory licence of going on it, and therefore it cannot be revoked. If a 
licence is validly revoked, the licensee’s continuance on the premises is 
no longer lawful and he becomes a trespasser from that moment or after 
such reasonable time as is necessary for him to quit the place.* Like any 
other trespasser he can be ejected if he refuses to quit. He may be able to 
sue the licensor for breach of contract,^ but cannot sue a stranger for 
disturbance of his use of the property under the licence.* A question of 
some nicety and difficulty hss arisen as to the rights of a person who has 
purchased a ticket to attend a public entertainment like a race meeting or a 
cinema. Can he be evicted by the licensor before the meeting or the per- 
formance is over, and if evicted by force, can be sue the licensor for assault 
and battery? In Wood v. Leadbitter* it was held that he could not. In 
Hurst V. Picture Theatres, Limited,'^ it was held that he could. The two 
decisions are directly in conflict and the former is considered to be no longer 
law. In the earlier case, Baron Alderson held that the plaintiff, the ticket- 
holder, was only a bare licensee and had no interest in immovable property 
as it could be acquired only by deed. The later case proceeds, however, on 
the following reasoning. As the plaintiff had purchased the right to attend 
the performance to its end, the licence to go into the building and remain 
there for that purpose was accessory to that right and was, therefore, really 
a licence coupled with a grant. Even if the grant required the formality of 
a deed under seal, the rights of the grantee would be protected in equity by 
means of an injunction restraining the grantor from ejecting the grantee in 
violation of the contract. No doubt, before 1875, a court of common law 
like the one which decided Wood v. Leadbitter could not grant relief on 
that basis and could only direct the licensee to a court of equity. But in 
1875 courts of law and equity were mei’ged in the same court. Therefore 
the court of King’s Bench which decided Hurst's case in 1915, could, by the 
grant of an injunction, maintain the licensee in possession, and regard any 
force used by the grantor to evict him as illegal and actionable. There is 
no reason why Hurst's case should not be followed in India. 

1. S. 56. 2. S. 60. :i. Hyde v. Graham, (1862) 1. H. & C. 593. 

4. King V. David Allen Sf Sons, (1916) 2 A. C. 54. 

5. Hilt V. Tupptr, (1863) 2 H. AC. 121. 6. (1845) 13 M. & VV. 838. 

7. (1915) 1 K.B. 1. An Australian case has dissented ; 53 L.Q.R. 318 ; 64 L.Q.R. 
319. See Hanbury, Equity, pp. 117-9. 
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33. Authority of law.— It may arise for the purpose of exercising 
the rights discussed in the following six instances. 

34. Re-entry by the owner. — An owner may re-enter on his 
land 1 and if he does so peaceably cannot be sued for trespass. 'As he 
acquires by entry the lawful possession of it, he may maintain trespass 
against any person who wrongfully remains there. He can also expel the 
latter by force if necessary. Where his re-entry is attended with force 
somewhat different considerations arise owing to the statutes against forcible 
entry ^ in England. These statutes were passed in the Middle Ages to 
avoid breaches of the peace ^ and one of them, a statute of Richard 
has survived to this day and is still part of the law of England. It has 
been understood to prohibit re-entry even by owners if attended with 
violence or a breach of the peace.* But the further question is whether, 
assuming that the owner gets possession by a forcible entry punishable 
under the statute, he can also be sued by the person ejected in a civil action 
for damages. The question has raised a difference of opinion in the past but 
may now be taken to be settled by the decision of the Court of Appeal in 
Hemmings v. Stoke Pages Golf Glub.^ This case decided that where the 
owner uses only the necessary amount of force to re-enter he is not liable in 
damages for trespass or for assault and battery though he may be liable to 
be prosecuted under the statute. It would be otherwise if he uses more 
force than is necessary. In India there is no corresponding statute, and an 
owner entering by force cannot be sued for trespass.'^ If he uses excessive 
force or commits a breach of the peace he may lose the right of private 
defence and be liable to punishment under the Indian Penal Code.* He 
will also be liable in a suit under section 9 of the Specific Relief Act to 
restore the property to the person ejected by him whether with moderate or 
excessive force.* 

1. Re-entry can be made only -with leave of court during the present war by 
reason of the Courts (Emergency Powers) A.ct, 1939, s, 1. 

2. (1381) 5 Rich. II, c. 7 ; (1391) 15 Rich. II, c. 2 ; (1429) 8 Henry VI, c. 9. 

3. Holdsworth, Vol. Ill, p. 280 ; P. & M., Vol. II, p. 49. 

4. Rich. II, c. 7. For its terms, see Hemmings v. Stoke Pages Coif Clui, (1920) 
1 K.B. 720. 

5. Hemmings v. Stoke Pages Golf Club, (1920) 1 K.B. 720. The plaintiff on leaving 
his employment in a Golf Club refused to vacate a cottage of the club and he and his 
wife were gently talcen out by the defendant's agent. The decision can al^o be supported 
on the ground that the servant was only in permissive occupation and could be expelled 
by force when his license was revoked ; above, para. 8. 

6. Above. It is now unnecessary to discuss the prior cases like Heseton v. Har- 
land, (1840) 1 Man. & G. 644 ; Beddall v. ilaitland, (1881) 17 Ch. D. 174, 180j Edwiek v. 
Hawkes, (1881) 18 Ch, D. 199, 

7. E. V. Bandhu, (1927) l.L R. 6 Pat, 794. 8. S. 103. 

9. See, however, the observations of Mullick, A.C. J. contra in E. v. Bandhu, (1927) 
l.L,R. 6 Pat. at p. 799. 
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35. Re-taking of chattels. — The defendant may justify an entry upon 
the plaintiff’s land to recoTer his goods when (i) they have been -wrongfully 
tahen and placed there by the plaintiffs ; he cannot, however do so, if the 
plaintiff whose possession of the goods was originally lawful detained 
them wrongfully, e.g., a bailee after the bailment has determined ; ® 
(ft) they have been placed there in pursnanee of the felonious act of a third 
person* ; (iii) they got there by accident, e.g., an act of God* ; but he 
cannot justify an entry if it cannot be shown how they got there.® He has 
the right to use reasonable force to enter and take back the goods,® bat 
violence or a breach of the peace would be unlawful.'^ It is needless to 
add that a person has no right to enter upon another’s premises to recover 
chattels that have got there by his own wrongful act.* Where a person 
lawfully drives cattle along a highway and some of them stray into adjoin- 
ing laud not fenced off from the way he can follow them and drive them 
out and is entitled to some reasonable tiuie for doing so before they can be 
distrained by the eccupiei.® But a person has no right to go over another’s 
laud for pursuing game or bees *<> or fox-hunting.*^ 

36. Abatement of nuisance. — The law confers a right ou an occupier 
of laud to enter upon another’s premises for abating a nuisance upon them, 
e.g., removing the filth on them.*" But lie must previously give notice 
to the occupier to abate the nuisance unless the case is one of emer- 
gency.** If he can abate the nuisance from on his own land, notice is not 
necessary, e.g,, cutting ovorhaugiug branches of the neighbour’s trees.** In 

1. JPatriei v. CoUrick, (1838) 3 M. & W. 483. 

2. y. B. 9, Edw. IV, 35 pi. 10 cited in Clerk and Lindsell, Tortv, p. 417; as to right 

of a tenant -who has quitted the premises to go back for taking an article of his, see IVilde 
V. VVaitrs, (1855) 10 C.B. 637. 3. Blackstone, iii, p. 4. 

4. Nieholscnv. Chapman, (17931 2 H. Bl. 254 : 3 R.R. 374; The cast of 'Thorns' 
below, note 9. Cf. Sakat Mai v. Abdul Aziz, (1920) 19 A.L.J. 309 : 1921 All. 90. 

5. Anthony v. Hanty, (1832) 8 Bing. 186. 

6. Blades v. Higgs, (1861) 10 C.B. (N.S.) 713 ; see L.Q.R. Vol. 28, p. 262. 

7. Blackstone, iii, p. 4. 

8. The ease of '7 horns' (1466) 6 Ed. IV, 7, pi. 18; see Holmes, Common Law, p. 103; 
Street, Vol. I, p. 76 ; Winheld, Tort, pp. 392 and 393. 

9. Goodwyn v. Chevely, (1859) 4 H. & N. 631. 

10. Ktarry v. Pattinson, (1939) 1 K.B. 471 C.A. 

11. Paul V. Summer haves, (1878) 4 Q.B.D. 9. The de.struction of noxious animals is 
no justification. 

12. Earl of Londsdale -v. Nelson, (1823) 2 B. & C. 302; Jones v. Williams, (1843) 

11 M. & W. 176. 13. Lemmon v. Webb, (1895) A.C. 1. 

14. Lemmon v. Webb, (1895) A.C. 1 ; Krishna v. Shankar, (1894) l.L.R. 19 Bom. 420 
Deo Putt V. Kauleshar, (1915) 28 I.C. 843 (All); Vishnu v. Vasudee, (1918) l.L.R. 43 Bom. 
164: 20 Bom. L.R. 826; Bhudeb v. Kalachand, 1921 Cal. 129; 34 C.L.J. 318; cf. Someshwar 
T. Chunilal, (1920) l.L.K. 44 Bom. 605: 22 Bom. L.R. 790 (where the right was denied as 
the tree was 50 years old and there \va.>. apparently a prescriptive right to keep it). But 
to take the fruits of an overhaning tree is unlasvful conversion; Mills v. Brooktr, (1919) 
1 1C.B. 555. 
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India the right to abate a nuisance is subject to the limitation that 
a disturbance of an easement cannot be abated.^ The entry on land for 
this purpose cannot in any %aae bo made by force. 

37. Execution of legal process. — Persons who execute legal process- 
es like a warrant of arrest, attachment or search are protected by the 
warrant from liability in respect of the acts authorised by it.® But they 
can claim this immunity only if (a) the warrant or order is not illegal or 
irregular on the face of it;® (b) they conform to its terms; for instance, if 
a bailiff arrests the wrong man or attaches the wrong property, he cannot 
plead a bona fide or even unavoidable mistake as his justification;* (e) they 
conform to the mode or procednre prescribed by law in that behalf.® In 
an old case known as the Semayne's case,<> the judges made the famous 
observation that “ every man’s house was to him as his castle and fortress 
as well for his defence against injury and violence as for his repose 
and held that the sheriff could not break open the outer door in execution 
of process obtained by a private party as distinguished from the Crov/n, 
against the person in occupation or his goods, The rules on this subject are 
now defined by statute, e.g., in India by the Civil’' and Criminals 
Procedure Codes. 

38. Authority incident to the apprehension of criminals and the 
prevention of crime. — In England a police-officer may enter premises 
without a warrant to arrest to prevent a felony or breach of the peace.? 
In Thomas v. Satvkms,^'> it was held that this right arises not only when a 
breach of the peace or affray is being committed bat also when one is 
expected to be committed. In that case certain police-officers had entered a 
private hall where a public meeting to protest against a Sedition Bill had 
been advertised. On being asked by the convener to quit they refused on the 
ground that they from their experience of communist meetings considered 

1. Indian Easements Act, s. 36. 

2. Judicial Officers’ Protection Act, XVIII of 1850; Stvalram v. Abdul MajidlX-.'R.. 
(1938) 1 Cal. 681 : 1938 Cal. 177. 

3. Mayor of London -v. Cox,, (1867) L. R. 2 H.L., at p. 269; see above, Chap. II, 
para. 19. 

4. GlasspooU v. Voanff, (1829) 9 B. & C. 693; Garland v. Carlisle, (1837) 4 Cl. & F. 
693 ; Srinivasayya v. Lakshmayya, 1937 Mad. 811. If the decree-holder or other person is 
also responsible, by pointing out the wrong person, he will also be liable in tres- 
pass; Morris v. Salbtrg, (1889) 22 Q.B.D. 614. 

5. Mt. Cbahai v. Ml. Chnnttabai, 1935 Nag. 337. See also Ssvuham v. Abdul 

Majid above. 6. (1604) 5 Co. Rep. 91 a; Sm. L.C., Vol. I, p. 104. 

7. Ss. 55, 62, C.P.C.; cf. s. 271 of the CP.C of 1877 ; Baikuvnr v. Venidas, (1871) 
8 Bom. H.C. (A.C.J.) 127 ; Sodamini Dasi v. Jagaswar, (1871) 5 B.L.R. 27 ; Domadar v- 
Ishsaar, (1878) 3 Bom. 89. 8. S. 48, Cr. P. Code. 

9. Halsbury, Vol. 25, p. 327. Below, Chap. XVlll, para. 10. 

10. (1^35) 2 K.B. 249. .See also Duncan fonts, (lOS^'TTC.B. 218 (a police-officer can 
prevent a public meeting in a hi-ghway). 
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it necessary lo stay and pre'venfc seditions speeches being delivered and 
breaches of the peace occurring. This decision has been criticised in the 
Annual Survey of English Law » as making a serious inroad on civil 
liberties. Where a police-officer is not acting under any such powers and 
hua no warrant * to enter premises he is only a trespasser. In Davis v. 
Lisle 3 a police-officer believing that a person’s servants had committed the 
olfence of obstructing a highway with a lorry entered his garage to make 
enquiries. It was held that the officer had no right to remain after be was 
a.-ked to quit and was a trespasser. In India the powers of a police-officer 
to enter premises wHhont a waiTant are defined by the Criminal Procedure 
Code.* ♦ 

39. Distress. — The right of distress or distraint is the right to take 
withont legal process chattels out of the possession of another for obtaining 
satisfaction of a debt or wrong. It is therefore a mode of self-help or extra- 
judicial redress available to the aggrieved parly. One form of it is distress 
damage feasant which will be discussed later. We are here concerned with 
the right lo distrain another’s goods and for that purpose to eater on his 
land or premises, which can be pleaded as a justification in an action of tres- 
pass. In England distress is a very ancient light which landlords exercised 
for realising their dues from defaulting tenants. It still survives as a part 
of the customary law of real property.® But it enabled the landlord only 
lo distrain and keep the chattels as a pledge. Usually in olden times he 
■would seize the cattle and iinponnd them, i.e., send them to the village 
pound. But be could do no more to realise his dues. If an obstinate debtor 
allowed his cattle to remain in the pound, the creditor did not benefit by the 
distraint. ‘ With commendable stubbornness the common law refused to 
make the remedy legally effective.* ’ It was by means of legislation ^ that 
the distrainor got the power of sale but on condition of strict compliance 
with the formalities provided in the interests of the tenant. Thus what was 
once a purely private form of self-help ® has been, on the one hand, made 
more effective by legislation and, on the other, rendered safe by being 
harnessed to legal machinery, so that the landlord now occupies more or 

1. (1955) p. 73 ; (1936) p. 72, 2. Above, paia. 37. 3. (1936) 2 K.B. 434. 

4, Ss. 149 & l5l. As they assume either the actual commission of a cognisable olfence 
or a design to commit one, it would seem that on the facts in Thomas v, Saiokins, the 
decision should be otherwise in India. For other powers, see be. 153, 165. “ So an 
Englishman's garage is his castle as long as he does not hold a public meeting therein 
Annual Survey, (1936) p. 73. 

5. It can be created also by deed as in the case of a rent charge ; see 4 Geo. II, c. 28, 

g. 5. 6. Street, Vol. Ill, pp. 293, 294. 7. 2 Will. & Mary, c. S. 

8. This right was recognised by all ancient laws and in the early Roman law was 
kao'fna. sls pi gneris capio \ see Hunter, History of Roman Law, p. 1044; as to its past 
history, sec P. & M., Voni, -p. 573-, Holdswortb, Vol. Ill, p. 281 ; Street, Vol. Ill, 
Chap. X5C-XX11I. 
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less the position of an agent of the law to execnte its legal process. In 
India zamindars and other landholders have a customary right to attach the 
holding and movables of the ryots for arrears of rent. This is now governed 
by statnte-law in various provinces!. The Government and public bodies 
like local boards and municipalities have under various enactments the 
power to distrain the property of persons who have defaulted to pay 
arrears of laud revenue ® or other public dues.® The persons who exercise 
the right of distress will have to conform to the provisions of the statute 
under which they purport to act.* 

40. Trespass ‘ab initio’. — There is one important difference between 
a licence given by a party and a licence or authority conferred by law. In 
the latter case, but not in the former, the person who enters land or premises 
and afterwards commits some unlawful act like theft becomes a trespasser 
db initio by reason of the abuse of Ipgal authority. But such abuse must 
take the form of a positive act of 'malfeasance and not a mere omission or 
nonfeasance. .The leading authority is the old case knov/n as the Six 
Carpenters' case.^ Six carpenters entered the plaintiff’s tavern and asked 
for wine and drank it but refused to pay for it. It was held that their 
refusal to pay would not make them trespassers. If on the other hand 
they had stolen or carried away any article in the inn, they would have 
been regarded as trespassers from the moment of entry, because the law 
presumes from the subsequent act that the original entry itself was with an 
unlawful intent. This principle applies not merely to entry on immovable 
property but to all cases for which trespass lay under the old procedure. A 
person who distrains goods for rent, executes a warrant of arrest or attach- 
ment or seizes cattle in exercise of the right of distress damage feasant 
would be liable for the original seizure itself if he destroyed the goods, 
assaulted the person arrested, or killed the cattle. Thus the law tried at an 
e^ly time to impose a special and stringent liability on persons who wilfully 
abused its authority. It had need to do so in the case of distre:^s of goods by 
landlords which being a form of self-help was in early law hedged round 
with regulations of a punitive character. Similarly the law was severe in 
its rules regarding abuse of public authority by sheriffs, bailiffs and 
other officers of the law. From' these cases the principle was generaliz- 
ed and extended to all cases of abo.se of public authority to enter on 
property or seize chattels.® To such cases, the action of trespass 
with its stringent processes was extended by means which were 

1. The Estate Land Act in Madras, the Tenancy Acts in Bengal, United Pruvinces, etc. 

2. E-g., Madras Revenue Recovery Act (II of 1864). 

3. E.g., the Local Boards Acts, the Municipalities Acts. 

4. E.g., ss. 34, 8S and 213 of the Madras Estates Land Act. 

6. (1610) 8 Co. Rep. 146 a ; Sm. L.C., Vol. I, p. 134. 

6. Holdsworth, Vol. VII, pp. 498-501. 
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characteristic of the mediaeval common law, vie., a legal fiction, in this 
case a fiction of retrospective intent. Such a fiction was probably required, 
because unless the original taking was regarded as a trespass, the subsequent 
illegal act committed, say, b3' a landlord who had distrained goods of his 
tenant and damaged them, could not be complained of as a trespass as the 
tenant had no possession of them at the time the damage was caused.^ 
At a later time, especially after trover hud become an eificierit remedy for 
wrongful acts with reference to goods, the rule became less indispensable. - 
But like other rules in the law, it was formulated in such a way that new 
limitations foreign to its origin were engrafted on it. As the liability was 
said to be dne to a trespassory intent inferred from the later unlawful act, 
it could not arise merely by an omission or non-feasance but only by some 
positively wrongful act like a trespass.® The doctrine of trespass ah 
initio was another instance of the extension of the remedy of trespass to 
cases in which an important principle of public policy demanded it. But 
at the present day there is no longer any need to retain this rule.* 
Courts can now visit abuses of legal authority with deserving damages 
without its aid. It was found to bear very hard on landlords, and 
was abrogated in their case by the Distress for Rent Act, 1737,® 
which provided that parties aggrieved by any irregularity could sue for the 
special damage sustained theveliy and not for a trespass ah initio. In 
England® and in India’' distress for rent and rates is regulated by statute 
law whose provisions will govern remedies for illegal acts. The occasions 
for invoking the old rule aio therefore rare.® When they arise, there is no 
disposition unduly to extend its operation. Thus where a landlord in 
levying a lawful distress seized also goods which were exempt from 
distraint,® or a police-officer while effecting a lawful arrest seized from the 
possession of the arrested person documents some of which he had no right 


1. Hold.sworth, Veil. Ill, p. 233 j Street, Vol. Ill, p. 243. 

2. See, eg-., ShortUmd v. Ouve'.t, (1826) 5 B. & C. 486 1 Will v. Aleej, (1847) 
4 C. B. 172. 

3 It is Hot easy to reconcile the cases or the dicta regarding the use of these terms 
‘non-feasance’ and ‘malfca.anee' in this context; cf. Wett v. bfibbs, (1847) 4 C. B. 172 
(detention of goods by a landlord after tender not a trespass) ; Ask v. Davsnay, (1852) 
8 E.x. 237 (sheriff remaining on premises for an unreasonably long time is a trespass) ; Lti 
V. Daugar, (1892) 2 Q.B. 337 ; Brajendra v. Lwffeman, (1908) 13 C.W.N. 485 : 4 I.C. 520, 
(assault by a police-officer during search, not a trespass abinitio')\ Smithy. Egginton, 
(1837) A. & E. 167 (sheriff not a trespasser for detaining a prisoner for more than 30 days 
contrary to statute.). 4. Salmond, Torts, p. 218. 

5. 11 Geo. II, c. 19, ss. 19 & 20. But this does not apply where the distress is wholly 
unlawful. Attack v. Bramwell, (1863) 3 B. & S. 520 ; Grunutll v. IVtUh, (1905) 2 K.B. 650. 

6. 42 & 43 Viet, c. 49 ; 51 & 52 Viet., c. 21. 

7. Above, para. 39, f. n. 8. 

8. Brajendra v. Luffeman, above. It still applies to distress damage feasant; 
OxUy V. Watte, (1785) 1 T. R. 12- 

9. Harvey v. Pocoek, (184.3) 11 M. & W. 740. 
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to seize, 1 it was held that there would be a trespass only in respect of the 
excessive exercise of the power and not the whole operation of distraint or 
arrest and seizure. 

41. Remedies. — They may be extra-jadicial or judicial. The^former 

are three in number ; (a) expulsion of the trespasser, (6) re-entry, 

(c) distress damage feasant. 

42. Expulsion of the trespasser. — It may be forcible but the force 
used must be reasonable and appropriate to the occasion. For instance one 
cannot lay a trap or a spring-gun to punish a trespasser. ^ The trespasser 
should be asked and given a reasonable opportunity to depart before force 
is used to expel him.^ But notice is unnecessary when the trespasser uses 
force to enter, e.jr., a house-breaker. Injury to life or limb could hardly be 
deemed necessary for forcible expulsion from property except as a measure 
of defence of the person also •*■. 

43. Re-entry. — A person who is disposse.ssed from his property may 
re-enter if he can do so without force. .Forcible re-entry is made an offence 
by statute in England. The statute cannot be evaded by the device of 
appearing to enter upon a portion of the property, say, the border, peaceably 
and then using force to eject the trespasser.^ Forcible expulsion is a 
remedy only for one who has effective possession of the premises whether 
he is the true owner or not. 

44. Distress damage feasant. — This is an ancient form of extra- 
j.udicial redress. The phrase means the distraint of things doing damage. 
This right can be exercised by an occupier of land with reference to cattle 
or other things which go on his land and cause damage there. He can 

m 

distrain and keep them as security or pledge for payment of compensation 
for the injury done by them. The distraint is usually of cattle but is not 
confined' to them and extends to all chattels, animate and inanimate. In 
one case, a .railway company was held entitled to seize and detain a loco- 
motive engine of another company which was wrongfully encumbering its 
lilies.^’ In the case of cattle the distrainor may keep them on his own 
premises or send them to the village-pound. “ There is no more ancient 

1. Eliot V. Patmore and othert, (1934) 2 K.B. 164; see also Canaiiatt Pacific IVine 
Co. V. Tuley, (1921) 2 A. C. 417. For a neat statement of the rule, see Restatement §§ 
214, 215. 

2. Bird v. ffelbrook, (1828) 4 Bing. 628; 7 4 8 Geo.. IV, o. 18; 24 4 25 Viet c. 100, 

5. 31. 

3. Kumud V. Bignold, 1923 Cal. 306 (gently pushing trespasser without ordering 
him to go out, nominal damages allowed). 

4. See, t.g., Cellint v. Retiiton, (1754) 1 Sayerl38; Kintella v. Hamilton, (1890) 

26 L. R. Ir. 671. 5. Edwick v. Ifavtkct, (1881)18 Ch. 0. 199. 

6. Ambergate Ry. Co. v. Midland Ry. Co., (1853) 2 E. 4 B. 793. 

7. As to actions for rescue and poand-hrsach, below, Chap. V, para. 22. 

14 




106 THB LAW OB TORTS. . [CHAP.- 

inatitiition in the country than the Yillage-Ponad. It is far older than the" 
Being’s Bench and probably older than the Kingdom.”^ It has been trans- 
planted in this country by the Cattle-trespass Act, 1871^ and is seen in 
almost every village or town. The Cattle-trespass Act enables persons, on 
whose land cattle trespass, to take them to the pound. The owner of 
the cattle can take them back from the pound-keeper on payment of a small 
One but is not bound to pay any compensation to the owner of the land. 
This Act was apparently intended to take away the right of distress though 
it does not do so in expi'ess terms^. In England the rules regarding the 
exercise of the rights are well-settled by case-law. Some of them are the 
following; — 

(a) There mast be an actionable trespass by cattle. If, for instance, they strayed 
into land while being driven lawfully on a highway they cannot be distrained unless they 
were there longer then it was reasonably necessary to take them out. * If again the tres- 
pass was due to the breach of duty on the part of the owner of the land to keep fences, he 
cannot distrain them. (^) The animal or animals seised should have caused actual 
damage either to person or property on the land. * {e) The seisure must be on the land 
itself and not outside it. * (d) There can be no distraint of cattle while they are in the 
lawful custody of any person, e.g., a horse which another is riding. This is to avoid 
breaches of the peace. ‘ (s) There is no right of sale but merely a right to detain until 
payment of compensation. ’ We have seen that distress for rent also could not ripen 
into a sale until legislation allowed it. {/) A statute directs that the distrainor should 
provide animals distrained with food and water. Ig) He cannot sue for trespass as 
long as he is detaining them. But his right of action revives if they perish or are lost 
without any fault of his. (A) -The owner of the cattle can take them back on payment 
of compensation, but if there is any dispute regarding the legality of the seizure or the 
amount of compensation his course is to bring an action of replevin by which be can get 
back the cattle immediately subject to the dispute being settled by the decree in the 
action. 

45. History of the right of distress damage feasant.— The right of seizure 
of cattle and even of inanimate things doing damage, and its corollary, the liability of 
their owner to pay compensation belong to a very ancient family of ideas and are traceable 


1. Maine, Early History of Institutions, p. 263. 

2. Act I of 1871. 3. Ss. 20 A 29 seem impliedly to do so. 

4. By reason of the Courts (Emergency Powers) Acts (S. 1(2) (o) - (i) of the Act, 
of 1939 and the Consolidation Acts, 1943 this, like any other form of distress, is not 
available during the war without the leave of the Court ; fyatkintOH v. ffolUngton, (1943) 
2 A.E.R. 74. 

3. Goodwyn v. Cheveley, (1859) 4 H. 4 N. 631 ; Tillet v. IVard, (1882) 10 Q.B.D. 17. 

6. Sodm V. Rateae, (1894) 1 Q.B. 608 (damage by the owner’s filly on his land being 
kicked by a pony). 

7. Vaspor v. Edwards, (1701) 12 -Mod. 658; ef. Jagannatk v. A, 1934 Nag. 258. 

8. S/arey v. Robituim, (1795) 6 T.R. 138 ; Field v. Adames, (1840) 12 A. 4 E. 649. 

9. Collins V. Hoare, (1936) 82 L.J. 347, 423. 

10. Protection of Animals Act, 1911, 1 and 2 Geo. V, c., 27, s. 7. 

11. Vaspor V. Ediuardr, above. 

12. County Courts Rules, O. 34, rr, 4 , 6, 6 ; Gibbs v. Crnikshank, (1873) L. R. 8 
C.P. 454; Smith v. Enright, (1893) 63 L.J.Q.B. 220 ; 69 L.T. 724. 


IV] 


WRONGS mMOVABLB FROPBBTY. 


107 


to the primitive custom which prevailed throughout Europe of demanding the surrender of 
the thing which did damage or, in the alternative, compensation from its owner.^ The 
surrender was enforced whether the offending thing was a slave or an aniiftal or even an 
inanimate thing. If death was caused by another's slave, beast or sword, the slave or 
beast was put to death . and the sword had to be delivered up as it was forfeited to 
God or deodand.* These practices had their roots in primitive instincts of vengeance 
and superstition.^ The seizure of cattle doing damage belongs in origin to this stratum 
of legal evolution, and in a later age when the value of cattle had risen and made them 
worth keeping, took its modern form of a lien for recovery of compensation. In that form 
it survives in the modern law on account of its utility while the older practices like 
noxal surrender and dtodand disappeared with the conditions that produced them. 

46. Judicial remedies. — They are (i) Damages, (ii) Recovery of 
poBsession, (iii) Declaration of title and (iv) Injnnction. 

47. Damages for mere entry without leave. — Nominal damages 
would ordinarily be awarded ; in England the nsnal figure is 40 s. besides 
the costs of the action. This is the rule when the action is intended to 
settle a disputed right, or the plaintiff’s conduct in going to court is not 
open to disapproval. Bat if the trespass is trifling and the action is 
frivolous, the court would penalise the plaintiff by awarding contemp- 
tuous damages, and refusing costs.^ Where there are aggravating 
circumstances, exemplary damages may be awarded ; e.p., a trespass wantonly 
persisted in after opposition and accompanied by gross insult or physical 
injury, invasion of personal liberty or a wilful abuse of legal authority.* 
A hona fide claim of title will on the other hand be a. mitigating 

1. P. A: M., Vol. II, p. 470 ; Wigmore, Anglo-American Essays on Legal History II, 
P- 474, 

2. As to dtodand, see Holmes, Common Law, pp. 7, 24 ; Holdsworth, Vol- II, 46, 47, 
An American writer, G.M. Gest, suggests that the extension of the principle of dtodand to 
motor-cars causing fatal accidents would be a valuable measure of prevention; G. M. Gest, 
“ Lawyer and Literature,” p. 212. 

3. The dttdand was in origin an illustration of " that unreasoning instinct that 

impels the civilised man to kick, or consign to eternal perdition, the chair over which he 
has stumbled" ; P. & M., Vol. II, p. 474. \ 

4. They are now entirely in the courts' discretion in England and in India. For- 
merly there were statutes in England which provided that when less than 40 s. were 
recovered, costs should not be allowed except on a judge’s certificate that the action was 
to try a right or that the trespass was wilful or malicious ; t.g., 3 & 4 Viet. c. 24 ; see the 
judgment of Lord Blackburn in Garnett v. Bradlty, (1878) 3 A.C. 944, 963. The earlies 
was the Statute of Gloucester, (1278) ; Street, Vol. HI, p. 233. The practice of putting u,. 
notices warning trespassers was intended to secure costs as a trespass alter notice was 
held * wilful '. But the usual notice that trespassers will be prosecuted is only a * wooden 
falsehood,' as a trespass without an intent to insult or annoy is not criminal. Pollock, 
Torts, p. 317. These statutes have been repealed. 

5. Mertst v. Harvty, (1814) 6 Taunt 442 (the defendant, a person of rank, entered the 
plaintilTs premises in a drunken condition and behaved insolently and shot his game, 
plaintiff awarded £ 600) ; see also iVhiiham v. JCtrskaw, (1885) 16 Q. B. D. 613, 618; 
Braetgirdlt v. Orford, (18i3) 2 M. A S. 77, cited by Lord Collins in Addfs v. Gramophont 
Co., Ltd., (1909) A.C. 488, 601 ; Xamaswami v. Suppia, (1936) 69 M.L.J. 98 : 1936 Mad. 699, 
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circumstance.^' Where a person profits by the wrongful entry into, and use 
of another’s property, it may be reasonable to measure the dajnage to the 
plaintiff by the value of the benefit derived by the defendant. Thus if the 
defendant stealthily occupied a vacant house of the plaintiff’s tlie latter 
cannot be in a worse position than if he allowed the defendant to occupy it 
by permission or snfiferaace, and he can recover a reasonalde rent for the 
occupation as damages.^ But any benefit casually or indirectly obtained by 
the wrongdoer, e,g., saving of cart hire by his taking a cross-cut on another’s 
land will not be a reasonable compensation. Where a person uses without 
leave underground ways in another’s property for carrying coal from his 
own mines, it has been held' that he is liable to pay a reasonable rent for the 
‘ wayleave ' on the principle that a person should not be allowed to profit by 
his own wrong.* The principle was also applied in a case of nser above 
ground where the defendant tipped refuse from his mines on the 
plaintiff’s property.* Besides damages for trespass the plaintiff can 
recover compensation also for special damage. But such damage must 
be alleged and proved ; and it must also be a natural or necessary 
consequence of the trespass.* Lavender v. Betts^ is an interesting 
ease of a person held liable for committing a trespass and nnisance 
on his own property in the possession of his tenant. The defendant 
had given the plaintiff notice to qnit as the latter had failed to pay 
arrears of rent, but by reason of certain statutory provisions the tenancy 
could be terminated only by the landlord taking a proceeding in court. He 
however preferred the extra-judicial remedy of self-help and went to his 
premises and had the doors and windows removed, expecting thereby bis 
tenant to leave. But she sued him for trespass and he was mulcted in 
punitive damages (£ 45) and costs for this high-handed mode of causing 
discomfort to her. 

48, Damages for physical injury to property.— The measure of 
damages will ordinarily be the depreciation in the value and not the cost of 

1. See per Erie, C. J. in Skull v. Glenisler, (1864) 16'C.B.N.S. at p. 103. 

2. Borven, L. J., in Phillip! y. ffom/ray, (1883) 24. Ch. D. 439 at 461 ; Jiamaswami v. 
Mtenakshiiutidaram, (1924) 4? M.L.J. 922 : 1925 Mad, 222, 

3. Jtgon V. Vivian, (1871) L.R. 6 Ch. 742 ; Phillip! v. Plomfray, (1871) L.R. 6 Ch. 770. 

4 . Whitmhant v. Wuiminiter Brymbo Coal Co., (1896) 2 Ch. 538. 

6. infection of cattle, 7’Aeyer V. (1918)2 K.B ci. Cooke y Waring, 

(1863) 2 H. & C. 332 'where the action was not for trespass but for keex>ing dangerous 
animals ; as to fright and nervous shock due to a trespass, see Dnlieu v. White, (1910) 
2 K.B. 669 J see also Huxley v. Berg, (1815) 1 Starjt. 98 (damage remote and only a matter 
of aggravation). 

6. (1942) 2 A..E.R. 71. The landlord was also convicted for causing a .■•tatutory 
nuisancp under the P.H. Act, 1936, s. 92; Bette y. Penge, U.D.C (1942) 2 K.B, 154. 
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restoration.^ It would be, for instance, where a trench is ont and soil is 
taken, the ditnini'ahed value of the land or where a house is burnt or 
pulled down, the value of that house and not the coat of building a new 
one.® If it were otherwise, “ it would follow that a party who has let the 
sea in upon the land of another, the land itself being worth £ 20, would 
have to pay by way of damages the expense of excluding it agaia by 
extensive engineering operations.”^ But if restoration is a necessary 
consequence as being a prudent course to adopt in the particular case 
it will have to be paid for, e.g., when a roadway is cut up or let 
down.^ Here again matters of aggravation may enhance the damages.^ 
In assessing the loss of value, the extent of the plaintiff’s interest in the 
property, e,g.t whether it is a leasehold or reversionary interest will be 
material.^ But in a case of trespass by entry a lessee or even a person 
in . possession without title may get the same damages as an owner. 
If any material is severed from- the land the plaintiff can recover either 
the diminished value of the property or the price of the severed chattel, 
.whichever is belter for him. In the old procedure he was allowed to sue 
in trespass or waive the trespass and sue in trover. Thus if fixtures had 
been removed the plaintiff could sue in trespass and recover the loss in 
the value of the house.’ But if he made the mistake of suing in trover he 
could only recover their smaller valne as chattels. « But how a plaintiff 
may ask for the reliefs alternatively in the same suit or ameud bis claim. 
If coal is severed from the plaintiff’s soil he would sue iu trover and 
ask for the value of the coal whei-e it was found, i.e., at the pit’s mouth. 
In these cases the question has arisen whether the defendant could claim 
any deduction for the cost of hewing and raising the coal. The difficulty 
in answering ic is that if deducUon is allowed ho gets payment for his own 
wrongful act somewhat like a burglar being allowed to set off in an action 

1. Janes v. Goeday, (1841) 8 M. & W. 146 ; Wkitham v. Kershene, (1885) 16 Q B.D. 613; 
Hasking v. Phillips, (1848) 3 Ex. 168 ; Krishna v. Kaihiha, (1939) 53 C-L.J. 148: 1931 Cal. 
463. For limitation of liability by statute for damage to property as well as to person, 
see the Air Navigation Act, above, Chap. II, para. 10 ; and the Merchant Shipping Act, 
1894, abov^e, (Chap. II, para. 12), extended to damage to any property in land or water by 
(1900) 63 Js 64 Viet. c. 33, s 1, and limiting the amount to 8/. for every ton of the ship's 
touhage. 

3. Keiocastle v. Broxtove, (1332) 4 B. St Ad. 273 ; Moss v. Christ Church Rural 
Council, (1925) 2 K.B. 750. 

3. Per Aldersou B, in Jones v. Gooday, (1841) 8 M. & W , 146 at p. 147. 

4. Mayor of IVednesbury v. The Lodge LToles CrllUry Co., (1907) 1 K. B. 78- 
Where a house is wrongfully built, the cost of removing it can be recovered ; Sikkander 
V. Mahomed, (1913) M. W. N, 648 : 21 l.C. 45. 

5. Davis V. Bromley Urban Council, (1903) 67 J.P. 275. 

6. See Rust v. Victoria Graving Dock Co., (18871 36 Ch. D. 113 ; Tvsyman v. 

Knowles, (1853) 13 C. B. 222 ; Attcrsoll v. Stevsns, (1808) 1 Taunt 183 ; Clarke y. 
Ramue, (1891) 2 Q. B. 456. 7. Thompson v. Psttitt, (184?) 10 Q. B. 101. 

8. Clarke V. Uoljord, (1848) 2 C. & K. 54(). 
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for the value of the stolen goods the cost of carrying them or picking the 
locks. On the other hand if it is not allowed the plaintiff gets payment for 
an item of expense which he never incurred but is indispensable for 
making the coal valuable. i The courts arrived at the equitable though 
rather rough and ready solution, viz., that the deduction should be allowed 
for a person who took the coal under a bona fide belief of his title, ‘ 
but not for one whose trespass was wilful, fraudulent or even negligent.® 
A person who entered and cut timber on another’s land was treated 
in the same way.* The plaintiff may claim compensation for any 
special damage which is a natural consequence of the injury, e.g., loss of 
amenity of adjacent property.'’ If he fails to do so, he cannot separately 
sue for it.< For instance if the plaintiff sues for a wrongful excavation in 
his land he must claim compensation also in respect of any prospective loss 
e.g., any subsidence that is likely, and cannot sue for it after it occurs.’’' 
But if an excavation is not wrongful perse, as where it is on the defendant’s 
own land, or on the plaintiff’s land under a licence or grant, the cause 
of action is not the excavation, but the damage by subsidence.® In such 
cases a fresh suit will lie for every cause of action. 

49. Meane profits or damages for dispossession.— The plaintiff 
would get ‘mesne 'profits’® i.e., the profits which the defendant actually 
received or might with ordinary diligence have received during the period 
of dispossession. The defendant will not be heard to say that he did not 


1. Mayne, Damages, p. 380. 

2. Jtgon V. Vivian, (1871) L. R. 6 Ch. 74’2 ; Livingttone v. Rawyards Coal Co., 
(1880) S A. C. 25 ; Tovmend v. Askern Coal ^ Iron Co., (1934) 1 Ch. 463; Currimihoy 
V. Crttt, (1929) I. L. R. 67 Cal. 170, 201; Hart Prashad v. Hanumantrao, I. L. R. 1936 
Nag. 70 : 1937 Nag. 74 

3. Phillipt y. Homfray, (1871) L. R. 6 Ch. 770 ; Martin v. Porter, (1839) 
5 M. & W. 351; Wood v. Mortiuood, (1841) 3 Q. B. 440; BnlH Coal Mining Co. v. 
Otborne, (1899) A. C. 351; Llynvi Co. v. Brogdtn, (1870) L. R. 11 Eq. 188; The 
London Colliery Co. v. Bipin Bihary, (1920) 55 I. C. 113 (Pat.) : 57 I. C. 307 (Pat.). 

4. Gltniuood Lnmber Co. v. Phillips, (1904) A. C. 405. 

5. Rust V. Victoria Graving Dock Co., (1887) 36 Ch. D. 113 at 131 ; West 

Leigh Colliery Co. y. Tnnnieliffe ^ Hampson, (1908) A. C. 27. ‘ 

6. Clegg y. Dearden, (1848) 12 Q. B. 576. 

7. Spoor V. Green, (1874) L. R. 9 Ex. 99. 

8. Backhouse y. Bonomi, (1861) 9 H. L. C. 503 ; Barley Main Colliery Co. y. 

Mitchell, (1846) 11 A. C. 127 ; Crumble y. Wallsend Local Board, (1891) 1 Q. E 503 ; 
of. Great Laxy Mining Co. y. C lagan, (1878) 4 A. C. 115. 9. S. 2 (12), C. P. C. 

10. ICamini y. Krishna, (1910) 16 C. L. J 93 : 10 I. C. 312 ; Dussan y. Bhavtani, 
(1913) 17 C. W. N. 984 : 19 I. C. 974 ; DalgHsh v. Nandan, (1917) 39 I. C. 516 (Pat.) ; 
Kunhi Kurumban v. Lakshmi, 1928 Mad. 387 ; Harry v. Bhagu, (1930) I. L. R. 9 Pat. 
621 P. C. : 57 I. A. 105 ; Raja Bhupendra y. Rajeswar, (1930) 35 C. W. N. 367 : 1931 
Cal. 802; Surendralal y. Sultan Ahmed, (1934) l.L. R. 62 Cal. 217: 38 C. W. N. 1197. 
The basis is not produce but cash rent obtained by a trespasser who lets out the 
land ; Harry y. Bhagu, above ; cf. Secretary of State y. Purnaehandra, (1926) 
44 C. L. J. 559 : 99 I. C. 923. 
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' cultivate the landed and got no profit, or that he remitted rents. ^ He is not, 
however, liable for failure to realise the highest possible rents, if he 
had realised a fair return from the tenants. ^ Oftentimes it would be 
material to consider what the plaintiff would have realised if he^ere in 
possession, e.g., when the defendant cultivated a less profitable crop on the 
land than what the plaintiff was doing before. On the other hand the plain- 
tiff cannot claim any additional profits derived by improvements made by 
the defendant.^ Nor can the defendant claim the value of his improve- 
ments, unless the true owner can be said to have acquiesced in his making 
them.° In computing the profits, the defendant is entitled to claim a 
deduction of the cost of cultivation < and other necessary charges incurred 
like rates and taxes.'' In some cases he has also been allowed the cost of 
management or collection.* In assessing damages the court will naturally 
be influenced by the defendant’s conduct and would treat a bona fide tres- 
passer more considerately than a wilful and wanton one. As the Privy 
Council observed : “ Mesne profits are in the nature of damages which the 

court may mould according to the justice of the case.”° 

1. Thavasi v. Arumupam, (1916) 30 M. L. J. 326 : 2S I. C. 1 ; Jogendra y. Ram 
Gopal, (1927) 45 C. L. J. 462: 1927 Cal. 616. 

2. Kalu JDehee v, Modheo, (1871) 16 W. R. 171; Kitkanand v. Kuttwar, (1884) 
I. L. R, 10 Cal. 785 P. C. : 11 1. A. 88. 

3. Secretary a/ Stati for India v. Sarof Kumar, (1935) 62 Cal. 499 P.C. j 62 1. A. 53. 

4. Raja Rat Bhagvat v. Ram Ratnam, (1921) 42 M.L.J. 243 P.C. : 1922 P.C. 91. ' 

5. Ramsden v. (1865) L.R. 1 H.L. 129; see also Cawdor (.Earl) v. Lawit, 

(1835) 1 Y. & C. 427 ; Ranehodlal y. Secretary of State for India, (1910) I.L.R. 35 Bom. 
182 : 13 Bom. L.R. 92. 

6. Hierro Durga v. Surut Sundari, (1881) T.L R. 8 Cal. 332 P.C. : 9 I.A. 1 ; Sankara 
Rayamma y. Venkatratnam, (1912) 24 M.L.J. 30 : 18 I.C. 615 ; Baldeo y. Ram, (1918) 4 Pat. 
L.J. 301: 51 I.C.747. 

7-. Dakina y. Saroda, (1893) I.L.R. 21 Cal. 142 P.C. ; 20 I. A. 160 ; Makipatti 
y. Subbayamma, (1911) 2 M.'W.N. 308 : 12 I.C. 385 ; Ramu y. Maniappu, (1916) 33 l.C. 520 
(Mad.). 

8. McArthur ■o, Cornwall, (XW2) A.C.'li', Abdul Ghafur y. Raja Ram, 

23 All. 252 ; Kaekur Ala y. Ska Qgkadbkai, (1892) I.L.R. 17 Bom. 35 ; Secretary of State 
for India y. Saroj Kumar, above, (10% is customary) ; Sewak Ram y. Municipal Board, 
Meerut, 193? All. 328. By reason of S. 2 (12), C.P.C., there is no distinction in this 
respect between a bona fide and a wilful trespasser ; D hanaraj agerji y. Parthaaarathy, 
(1934) I.L.R, 57 Mad. 49 ; but see Dungar Mai y. Jail Ram, (1902) I.L.R. 24 All. 376 ; 
Satkikanta y. Sarat, (1921) 34 C.L.J. 415 ; 1921 Cal. 699 ; Umashankur y. Ram Lai, 1924' 
Nag. 427. For other deductions, see Venkayamma y. Harayanaswami, (1912) 22 M.L.J. 
253 ; 14 1.C 396. 

9. Grish Ckunder v. Shoshi, (1900) I.L.R. 27 Cal. 951 P.C. at 967 : 27 I. A. 110. As to 

interest on mesne profits, see ibid. As to burden of proof of amount of profits, see Secretary 
of State y. Saroj Kumar, (1934) I.L.R. 63 Cal. 499 : 39 C.W.N. 405 (P.C.) ; Dhanarajgarji 
y. Fartkaearsthy, l.lj.V.. 57 Mad. 49 : 66^ M.L.J. 263. As to presumption against 

the defendant from bis failure to give evidence, see McArthur y. Cornwall, (1892) A.C. 
at 89 ; Brojendro v. Madhub, (1882) T.L.R. 18 Cal. 343, 350 ; Mahabir Perekad y. Radha 
Perehad, (1891) I.L.R. 18 Cal. 540 P C. The P.C. will not vary amount in appeal ; 
Dhanaraj gtrji v. Panuganti Parthaearathy 1938 P.C. 139. 
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The case of wilful trespass underground and appropriation of coal or 
other minerals is an instance of a total refusal of deductions to the 
trespasser; Courts do not treat trespassers orergronnd with the same 
se^erit^ because underground trespasses are more surreptitious and cansc 
permanent injury to the property. 

50. Sxtension of the meaninif of ‘ mesne profits ’.—In modern nse 
the term ‘ mesne profits ’ has been enlarged beyond its original meaning of 
damages for trespass and includes profits realised by a person whose posses- 
sion did not originate in a trespass but was nevertheless wrongful,^ e.g.', a 
lessee holding over after his term. The phrase is also loosely identified 
with a claim for “use and occupation.”* This is perhaps due to the fact 
that under the old procedure the plaintiff could waive the trespass aud sue 
on an implied contract to pay rent for use and occupation. This was, 
however, possible only when a contract conld be implied from the plaintiff’s 
permission or sufferance of the defendant’s occupation. When this could not 
be done, as where the defendant took possession under a hostile claim of 
title, the proper remedy was an action for mesne profits, 'fhongh the old 
procedure is gone, it is still necessary to bear in mind the distinction between 
the two claims in such cases.* 

51. Mesne profits in cases of several trespassers.— When the 

« 

trespass is jointly committed by several persons all are equally liable for 
the whole amount of profits though they are in possession of different 
parts of the property.* A trespasser who lets the property to a tenant 
and receives rent from him may be liable as a joint wrongdoer with the 
tenant who keeps out the real owuer.® In cases where a right of 

1. In the old procedure the remedy in such a case was the action of ejectment, but as 
mesne profits could not be got in it, it was usual to get a decree and then sue in trespass 
for mesne profits which were allowed hy applying the fiction of trespass by relation and 
assuming that the owner had by that decree got possession from the date when be was 
entitled to it ; Cole, Ejectment, p. 633 ; above, para. 10. Now claims for property and 
mesne profits can be combined. R.S.C., 0., 18, r. 2 ; In India C.P C., 0. 2, r. ♦ & 0. 20, r. 12. 

2. Kufpanna v. Kuppanna, (1913) M.W.N. 319 , 323 ; 29 I.C. 195. 

3. See 'Woodfall, Landlord & Tenant, Ch. XIV, p. 670; Phillips v. Homfray, (1883) 24 
Ch. D. 439 at p. 461 As to Indian oases where the distinction was material, see Sfakhan 
V. Gorihullah, il890) I.L R. 17 Cal. S4J ; Visa Pillai v. Rnngasvaviy, (1398) I.L R. 22 
Mad. 149; Chinna Jogayya v. VsnkatasubUah, (1911) 12 I.C. 428 (Mad.); Hamdee 
V. Panday,- (1912) 13 I, C. 20 (Cal.); Gajjar v. Gntu, 1923 Lah. 196; Hussain Si v. 
Ahdul Rtthiman, (1631) 8 Mys. L. J. 443. 

4. Humt V. Oldacrt, (1816) 1 Stark 351 ; Clark v. Hevsam, (1847) 1 Ex. 131, 
139; Biresskur v. Barada Ptrsad, (1906) 15 C. W. N. 825 ; 11 L C. S04; 

Smtkar v, Srefnath, (1869) 12 W. R. 3c4; Jhomku v. Ajoadhya, (1873) 19 W. R. 
218 ; Ramehtndtr v. Ramchnndtr, (1875) 23 W. R. 226. As to contribution between 
them, see below. Chap. XIX, para. 36. 

5. Dot V. Harlmu, (1840) 12 A. & E. 40; Henderson v. Sjuire, (1869) L. R. 4 
Q. B. 170 ; JIfudun liohnn v. Ram Doss, (1880) 6 C, L. R. 357 at 359 ; Lesais Pugh v. 
Ashutask, (1628) I. L. R 8 Pat. 516 F. C. : 56 I. A. 93 ; but see Ra/a Bhupendra y. 
Rajesvar, (1930) 35 C. W. N. 367 : 1931 Cal. 802 ; under s. SO, T. P. Act, a tenant 
who pays the rent bona fide to his immediate landlord is excused from paying it again. 
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contribntion is available among them, the coart may pass a decree ascer- 
taining their several liabilities to the plaintiff. ^ When there was no 
joint trespass or other illegal act done in concert, persons in wrongful 
possession of separate items of property will be liable only 'for the profits 
of these items in their respective possession. ^ A trespasser would not be 
liable for profits after he himself has been ousted by another who will 
however be liable.® 

52. Recovery of possession. — This relief can be had in the 
following three proceedings. 

63. Action for recovery of possession. — This is usually known as 
the action of ejectment. In this action the plaintiff must prove his title, 
not merely a better one than the defendant’s but good against all the 
world.* But if he proves that the defendant wrongfully dispossessed 
him, he can recover on the strength of his prior possession alone.* 
The suit must be within twelve years of the plaintiff’s dispossession or the 
commencement of the defendant’s adverse possession.* 


1. Basanta Kumar Basu v. Lala Ram, (1932) I. L. R. 59 Cal. 859 ; Kalidat v, 
Satyesh Chandra, 1933 Cal. 554. Below, Chap. XIX, para. 36. 

2. Ram Bilar v. Amir Singh, (1920) 61 1 C. 426 ; Gurudat v. ffemendra, (1929) 
I. L. R. 57 Cal. 1 P. C. : 56 1. A. 290 ; Bataniahumar Batu v. Ramskankar Ray, (1931) 
1. L. R. 59 Cal. 859; see also Kawab- tfatim v. Rflj Comartt, (1866) 6 W. R.'113; 
Krishna v. Kunja, (1881) 9 C. L. R. 1. For a case of trespass by cattle of several 
persons, see Karkrishna v. Qurban, 1. L. R. 17 Luck. 284 : 1942 Oadh. 73. 

3. Abbas v. Passihudin, (1887) 1. L. R. 24 Cal. 413; Madan Kapali v. Krishna, 
(1931) 35 C. W. N. 305 : 1931 Cal. 663. Nor for the period before he trespassed; 
Damadar v. Miller, 1921 Pat. 102. 

4. Above, para. 16. When the plaintiff is one of several owners he can sue on 
behalf of the others to eject the trespasser; Syed Ahmed v. Magnesite Syndicate, 
(1915) I. L. R. 39 Mad. 501 : 28 M. L. J. 598 ; Pitamberdas v. Bhaioanilal, 1932 Sind 
220 ; Ram Charan v. Bdnsidar 1942 All. 358. When several persons are in possession 
all must be joined as defendants ; Arunadaya v. Mahammad, (1927) 46 C. L. J. 433 ; 1928 
Cal. 138. This is the appropriate remedy for dispossession and not damages ; 

. Ladooram Sowear v. Nidamarti, 1938 Mad. 463. 

5. Above, paras. IS and 16 ; see also Ram Dayal v. Saraswat i, (1926) I. L. R. 
49 All. 191; 25 A. L. J. 281; Venkayya v. Sateyya, (1911) I. L. R. 37 Mad. 281 ; 
Ganapathi v. Venkata, (1914) M. W. N. 728 : 25 I. C. 109 ; Maikal v. Thambnswami , 
(1914) M. W. N. 784 : 25 I. C, 934 ; Muhammad v. Muhammad, (1921) 66 I. C. 237 
(Mad.) ; Labh Singh v. Ahmad Singh, (1926) 97 I. C. 369 (Lah.) ; Ma Ptoa v. Ma Pan, 
(1927) I. L. R. S Rang. 154; Uttam v. Tabu, (1928) 10 Lah. L . J. 480 ; 

Singh V. Sarada Charan, (1932) I. L. R. 11 Fat. 701, But the plaintiff must clearly 
put forward such a claim and cannot fall back on it after suing on title ; Maikal v. 
Thambuszaami, (1914) M. W. N. 784 : 25 I. C. 934 ; Ganesh Rai v. Bhusni, (1924) I.L.R. 
46 All. 903 ; Covindbhai v. Dahyabhag, 1936 Bom 201. 

6. Arts. 142, 144, Limitation Act; Dharani v. Gardar Alt, (1913) 17 C.W.N. 389 
(F. C.) : 18 I. C. 17. As to difference in the parties to be joined as defendants between 
actions of ejectment and trespass, see Arunadaya v. Mahammad, (1927) 46 C.L.J. 433 : 
1928 Cal. 138. 

15 
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54. Action under S. 9 of the Specific Relief Act— This action 
ahoc^d be inatitnted within eix months of the trespass. The plaintiff ^heed 
not prove any title but only his effective and exclusive possession at the 
lime of the trespass. ^ This is a summary remedy and no appeal is allowed 
from the decree in the suit. If the defendant is the true owner he can get 
back possession by a suit based on his title. There is a disposition in many 
courts to treat this statutory remedy as wider than the common law action 
of trespass and extend its benefit to landlords* and owners of incorporeal 
rights and interests as against adverse claimants.* In a suit under s. 9 
there can be no decree for mesne profits.* It is not an exolnsive remedy 
but one in addition to the suit on possessory title which may be brought 
beyond six months of the dispossession.^ 

66. Proceedings under S. 146, Criminal Procedure Code.— This 
is another summary remedy provided in India in the interests of public 
peace. A magistrate can, on information that a dispnte likely to canse a 
breach of the peace exists concerning any land or water or right of user of 
land or water, make an enquiry about the fact of possession, and restore 
possession to the party who is proved to have beau dispossessed within two 
months of the commencement of the proceedings. He can also maintain 
the party in possession free from disturbance by the opposite party. The 
party who fails in these proceedings may sue in the civil court for recovery 
of possession on the strength of his title or under s. 9 of the Specific Relief 
Act.® 


56. Declaration of title. — If the trespass is only an attempt, but not 
an effective one, to disturb the plaintiff's possession and is accompanied by 
an assertion of title, the plaintiff may sue for a declaration of his title under 
3. 4^ of the Specific Relief Act. But the plaintiff cannot get it if he is able 
to seek any further relief and omits to do so.’’ Therefore a person who 
has lost his possession cannot sue for a mere declaration but must also sne 

1. Tamituddin v, Athrui .Ui, (1904) I. L. R. 31 Cal. 647, 656 ; c{. Dadhabhai v. 
Sub-Collector of Broach, (1870) 7 Bom. H. C. (A. C. J.) 82 and Aaurnddiu v. Mahamud, 
(1891) I. L. R. 15 Bom. 685. 

2. Ratan Lai v. Amar Singh, (1929) I. L. R. 53 Bom. 773 : 31 Bom. L. R. 1042 ; 
Rajknmar v. Alimia, (1923) 37 C. L. J. 94: 1923 Cal. 192; for other cases, see 
above, para. 4. 

3. Iwiasi y. Siviignana, (1894) 5 M.L.J. 95 (denial of title of a landholder who is 
only a melwaramdar) ; above, para. 4. 

4. Tilah y, Fatih, (1890) I. L. R. 25 Cal. 803; Abdul JCadi v. Utkumansa, 1927 

Mad. 722. 5. Pannalal v. Bhaiyttlal,lS'i'l Nag. 281. 

6. Jittola y. Ganga Prasad, (1908) I.L.R. 30 All. 331: 5 A.L.J. 297 ; V. Kyaw Lu y. 
V. Shvie So, (1938) I.L.R. 6 Rang. 667. 

7- The rule is different in England ; R. S. C., 0. 25. t. 5, 
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for possession. 1 The court will not grant a declaration unless some tres- 
pass or other disturbance is proved.^, 

57. Injunction. — The plaintiff may also ask for an injunction to 
prevent any continuing or attempted trespass by the defendant. ^ If he 
has lost possession he must sue for possession and not for an injunction. 
One co-owner may seek this remedy against another who disturbs the 
common enjoyment, e.g., by pulling down a building, or erecting one on 
agricultural land.* Where there is an ouster of a co-owner the proper 
remedy w'ould be a suit for partition or joint possession. An injunction is 
of course a discretionary remedy and not obtainable as of right.^ 

58. Injury to reversion. — An injury to the reversionary interest of 
the owner of property in the possession of a tenant or other holder of a 
subordinate interest may arise as follows, (a) Physical injury of a perma- 
nent nature to the property or a trespass accompanied by assertion of a 
hostile title by a stranger. The remedy in the former case is an action for 
damages for the injury to the reversionary interest. In the latter case the 
reversioner can sue for a declaration of title and may also ask for possession 
on behalf of the lessee or other person in possession.* (2>) Injury to the 
property by a tenant. This is known as ‘waste’ in the English law of real 
property.’’ The duties of a tenant are regulated primarily by contract and 
often also by the general law or custom. They fall within the domain of the 
law of property and not of the law of torts. ® In India the subject is 
governed by the Transfer of Property Act® and by the Tenancy Acts.^o. 

1. This rale cannot be got round for aroiding the higher court-fees payable on a 
prayer for possession by asking for confirmation of possession ; Ramehurn v. Khnor 
Pandey, (1868) 10 W. R. 176 ; Amir Hestein v. Imambandi, (1882) 11 C.L.R. 443. But the 
dismissal will not bar a later suit properly framed ; Sayed v. Bontala, (1913) I. L. R.' 39 
Mad. 247 ; 25 M.L.J. 125. 

2. Earl of Dysart v. Hammerton, (1914) 1 Ch. 822 ; (1916) 1 A.C. 57. 

3. Goodion V. Richardson, (1873) L.R. 9 Cb-321; see Zcchariah Chafee, Cases on 
Equitable Relief against Torts, p. 35. 

4. Crowdee v. Bhekdari, (1871) 8 B. L. R. (Appx.) 45 (growing indigo crop and 
rendering property valueless) ; Shto Fershad-v. Leela Singh, (1873) 12 B.L.R. 188; Ram 
Bahadur v. Ram Shunktr, (1905) l.L.K. 27 All. 688 : 2 A.L.J. 455 ; Anandachandra v. 
Parhathi, (1906) 4 C.L.J. 198. 

5. Mohan Chand v. Isah Bhai, (1900) I. L. R. 25 Bom. 248 : 2 Bom. L. R. 898 ; 

Pasilatuniessa v. Ijas ffassan, (1903) I.L.R. 30 Cal. 901 ; Phani Singh v. Mawab Singh, 
(1905) I.L.R. 28 All. 161 ; V. Pnrnendu, (1910) 11 C.L.J. 189: 5 I. C. 171. 
Injunction is not available when there is a merely technical or trivial trespass without 
damage ; Llandudno Urban District Council v. IVoods, (1899) 2 Ch. 705 ; Behrens v. 
Richards, (1905) 2 Ch. 614. 6. Above, para. 12. 

7. On this subject, see Blackstone, ii, 281 ; Co. Litt. S3-a, 54-b ; Holdsworth, Vol. Ill 
121; Vol. VII, 273, 276; Chafee, Equitable Relief against Torts, p. 33. 

8. The old remedy was the writ of waste provided by the Statute of Gloucester, (1278) 
which was afterwards superseded by an action on the case in the nature of waste, and was 
abolished along with real actions in 1833 by 3 & 4 Will. IV, c. 26, s. 36. 

9. S. 108, T.P. Act. 10. ss. IGl, 153, Madras Estates Land Act. 
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69. luxury to incorporeal rights.^ — An incorporeal right in 
immovable property like an easement of way or light does not involve 
possession of the property over which it exists. Injuries to such rights are 
discussed in the chapter on Nuisance. When an incorporeal right involves 
an exclusive possession of the property which is the subject of the right, a 
disturbance of it will, as we have seen, amount to a trespass,^ e.g,, injury to 
rights of ferry, market or fishery. When the injury to such rights amounts 
only to a disturbance of an exclusive monopoly or franchise, then the 
remedy was an -action on the case. The action lay on proof of the violation 
of the right and apart from pecuniary damage. ^ 

60. Physical injury not amounting to trespass.— Such injury 
would be indirect or consequential and may be a nuisance, e.g., excavation 
on one’s land so as to cause a subsidence of another’s. 


1. “Incorporeal hereditaments are principally of ten sorts: advowsons, litlies, 
commons, ways, offices, dignities, franchises, corrodies or pensions, annuities and rents." 
Blackstone, ii, 21; Holdsworth, Vol. VII, 314-318. 2. Above, para. 4. 

3. Hammirton v. Earl of Dysart, (1916) 1 A.C. 67; Nicholls v. Ely Beet Sugar 
Factory, Ltd., (1936) 1 Ch. 343; below. Chap. VI, para. 64. As to disturbance of an 
exclusive employment, see Weller y. Balter, (1769) 2 Wlls. (K.B.) 414. 



CHAPTER V 

WEONGS TO MOVABLE PEOPEETY 

1. Wrongs to movable property.— These wrongs fall under the 
following five categories : — (i) Trespass, (ii) Conversion, (iii) Injury to 
reversion, (iv) Injury to incorporeal rights and (y) Physical injury not 
amounting to trespass. 

2. Points to be proved in an action of trespass.— In an action of 
trespass to movable property, as in that of trespass to immovable property, 
the plaintiff must prove (a) that he was in possession of the property and 
(6) that his possession was disturbed by the defendant. 

3. Movable property.— In the law of trespass and conversion, this 
phrase, like the word ‘ chattels ', means corporeal or tangible property, e.g., 
cattle, clothes, furniture, coins, cheques, documents. Things attached to 
the earth, like trees, houses and other fixtures, are ‘immovable property’ and 
become movable only when they are severed from the land.^ In times 
and places where slave trade prevailed a slave was a valuable chattel.^ 
Science has rendered air, gas, and electricity capable of appropriation and 
they would also be movable property. The phrase ‘ movable property ’ is 
need, however, in a larger sense in other contexts in the Indian law like 
‘ personal property ’ in- the English law. When it occurs in Indiad enact* 
ments it has been defined to mean property of every description except 
immovable property.^ It includes the reversionary interest of a pledgor or 
bailor, incorporeal rights like patent rights, copyright, trademarks, and 
even a mere ‘ chose-in-action or right to recover a debt like Government 
stock, debentures, shares in joint stock companies. But documents of title 
in respect of a chose-in-action, e.g., share or stock certificates are tangible 
property.* All these instances of corporeal and incorporeal properly come 
under the designation of personal property, as the actions provided by the' 
common law in respect of such property were called ‘ personal ’ as opposed 
to ‘ real ’ actions. * The distinction between them lay in the fact that the 
plaintiff could recover the res or thing itself in the real action but could not 
in the personal action. In the latter he could only enforce against the 
wrongdoer a right in personam and obtain payme"t from him of a sum 

1. In special contexts it may be otherwise; see Transfer of Property Act, s. 3; 
Registration Act, s. 2 (6); cf. C P.C., s. 2 (13). 

2. See the cases cited in Street, VoL I, p. 258; III, p. 307. 

3. General Clauses Act, 1S97, s. 3 (34). 

4. See Puniiitkavtlu v. Bkashyam, (1901) I.L.R. 23 Mad. 406: 12 M.L.J. 282. 

5. Maneckji Pcstonji Bharuehay. ff'arfr/a/, (1926) I.L.R. SO Bom. 360 (P.C.) : S3 I. A. 
92. 

6. Williams, Real Property, pp. 8, 33 ; the phrase 'goods and chattels’ is sometimes 
used as synonymous with 'personalty'; Goodeve, Personal- Property, p 3- 
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of money by way of damages if he did not retnrn the thing. ^ It was 
in 1854 that courts of common law got the power to compel specific 
restitution by seizure of the chattel, or imprisonment of the defendant in 
case of default. 2 By analogy, though without historical justification, the 
phrase ‘ movable property ’ in the Indian law has acquired an elasticity in 
meaning and comprehends the miscellaneous rights which, are not 
‘ immovable ’ or ‘ real ’ in the English law. In the present context, it is 
used in the limited sense aforesaid. 

4. Possession of movable property. — As in the case of immovable 
property, the intent and power to possess are the material tests of posses- 
sion. The following are some illustrations of the way in which these tests 
are applied to movables. 

5. Finder. — A finder gets possession by finding and taking the article 
lost by the owner and can sue in trespass if any person other than the owner 
takes it away from him.® 

6 Trespasser. — A trespasser has the possession though dishonestly 
acquired. He oau sue another who takes the article away from him.*. 

7. Possession of things in land or premises.— The person in 
possession of land or premises is prima facie in possession of the things in 
it, e.g'.,.the clothes and the furniture in a house. A is the owner of a house. 
B, a friend, comes into it and sits at a table and writes on it ; but he is not 
in possession of the chair, table or pen in the eye of law. B drops bis 
money purse under the table and goes away, having forgotten to take it with 
him. A secures it in his box. A is in possession of .6’s purse. If, however, 
A did not notice it, the question is one of some nicety. Probably the law 
would treat B as still in possession as he is likely to intend and has presum- 
ably the power to come and take it back when he remembers it. If B has 
thoroughly forgotten it or given it op as lost, then .4 may be treated as in 
possession of the purse by his occupation of the bouse. If O, another guest 
of A, comes into the house soon after and picks it up and puts it into his 
pocket, intending to take it home, U is now in possession and not A or B. 
In Bridges v. Hawkesworth ® some one had accidentally dropped a bundle 

1. Holdsworth, Vol. HI, p. 322 ; the distinction was emphasised and perpetuated as 
real property could not be devised by a will, but wills of personalty were recognised and 
given eilect to by the ecclesiastical courts, and thus the law relating to succession to 
realty was evolved in the common law courts and that relating to personalty and the 
grant of probate in the ecclesiastical courts, which borrowed rules of the civil law for this 
purpose. 2. Common Law Procedure Act, s. 78. 

3. Armory v. Delamitie, (1721) 1 Str. 505; 1 Sm. L.C.. Vol. I, p. 396. But not if he 
loses it and another finder gets it, as the latter may plead the true owner's title ; Clerk & 
Lindsell, Torts, p. 348. 4. Blackburn, J. in Buckley v. Grose, (1863) 3 B. & S. 566 at 574. 

5. (1851) 21 L.J.Q.B. 75. On this case andtlie cases in the two following notes, see 
A.L. Goodhart, Essays in Jurisprudence and the Common Law, Chap. IV. 
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of bank notes in a shop open to the public. The shop-keeper did not notice 
it but another customer picked up the notes and gave them to the shop- 
keeper to find ont the owner. The owner was not found and the finder 
claimed them from the shop-keeper. It was held that he could do so as he 
bad the possession and the shop-keeper had no particular control over the 
article which lay in a part of the shop which was exposed to the public. If, 
however, the article lay in a private house or a part of the shop which was 
private, the control over articles in it would presumably be in the occupier 
and a finder who took it would be deemed to have taken it from his posses- 
sion in the eye of law and would be bound to restore it to him. For 
instance, a person who was employed by the plaintiff to clean out a pond 
in the land Occupied by him was held liable to restore to him two rings 
found in the course of cleaning, on the ground that the possession was with 
the plaintiff as occupier. i The possession of land is also possession of 
the things attached to or under the land. So it was held with reference to a ■ 
prehistoric boat imbedded in the soil.* 

8. Possession by symbolic delivery.— 4, the owner of a warehouse, 
keeps his own goods in it. He sells them to B and hands the key of the 
house to B. B is in possession of the goods.s If (7, a thief, opens the 
warehouse with another key and takes the goods away, 0 is in possession of 
them though the key is with A or B. If O steals merely the key, >1 or H is 
still in possession. 

9. Things incapable of possession.— Wild animals, fish, natural 
elements like air or water are not in the possession of any person till he 
seizes or appropriates them.* Bees are ferce naturae but when hived they 
become the property of the person who lives there.® As to wreck 
washed ashore it was held that the Crown had the possession and a grantee 
of the franchise of wreck from the Grown had also the possession in law 
even before seizure or appropriation.® There can be no property or 
possession in respect of a human body alive ’’ or dead.® 

1. South Staffordshire tVatcrworks Company y. Sharman, (1896) 2 Q.B. 44 ; see also 
Northam v- Bowden, (1853) 11 E-t. 70 ; P. & \V., Possession, p. 40. 

2. Elwes V. Brigg Gas Company, (1886) 33 Ch. D. 562. 

3. See Gough v. Everard, (1863) 2 H. & C. 1 ; Aneona v. Rogers, (1976) 1 E.^. D. 285. 
In tUe converse case of the owner of a locked box delivering the box but reserving the 
key, he is still in possession ; Reddell v. Dabrey, (1839) 10 Sim. 244. 

4. P. & W., Possession, pp. 230-232 ; Goodeve, Personal Property, p. 3 ; Hannam v. 
Moekett, (1824) 2 B. & C. 934- As to seaweed, A’, v. Clinton, (1869) 4 Ir. R, C. L. 6 ; Brew 
V. ITarest, (1877) 11 Ir. R.C.L. 198 (Ex. Ch.). 

5. Kearry v. Pattinson, (1939) 1 K.B. 471 ; above, Chap. IV, para. 33. 

6. Bailiffs of Dunwieh v. 5/crry, (1831) 1 B. & Ad. 831. As to wreck in midsea the 
salvor has possession and can sue a wrongdoer in trespass ; The Tubantia, (1924) P.78. 

7. P. & W., Possession, p. 232. 

8. Williams v. Williams, (1882) 20 Ch. D. 659, 663. The executors have a right to 
possession for buiial ; Clerk & Lindsell, Torts, p. 338. 
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10. Master and servant. — If A asks B, his servant, to keep his horse, 
A has the possession and B merely the custody. The proper person to sue 
in trespass is A and not B. But if B has dishonestly taken it for his own 
use, B is a thief or a trespasser and is in possession. If A constituted B as 
his bailee in respect of the horse, i e.ff., by asking B to use it for hire and 
drive it when and where he likes, B has the possession. 

11. Bailor and bailee. — On a bailment > the possession passes to the 
bailee and therefore he is the proper pei’son to sue a trespasser. The bailor 
has no possession and cannot sue a third person in trespass. An exception 
to this rule is that if the bailment is gratuitous or revocable at will, the 
bailor as well as the bailee can sue in trespass, though if one has sued, the 
other cannot.^ This is on the ground that the bailor has the present right 
to possession or, as it is said, has ‘ constructive possession.’* But in other 
cases of bailments, e.gr., a bailment for a term, or a pledge, the bailor cannot 
sue a stranger in trespass.® His remedy formerly was an action on the 
case for an injury to his reversionary interest, if the act complained of was 
of that character. At the present day the bailor as well as the bailee has a 
right to sue a stranger for damages for depriving the bailee of his use or 
possession of the goods.® The cause of action would however be, if it 
became material to inquire, an injury to the reversion in the one case and a 
trespass in the other. As between the bailee and bailor, the former is in 
possession and cannot be sued by the latter in trespass unless it was a 
bailment at will or a revocable bailment and cancelled by the bailor. In 
other cases the remedy of the bailor is only to sue his bailee in detinue or 
trover for wrongful detention after the bailment has been lawfully 
terminated.’’ Where a person had parked his car on another’s ground .;on 
paying 1 s. and purchasing a ticket which stated that the latter was not 
liable for loss or injury to the car, the latter was not a bailee but only a 
licensor and possession did not pass to him.® 

12. Trespass by relation. — The principle of trespass by relation ha.® 
been applied to the case of executors and administrators who are thereby 
allowed to sue for a trespass to goods of the deceased committed before the 

1. Moore v. Robinson, (1831) 2 B. & Aid. 817 ; P. & W., Posses’iion, p. 60. 

2. For definition of bailment see Indian Contract Act, S. 148. 

3. See Ward v. Macaulay, (1791) 4 T.R. 489. 

4. P. & W., Possession, pp. 145 — 147. 

6. Lotan V. Cross, (1810) 2 Camp. 464 ; White v. Morris, (1852) 11 C.B. 1015. The 

case of William Leitch ^ Co* v. Leydon, (1931) AiC. 90 may be rested on this ground. As 
to this, see below, para. 16. 6. Indian Contract Act, s. 180. 

7. Johnson v. Diprose, (1893) 1 Q.B. 512 (mortgagee under a bill of sale not liable 
in trespass for removing goods from grantor before the full amount was paid). 

8. Ashby v. Tolhurst, (1937) 2 K.B. 242. 
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grant of probate or administration, on the ground that their possession 
relates back to the time of death. 

13. Trespass ‘ ab initio ’. — ^The owner whose goods ar<^ taken away 
under colour of legal authority (a.g., by a landlord for arrears of rent) can 
sue the taker in trespass if the latter does any wrongful act^with reference 
to the goods. ‘ Though at the time of the act the owner had no possession 
he is allowed to sue by treating the original taking itself as wrongful. 
Indeed this doctrine was first established with reference to goods and 
afterwards ejctended to trespass to immovable property and te the person.* 

14. Rules as to tresp8iss and their historical evolution.— It follows from 
the above, as in the law of trespass to land, that (a) an owner out of possession cannot 
sue In trespass, (i) a person in possession though not an owner but only a bailee or a 
wrongful possessor can sue and (e) that the trespasser cannot escape liability by denying 
the plaintifTs title or setting up a /»/ tertii. Indeed the principle that possession and 
possession alone gives the right to sue seems to have evolved first with reference to 
the remedies for loss of movables and then applied to the action for trespass to land also. 
It is traceable to the remedial law of Anglo-Saxon times in England and ultimately to 
“ the common basis of Germanic custom."^ In a primitive society cattle was the typical 
chattel as the word itself shows, and was of greater value than land; and the chief 
concern of such a'community was to prevent and punish cattle-thefts rather than land- 
trespasses. Thus historically the remedies for loss of chattels came earlier than those 
for land and were among the first experiments of early societies in the regioa of law. 
As the communities became more organised and their numbers increased, land became 
valuable for purposes of taxation and administration, and by reason of the feudal tenure, 
a source of wealth and power. The land law may have been younger but became richer 
and fuller and " outstripped its feebler rival, the law of chattels."' The action of trespass 
which in origin was a criminal remedy and a substitute for the older remedy of the 
‘ appeal ' inherited the leading feature of the ‘appeal’ for theft or robbery that it was 
available only to the person who could make speedy pursuit of the thief.' Therefore 
a bailor or other person who had voluntarily parted with possession in favour of another 
and who could rarely have been able to know of the theft and make speedy pursuit could 
not have the old remedy of ‘ appeal ' or the action of trespass and its offshoot, the action 
of trover. His remedy was originally an action against the bailee on the contract of 

1. Tharpe y. Stalliuood, (1843) 5 M. & G. 760 ; Morgan v. Thomas, (1853) 8 Ex. 302 ; 
Kirk v. Gregory, (1876) 1 Ex. D. 55 ; see Patterson, J. in Balme v. ffv-tton, (1833) 9 Bing. 
471 at 477. 

2. Oxley v. Watts, (1785) 1 T.R. 12; Harvey v. Poeoek, (1843) 11 M. & W. 740; 
Canadian Pacific W. Co. v. Tuley, (1921) 2 A.C. 417 ; Owcfi Smith v. Seo Motors, (1934) 
151 L.T. 274 ; above. Chap. IV, para. 40. 

3. Holdsworth, Vol. VII, pp. 498-501; Ames, Anglo-American Essays on Legal 
History, Vol. Ill, pp. 428-43. The rule that the authority must have been by law arose 
from the old law of distress. A landlord who distrained his tenant’s goods wrongfully 
was guilty of a trespass if he refused to return the goods in the tenant’s action of replevin, 
whereas a bailee was not so liable if be refused to return the goods to his bailor. 

4. Ames, Anglo-American Essays on Legal History, Vol. Ill, p. 417. 

5. P. & M., Vol. II. p. 177. 

6. P. & M., Vol. II, p. 170 ; Holdsworth, Vol. II, p. 78 ; Vol. III,.p. 340, 

16 
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bailment. It was at a much later time that hls right to possession was recognised and he 
was allowed to sue a stranger in some cases. The bailee's right to sue a stranger and 
recover its value is, therefore, traceable to the early history of remedial law. It has 
been explained sometimes on a diflfereut ground, vie., that he was liable over to the 
bailor and therefore allowed to sue a stranger.^ In the case of The Winkfield^ the 
Court of Appeal rejected this theory and upheld the above historical explanation. 

15. Disturbance of the plaintiff’s possession by the defendant.— 

It may assume the following forms : — 

(o) Taking the thing away from the plaintiff’s possession, or as it 
was called, an ‘ asportation.’ The trespass would amount to the crime 
of theft or larceny if a dishonest intent were present, and to robbery if it 
was also forcible. When the defendant and not the plaintiff had the posses- 
sion there can be no trespass ; therefore a bailee damaging or disposing of 
the goods is not liable for trespass or theft.^ A dishonest servant who 
walks away with his master's goods is however liable in trespass as he has 
no possession but only the custody. Again if A’s goods are taken by B 
from whom G takes them again, A can sue B but not G for trespass* 
unless (7 aided B in the trespass or was otherwise a joint-wrongdoer. But A 
can sue G for conversion. The wrongful taking must be by the defendant 
himself or by his agent acting under his authority. It must be distinguished 
from maliciously procuring an attachmejit of another’s goods by an order 
of court.* In the latter, but not in the former case, malice is essential to 
make the defendant liable. 

(6) Direct application of force. The forcible act may be accompanied 
with damage, e.g„ killing or injuring an animal or defacing a picture or 
work of art. Damage is not essential in trespass and even the slightest 
application of force like touching is wrongful.® 

16. Liability for a trespassory injury to a chattel.— In an action 
for direct as well as indirect injury to a chattel, the plaintiff would have to 
prove intent or negligence, and the defendant would 7iot be liable for 
inevitable accident.'^ In the numerous actions for collision on land or 

1. Claridgey. South Staffordshire Tramway Co., 1 Q.B. 422 ; Bracton was the 
earliest to expound this view on the strength of the Roman law, as to which see Inst. IV, 
1, 13-17. 2. (1902) P. 42 ; see below, paras. 63 and 64. 

3. An exception in the ciiminal law is a carrier ' breaking bulk’; P. & W., Posses- 
sion, p. 132. 4. Mennie v. Blake, (1856) 6 E. &, B. 842. 

5. Below, Chap. VIII, para. 16. 

6. Fottldes V. Willoughby, (1841) 8 M. & IV. 640 ; Gaylard v. Morris, (1849) 3 Ex. 
695. Sir F. Pollock considers that such a rule may be salutary and necessary, as where 
valuable objects are exposed in places, either public or open , to a large number-of persons; 
Torts, p. 280. Street considers, on the other hand, that actual damage is required ; Vol. I, 

p. 16. 

7. Per Atkin, L. J. in Manton v. Brocklebank, (1923) K. B. 212 at p. 329. 
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water Biiice Holmes v. Mather,^ it has never been suggested that the rules 
of liability for injury to the vehicles and to the persons in them are 
different. It is submitted that the above rule would apply a fortiori to a 
trespass by touching or handling a chattel without injury to it. If there 
was no hostile intent or breach of duty to use care, an action would not 
lie® any more than for such touching of another’s person. The rule as 
regards trespass to immovable property continues to be different for reasons 
already explained.® 

17. Remedies, (a) Extra-judicial: Retaking or Recaption.— The 
owner may retake his goods and may also use the necessary amount of force 
to do so. 

(4) Judicial, — The following actions are available. 

18. Action for damages. — Where the trespass has led to a tot^ loss 
of the chattel, its full value can be recovered. Where no damage has 
resulted but only a right was infringed, nominal damages will usually be 
awarded.^ Aggravating circumstances will of course enhance the damages 
in a fit case.® The defendant will also be liable for any special damage 
which is the natural consequence of the trespass.* When a person 
removed certain goods from one room to another in the owner’s house 
without authority he was held liable for the loss of the article doe to such 
removal.'’’ The above principles are also applicable to the assessment of 
damages for collision of ships in the Admiralty Courts.* In a case of total 
loss of a ship the damages would be the value of the ship as well as any 


1. (1875) L.R. 10 Ex. 261 ; above : “ If, in Stanley v. Powell, the shot, instead of 
hitting the beater, had hit a plate belonging to the host which had just been unpacked 
from a lunch basket, it is obvious that the defendant could not have been made liable 
Holdsworth, Vol. VllI, p. 266. 

2. IVilliam Leiteh Co. v. Leydon, (1931) A. C. 90. Plaintiffs, manufacturers of 
aerated waters, sued to restrain defendant from filling up their bottles embossed with 
their names with aerated waters in his soda fountain. Injunction refused as there was no 
breach of duty o( defendant to find out whether the bottles brought to him were theirs. 
Lord Blanesburgh held that the trespass complained of was self-indicted as the bottles 
were sent to the defendant by plaintiffs by way of a trap order. Lord Dunedin suggested 
that the strict theory of trespass would not apply to Scotland from where the case arose. 

3. Above, Chap IV, para. 19. ' 

4. Baylite v. Fisher, (1830) 7 Bing. 153 ; ef. The Greta Holme, (1897) A.C. 596. 

5. Williams v. Currie, (1845) 1 C. B. 841 ; Brewer v. Dew, (1843) 11 M. & \V. 625 at 
629 ; Gregory v. Cotterell, (1852) 1 E. &. B. 360 ; Owen .J- Smith v. Reo Motors, (1934) 
161 L.T. 274 ; Interoven Stove Co. v. Hibbaid, (1936) 1 A.E.R. 263. 

6. See e.g , Gilbertson v. Richardson, (1848) 6 C. B. 502 ; JCeene v. Dilke, (1849) 

4 Ex. 388. 7. Kirk v. Gregory, (1876) 1 Ex. D. 55. 

8. Admiralty Commissioners v. Chekiastg, (1926) A. C. 637, 661, per Lord 
Dunedin; The Edison, (1933) A.C. 449. For the special rule of the Admiralty 
Courts for contributory negligence, see below. Chap. XIV, para. 90. 
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profits wkich she would have earned on an existing contract.^ In the case 
of partial injury the cost of repairs and other incidental charges and loss of 
profits or freight that would have been earned would be recoverable. ^ It 
has beau held that even owners who do net nse their ships for profit lihe 
the Admiralty or a harbour board, would be entitled to general damages for 
loss of use. 3 An action for injury or loss due to a collision of a ship must 
be brought within two years.* 

19. Action for injunction. — Besides damages, the plaintiff can pray 
in a proper case also for an injunction to prevent a continuing or threatened 
trespass. 

20. Action ef replevin. — In England a person whose goods are 
wrongfully taken by way of distress for rent or by way of distress damage 
feasant has an action of replevin for return of the goods." The peculiarity 
of this action is that on furnishing security or payment of the amount due 
he can have the things returned to him provisionally pending the decision 
of the case. The Indian procedure has no action of that name but there 
are statutory provisions," enabling tenants to get back on furnishing 
security goods distrained by landlords for arrears of rent. 

21. Action of trover. — The plaintiff can waive the trespass and 
sue in trover for a conversion.'^ In that case he ordinarily recovers the 
full value of the goods or may ask for their specifio restitution. Indeed the 
action for trespass to goods has long since become rare and been 
superseded in actual nse by the action of trover. It is still, however, the 
proper reinedy when the trespass does not deprive the plaintiff of his 
possession or control and therefore does not constitute conversion, e.ff,, 
damage done to goods while in the plaintiff’s possession." 

32. Actions for ' rescue ' and ' pound<>breach — ^Under tbs English common 
law an action for ‘ rescue ' (reteout) lay at the instance of the distrainor of goods against 
a person who wrongfully took them away after they had been seized and before they had 
been impounded. An action on the case for pound-breach lay when the goods had been 
wrongfully taken away after they had been impounded. Rescue and pound-breach were 

1. The Kate, (1899) P. 165. 2. Mayne, Damages (10th ed.), p. 403. 

3. The Greta Holme, (1897) A. C. 596; The Tlferfreno, (1900) A. C. 118 ; Admiralty 
Commissioners v. S. S, Chekiang-, (1926) A. C. 637 ; Admiralty Commissioners v 
S- S. Susquehanna, (1926) A. C. 655; The London Corporation, (1935) P. 70. 

4. Maritime Conventions Acts, 1911, s. 8. 

5. For a modern instance, see Swaffer v. Muleahy, (1934.1 1 K. B. 608- 

6. E-S; Madras Estates- Land Act (I of 1908), s. 87. 

7. Cooper v. Chitty, (1756) 1 Burr. 20 ; see below, para. 24. 

8. E.g., Simmons v. Lillystone, (1853) 8 Ez. 431; for cases of wrongful attachment of 
goods in execution amounting to a trespass, see Smith v. Keal, (1882) 9 Q.B.D. 340 ; 
PSq/rris v. Salberg, (1889) 22 Q.B.D. 614; Clissold v. Cratehlty, (1910) 2 K. B, 244. 
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.also oiTences under the common law. By a statute of WSP' the distrainor was enabled- to 
sue in these actions for treble damages and costs of sukt without any proof of special 
damage against the actual wrongdoer and also against the owner of the goods if they 
were found afterwards in his -possession. By a later statute of 1737* a landlord was 
enabled to impound or secure the goods distrained in the premises for which rent was due 
and had an action for pound-breach in cases of wrongful removal of the goods from those 
premises as from a public pound. These statutes are still in force in England and their 
provisions are so stringent that even a stranger who unwittingly helped a tenant to 
remove the goods, e.g., a'removal contractor acting in the ordinary coarse of business, 
would be liable.^ There is no similar legislation in India. But statutes like the Tenancy 
Acts^ which enable landlords to distrain provide also for reparation for wrongful removal 
of the goods distrained. 


23. CoRVersioR. — The tort known by the name oC ‘ conversion ’ has 
attained great prominence in the law of movable property and has largely 
snperseded trespass. The name has acquired a highly technical meaning 
completely divorced from the literal sense of transformation or change of 
form. Indeed in the action for conversion not merely does a plaintiff not 
have to prove any such change by the defendant, but the plaintiff does not 
succeed merely by proving it. In the large majority of cases no change has 
occurred at all but the chattel is in the same state as it was before the alleged 
conversion. The usual allegation in the old action for conversion known 
as the action of trover was that “ the defendant converted to his own use or 
wrongfully deprived the plaintiff of the use and possession of the plaintiff’s 
goods.”* Conversion then consists in the deprivation of the plaintiff’s use 
and possession. It comprises a large variety of acts which contain this 
ingredient of deprivation of use or of dominion and are otherwise dissimilar 
in character, e.g,, taking, detention, destruction. They need not amount to 
any conversion in the literal sense of transformation nor to any appropri- 
ation for the defendant’s use {e.g. a carrier delivering the plaintiff’s goods to 
another by mistakej or for anybody’s use at all {e.g., destruction of the goods 
by the defendant). To speak of them as ‘ conversion ’ or ‘ conversion to the 
defendant’s use ’ is not merely technical but farcical, but these prases have 
passed into the terminology of the subject and will persist for a long time. 

1. Will. & Mary, c. 5, s. 4. By an Act of 1842 {5 & 6 Viet. c. 97, s. 2) treble costs 
were abolished and full costs were substituted. See ffoiw Property Co. y. WMtemau, 
(1913) 2 K.B. 383. 

2. 11 Geo. 2, c. 19, s. 10. S. 3 gave an action for double damages for removal of 
goods before distraint. 

3. Lavell ^ Co., Ltd, v. O'Leary, (1933) 2 K.B. 200 at pp. 205, 217. For other modern 
cases, see Joaee v. Piernsteiit, (1900) 1 Q.B. 100 ; Bevir v. British U'agon Co., (1935) 
80 L.J. 162. 

4. jSg; Madras Estates Land Act (I of 1908), s. 90 ; s. 202 (2) provides also for a 
hne ; Bengal Tenancy Act, s. 136. 

6. Common Law Procedure Act, 1852, s. 49 and Sch. B, 
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Though forms of action have been aboHsbed, . these terms are still used in 
modern pleadings ^ and i& cases in England ^ and in India. ^ 

24. Old form of pleading in trover.— If the modem fonn of pleading employs 
unreal or technical terms, the older count in trover which it replaced in 1852 was an 
elaborate strsctnre of hction. It alleged “ that the plaintiff was possessed as of bis own 
property of a certain chattel ; 4hat he afterwards casnally lost it ; that it came to the 
possession of the defendant by finding (trover) ; that the defendant refused to deliver it 
to the plaintiff on request ; and that he converted it to his own use, to the plaintiff's 
damage.” Except the last allegation abont conversion, the others were notorious 
fictions which it was unnecessary for the plaintiff to prove in the action. A greater discre- 
pancy between the count and the evidence required to support it conid hardly be found 
in any other action.* These fictions are now happily no more, but they have left their 
marks on the law and are still of interest to us to explain some of the peculiarities in the 
rules about conversion. 

25. Points to be proved in an action for conversion. — In the 
action for conversion, the plaintiff has to prove, (i) that he was in posses- 
sion or had the immediate right to the possession of the chattel ; (ii) that 
the defendant deprived the plaintiflE of the possession or right of dominion 
over it. 

26. The plaintiff’s possession. — Conversion resembles trespass in 
that a mere po^esaor can sae the defendant unless the latter has a better 
title or right to be in possession. Possession is good against all the world 
but the true owner.® The plaintiff may, therefore, be a bailee, a finder or 
even a trespasser. A bailee may be one for reward, e.g., a carrier, « or 
even a gratuitous bailee. He can sue a stranger or bis own bailor, as 
where the bailment is for a term which has not expired and the bailor takes 
away the goods from the bailee. ^ As regards a finder the leading case is 
Armory v. Delamirie ^ where a chimney sweeper who found a valuable 

1. See Bullrn and Leake, Pleadings, pp. 283, 284. 

2. Judges have often condemned its use, e.f., per Lord Bramwell in v. 

(1874) L.R. 9 Ex. 86 ; and Burrougkes v. Bayne, (1860) 5 H. & N. at pp. 302, 308 ; Collins, J. 
in Coneelidated Co. v. Curtit, (1892) 1 Q. B. 493 ; Baggalay, L. J., in Cochrane v. Rymill, 
(1879) 40 L.T. (N.S.) 744. As to the technical character of the law of conversion, see per 
Lord Dunedin in William Leitch ^ Co, v. Leydon, (1931) AC. 90, 102, 103. 

3. The Indian Pena] Code (ss. 403, 404) uses the phrase in the sense of dishonest 
misappropriation to one’s own or another’s use. 

4. Ames, Anglo-American Essays on Legal History, III, 417. 

5. Jeffries v. C.W. Ry. Co., (18J6) 5 E. & B. 802 at p. SOS, Lord Campbel), C.J. 

6. The Wifikfield, (1902) P.42; Eastern Construetion Co., Ltd. v. National Trust 
Ltd., (1914) A.C. 197. 

7. Burton v. Hughes, (1824) 2 Bing. 173 j Nieolh v. Bastard, (1835) 2 C.M. A R. 

669. 8. Britrly v. Kendall, (1852) 17 Q.B. 937. 

9. (1721) 1 Stra. 505 ; Sm. L.C., Vol. I, p. 393 ; see also Bridges -v. Hamkesmorth , 
(1851) 21 L.J.Q.B. 76. 
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jewel gave it to the defendant, a goldsmith, to appraise its value and, on the 
defendant wrongfnll; refusing to return it, was allowed to sue him in 
trover. 

27. The plaintiff’s right to possession. — Conversion is wider than 
trespass because in an action for the former the plaintiff need not have had 
possession but can sue if he had an immediate right to possession. It is 
therefore a remedy for the protection of ownership though only in respect 
of one of its incidents, viz., the present right to possess. A pnrchaser who 
has paid the price can sue his vendor" or a stranger for conversion. A bailor 
in the case of a revocable bailment or a bailment at will can also sue.i In 
such cases both the bailor and bailee have the right to sue. If the bailment 
is for a term® or otherwise not revocable at will {e.g., a pledge) the bailor 
cannot sue. But if the bailee does any act which by the contract or opera- 
tion of law terminates the bailment, the bailor gets the immediate right 
to possession and can sue the bailee or a stranger in possession of the goods 
for conversion. Thus if a hirer sella or pledges the goods hired, the owner 
can sne the hirer as well as the pnrchaser or pledgee.® A pledger cannot 
before he repays his debt and redeems the pledge sue the pledgee even if 
the latter wrongfully makes a sub-pledge.* Bat it would be otherwise if 
by the terms of the contract the contract of pledge is terminated by the 
sub-pledge. A vendee who ^as not paid the price and has left the goods 
with the vendor cannot sue the vendor or a third party until he has paid or 
tendered the price; the vsndor having a lien for the unpaid price has the 
right to sue in trover." But if by the contract, the vendee was to have the 
goods before payment he can sue the vendor who wrongfully resells 
them though in such cases he can recover not the full value of the goods 

1. NieolU V. Bastard, (1833) 2 C.M.R. 659 ; Cooper v. Willomat, (13^5) 1 C.B. 672 ; 
Manders v. Williams, (1849) 4 Ex. 339 ; as to detinue, see Nyberg v. Handelaar, (1892) 
2 Q. B. 202; as to a trustee 'when the cestui qtie trust is in possession or custody, see 
Barker v. Furlong, (1891) 2 Ch. 172. 2. Gordon v. Harper, (1796) 7 T. R. 9. 

3. Mulliner v. Florence, (1878) 3 Q.B.D. 484; see also v. Willomat, (1845) 

1 C.B. 672 ; Singer Manufacturing Co. v. Clark, (1879) 5 Ex. D. 37-: Jelks v. Hayvoard, 
(1906) 2 K. B. 460; Ramasami v. Kamalammal, (1921) I. L. R. 43 Mad. 173: 42 M.L.J. 32. 

4. Donald y. Suckling, (1866) L. R. 1 Q. B. 383 ; Halliday v. Holgatc, (1868) L.R. 3 
Ex. 299 ; Heckram v. Bank of Bengal, (1891) I.L.R. 19 Cal. 322 (P.C.) : 19 I. A. 60 (.ippro- 
priation by pledgee) ; Ramaswatny Chetty y. Palaniappa Chetty, 1930 Mad. 364, 
(unauthorised sale) ; cf. Bhimji v. Bombay Trust Corporation, (1929) I.L.R. 54B. 381 : 
32 Bom. L.R. 64 (improper sale by the -vendor of a motor car under a liire purchase 
‘system is a conversion). 

3. Lordy. Price, (1874) L.R. 9 Ex. 54; see also Ploxam v. Saunders, (1825) 4 B. & 
C. 941 ; Bradley v. Copley. (1845) 1 C.B. 685 (mortgagee under a hill of sale of chattels of 
-which the mortgagor is to remain in po.ssession till default in payment cannot sue); 
Veukatasubbayya v. Satyanarayanamurthy, 1940 Mad. 489 (principal cannot complain of 
pledge of goods by agent purchased with latter’s funds). 
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but the loss sustained by the resale. ^ A bailor who had no present right 
to possess could not sue in trover a stranger who injured his chattel^ bat his 
remedy was an action on the case.® At the present day the form of action 
is immaterial and he as well as the bailee can sae a stranger for damages for 
any permanent injury or deprivation.® 

28, ‘ Plea of jus tertii *. — It follows that when the plaintiff relies 
merely on his possession the defendant who is a mere wrongdoer cannot 
set np the plea of jtts tertii or the title of a third party.* As against 
a wrongdoer, possession is title.' He "can, however, set up his own title or 
the title of a third party with the latter’s authority.® But if the plaintiff 
relies not on his possession but on his right to possess, the defendant can 
plead a jut tertii and show that the right is not in the plaintiff bnt in 
another.'^ The position here is analogous to that in the action of ejectment 
already discussed,® and involves the similar result of bringing into promi- 
nence the idea of absolute ownership ‘ good against all the world through 
the medium of an action which was in origin delictual. But to the 
above rule there is an exception. A bailee is estopped from denying 
Lis bailor’s title®, just as a tenant is estopped from denying his 
landlord’s title. But a bailee is relieved from this disability, (a) if there is 
eviction by title paramount lo ; for instance if a third person claiming as 
owner tabes the goods away from the bailee the bailor cannot sue the bailee 
for conversion and if ho does, the bailee can set np the paramount title as a 
defence ; (b) if the bailee has the authority of the third person claiming 
paramount title to defend the action.*® 

29. Deprivation of the plaintiff’s possession or right of 
dominion. — In order to constitute oonversiou there must be, (a) a positive 

1. Ckinery v. Viall, (1860) 5 H. & N. 288. 

2. Mears v. L. S. Ry. Co., (1862) 11 CB. (N.S.) 850. 

3. Ss- 180, 181, Indian Contract Act. It has been suggested that the name 
‘ conversion ' may be extended to include the injury to the bailor's right or reversion. 
Salmond, Torts, p. 357 ; but see Street, Vol. I, p. 260 and Oakley v. Lyster, (1931) 
1 K.B. 148, 153 ; per Scrutton, L. J. See also Restatement, § 220. 

4. The Winkfield, (1902) P. 42, 54. 

5. Eastern Construction Co., Ltd. v. National Trust Co., Ltd., (1914) A.C. 197, 210. 

6. Per Lord Campbell, in Jeffries y. G. W. Ry. Co., (1856) 5 E. & B. 802, 805 ; 
Gknaoood Lumier Co. v. Phillips, (1904) A.C. 405, 410 ; The Winkfield, (1902) P. 42 at 55. 

7. Leake v. Loveday, (1842) 4 Man. & Gr. 972. 

8. Above, Chap. IV, paras. 16 and 17. 

• 9. Biddle v. Bond, (1865) 6 B. & S. 225 ; Blaustein v. Malta, etc., Co., (1937^ 2 K. B. 
142 ; as to estoppel by attornment, see Henderson v.- Williams, (1895) 1 Q.B. 521; but a 
stranger taking goods away from a bailee is not so estopped ; Richards v. Jenkins, (1887) 
18 Q.B.D. 451 (an execution-creditor of a bailee). 10. Biddle v. Bond, above. 

IL Biddle v. Bond, above ; Rogers v. Lambert, (1891) 1 Q-.B. 318. 
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and voluntary act done by the defendant,’ e.g., taking, disposal, refusal to 
deliver on demand. A mere non-feasance is not conversion.® A bailee 
who refuses on demand to restore the goods to his bailor is liable for 
conversion but not if he merely continues in possession without any demand 
by the bailor or loses the goods by neglect or accident.® The wrong in 
such cases is not conversion but breach of contract or negligence. (6) The 
act must amount to some interference or inter-moddling which is inconsis- 
tent with or adverse to the plaintiff's right.^ His right is either to remain 
in possession or to resume it, in other words, to have the chattel in his 
control or dominion. Thus if a bailee who is bound to restore the goods 
at the end of the bailment refuses to do so on demand by the bailor, the 
detention is adverse to the bailor’s right. Even if the bailee afterwards 
restores, the previous detention though temporary is to that extent a 
deprivation of the owner’s right to have possession and control at all times 
and places. Similarly a destruction or disposal amounts to a deprivation. 
It is essential to remember that the two ingredients aforesaid constitute a 
complete conversion or ‘ conversion to the defendant’s use ’ as the phrase 
goes, and the plaintiff need not prove . (i) damage or loss, (if) appropriation 
or use by the defendant or another, (tit) intent to deprive or cause loss to 
the plaintiff or gain to the defendant. 

30 latent to cause loss not necessary. — The plaintiff need not 
prove any such intent as it is presumed from the hostile character of the 
act®; nor is it open to the defendant to plead absence of such intent. It 
is no defence or excuse that he made an honest mistake about his own right 
or the right or identity of the true owner. A person who is not the true 
owner deals or meddles with another’s property at his own peril.® But 
the defendant’s intent may often be material by way of proving the adverse 
character of the act. For instance, a person who finds an article lost by the 
true owner and takes it home does no wrong if he intended only to take and 
keep it till the owner claimed it, but commits a conversion if he then or 

1. As to liability for a joint tort, see Lejvit Pngh v. Askutosh, (1928) I.L.R. 8 Pat. 
516 P.C. 

2. Pouldes V. Willoughby, (1841) 8 M. & W. 540 ; Burrotighes v. Bayne, (1860) 5 H. 
Sc N. 296 ; Hollins v Fowler, (1875) L.R. 7 H.l,. 757 ; Holdswortli, Vol. Ill, p. 409. 

3. Ross V. Johnson, (1772) 5 Barr. 2825 ; see Howard v. Harris, (1884) Cababe 
Ellis 253 cited in Kenny's Cases on Torts, p. 420; Heald v. Carey, (1852) 11 C.B. 977; 
Hewntan v. Bourne and Hollingsworth, (1915) 31 T. L.R. 209. 

4. Pei Atkin, r..J. in Lancashire .J- Yorkshire Ry. Co. v. Mae Hiehol, (1919) 88 L.J. 
K.B. 601 at 605 ; Oa’icy v. Lyster, (1931) 1 K.B. 148 ; Surat v. Umar, (1895) I.L.R. 22 
Cal. 877, 883. 

5. Lancashire and Yorkshire Ry. Co. v. Mac Hiehol, (1919) 88 L.J.K B. 601 ; see also 
Garland v. Carlisle, (1837) 4 Cl. & F. 693. 

6. Winter v. Banks, (1901) 84 L.T 504, per Lord Alverstone, C.J. 

17 
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enbaequently intended to appropriate it to his own nee or do some other act 
adverse to the right of the owner. Again where a carrier or warehouseman 
in possession of goods refused to hand them over to the owner till the latter 
gave proof of his title it will be material to know whether he was hona fide 
in doubt about the plaintiff’s title or whether he intended to keep the owner 
out of his goods temporarily or otherwise.^ 

31. Instances of conversion. — We shall now deal with the following 
instances of conversion : — (t) taking from the plaintiff’s, possession ; 
(ti) detention ; (jit) delivery ; (tu) sale in * market overt ’ ; (v) destruction ; 
(vi) unauthorised user ; (vii) conversion between co-owners. 

32. Taking from the plaintiff’s possession. — A mere taking or 
‘ asportation ’ is an actionable trespass. But it is a conversion only if it 
amounts to an adverse exercise of dominion by the defendant. The usual 
instance is taking the plaintiff’s chattel with a view to appropriate it for the 
use of the defendant or of another person. But that is not the only exercise 
of dominion that is possible. The defendant may intend merely to destroy 
it. He may claim, not the full ownership in the goods, bnt only a limited or 
subordinate right or as it is often called, ‘ a special property ’, e.g., a lien.® 
He may only make a temporary use, e.g., take another’s horse for a ride and 
return'it. In all these cases there is a conversion. But if the taking is not 
adverse to the owner’s right or dominion it may be a trespass but not a 
conversion. 'Therefore ‘ every asportation is not a conversion.’ * In the 
case of Fouldes v. Willoughby * the defendant who was the manager of a 
ferry boat removed the plaintiff’s horses from the boat and put them on the 
shore in order to compel the plaintiff whose behaviour in the boat was 
considered objectionable, to leave the boat along with them. It was held 
that the removal was not a conversion though it might have been a tres- 
pass.'’ Similarly if a person goes into another’s house and takes some of 
the furniture and puts them outside the house, or a person does a mere 
physical injury to goods without interfering with the plaintiff’s right of 
possession or ownership (e.g., sawing a log of timber),* he commits a 
trespass bnt not a conversion. 

1 Vaughan v. Watt, (1840) 6 M. & W. 492, 497; see also Alexander -v. Southey, 
. <1821) 6 B. & Aid. 247 ; Burraughes v. Bayne, (1860) 5 H. & N. 296 ; Pillott v. Wilkinson, 
(1864) 3 H. C. 345 ; Clayton v. Le Roy, (1911) 2 K. B. 1031. 

2. Tear v. Preebody, (1858) 4 C.B.N.S. 228. 

3. Cbannel, B. iu Burroughtt v. Bayne, (1860) 5 H. & N. 296 at pp. 305, 306. 

4. (1841) 8 M & W. 540. 

5. The further facts in the case were that the defendant had the horses taken to a 
hotel of his brother who demanded the cost of their keep for the day, before he would 
return them and had them sold to pay himself that cost. But these do not appear to have 
been relied on in the trial as evidence of conversion. 

6. Simmons v. Lillystone, (1853) 8^Bx. 431. 
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33. Conatrnctive taking. — The taking need not, unlike theft in the 
criminal law, be necesearily a physical moving or handling of the goods ; it 
may be constructive as by a transfer in the books of a banker or ware- 
houseman or endorsement of documents of title.^ Preventing the owner 
by threat of force from taking possession of his goods is practically a dis- 
possession or deprivation. 3 When a person takes possession of a house the 
question will be whether he intended to take possession of tiie things in it. 

In a case where a person who took possession of a land under a decree of 
court turned out from it the plaintiff’s servants who were loading on a barge 
some lime belonging to the plaintiff, it was held that this act by itself was 
not a conversion unless there was an intent to deprive the plaintiff of the 
lime.3 

Si. Change of possession essential for taking.— A taking implies a 
change of possession. It is not a conversion to make a mere assertion of a 
hostile claim of title or a threat to take the plaintiff’s goods, if there is no 
dispossession, actual or constructive.* Nor is a bargain of sale or purchase 
without delivery, actual or constructive, an act of conversion.® Again the 
taking or change of possession here spoken of is from the plaintiff himself. 

If B takes A’s chattel from A unlawfully and with intent to appropriate it 
for himself, A can sue B for trespass or conversion. If Onow takes it from 
B, B has the same remedies against O. We saw that in such a case A can- 
not sue G in trespass.* Can he sue G for oonversion ? If A makes a 
demand and G refuses to deliver, then A can sue 0 because the refusal is a 
distinctly adverse act. A demand is unnecessary if C commits an indepen- 
dent act of conversion, e.g,, a delivery or disposal to D. Again if 0 knew 
of A’s title when he took from B and asserted his own title, then also his , 
act may amount to an adverse detention or appropriation against A and a 
demand may not be required. But if C took it from B in ignorance of A'a 
title, the authorities in England seem to warrant the proposition that the 
mere taking or receiving from B will not per se be a conversion and A cannot 
sue G before he makes a demand.'' 

1. M’ ComUe -v. Davit, (1805) 6 East S3S ; as to coastructlve disposal or parting, see, 
t.g., HioTt V. Bott, (18''4) L.R. 9 Ex, 86. 

2. Oakley V- Lytter, (1931) 1 K.3. 148 ; cf. England v. Cowley, (1873) L.R. 8 Ex. 126 ; 
Moyi V. Avalhraman, (1898) l.L.R. 22 Mad. 197. 

3. Thorogood v. RoHnton, (1845) 6 Q.B. 769. 

4. Oakley y. Lyster, above, does not really lay down, though the headnote suggests, 
the contrary. The defendant prevented the plaintiff from using or removing the goods. 

5. National Mercantile Banks. Rymill,lS^%\)kM-..l.’lCl. 6. Above, para. 13. 

7. Spackman v RAter, (1883) 11 Q. B. D. 99; see aho Mennie v. Blake, (1856). 

6 E. & B. 842; Miller v. Dell, (1891) I Q.B. 463 ; ef. M'Combie v, Daviet, (1805) 6 East 638', 
Fine Arts Society v. Union Bank of London, (1886) 17 Q. B. D. 703 ; Burrottghet v. Bayne, 
(1860) 5 H. & N. 296 at p. 304, per Martin, B. See, however, Restatement, §§ 223, 229; 
Street, Vol. I, 239 ; Spencer Bower, Conversion, Chap. VJ. It has been suggested that the 
above rule would apply only to a case of pledge and not to one of taking by sale or other- 
wise ; Salmond, Torts, p. 321. 
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35. Difference between trespass and conversion.— We see that the 
wrongs of trespass and conversion are in their nature really different and 
coincide only when the taking amounts to an adverse dominion. When 
tire act is both a trespass and a conversion, the plaintiff in the old procedure 
waived the trespass and sued in trover on account of the greater popularity 
of the latter form of action. Though forms of action are no more, the 
difference in the cause of action may be material even now. For instance 
if the plaintiff alleges a trespass, he need prove only a taking ; if he alleges 
a conversion, he must show that the taking was an adverse exercise of 
dominion. The distinction is also important for purposes of the statute of 
limitation ; if there is no taking from the plaintiff or other act of conversion, 
he need not sue and can. wait till a demand and refusal, 

36. Detention ; Actual Detention, — A detention amonnts to a con- 
version if it is adverse to the right of the true owner ; e.g., when a bailee 
refuses to return the chattel to his bailor on demand by the latter after the 
period or purpose of the bailment is over. But he is not liable before the 
bailor makes a demand, because merely to continue in possession without a 
right to do so or to omit to redeliver is not an adverse act of deprivation.^ 
It may, however, be a breach of contract ^ Similarly if by neglect or 
accident the bailee loses the chattel, he is not liable for a conversion though 
he may be liable for a breach of contract or for negligence.'^ But if he 
wrongfully disposes of it there is an independent act of conversion, bnt it 
is not detention. 

37. Proof of detention. — The usual method of proving an adverse 
detention is by proving a demand and refusal. They are indispensable to 
give a cause of action in all cases where the defendant is in possession of 
goods of which the plaintiff is entitled to possession, and has not committed 
any other act of conversion like taking, disposal, etc. They should be 
anterior to the suit ; otherwise the suit will not lie.® The refusal need not 
be in so many words as ‘ I refuse ’ ; it may be shown by other words, e.g,, 
an open assertiou of a hostile title to the knowledge of the owner, or by 
conduct, e.g., a warehouseman after a demand by the owner locking up the 
warehouse and leaving the place.® 

1. Spackman v. Patter,- abore ; Bhupendra v. Goonendra, (1938) 33 C. W. N. 133 : 
1929 Cal. 42 j Ma Mary y. Ma Hla Win, (1925) I.L.R. 2 Rang. 533. 

2. (1939) 1 A.E.R. 70 C.A. 3. Indian Contract Act, s. 160. 

4. The remedy was not trover but detinue, e.g., Janet v. Dowle, (1841) 9 M. & W. 19; 
Reeve v. Palmer, (1858) 5 C.B. (N.S.) 84 ; cf. Clementt v. Flight, (1846) 16 M. & W. 42 
(detinue not for mere omission to deliver); or assumpsit, Williamt v. Gette, (1837), 
3 Bing. N.C. 849; or an action on the case for negligence. 

6. Clayton v. Le Roy, (1911) 2 K.B. 1031. 

6. See Burroughet v. Bayne, (1860) 5 H. & N. 396 ; Janet v. Hough, (1879) 6 Ex. 
D. 115; Philpott v. A«//«y,.(i835) 3 A. & E. 106 
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38. Demand and refusal are evidence of conversion.— This is a 
common saying and means that a demand and refusal are evidence of an 
adverse detention or withholding from the owner by the person in wrongful 
possession. But “every detention is not a conversion,” ^ and a refusal 
which is not really in denial of the owner’s right is not adverse and does 
not evidence a conversion, e.g., where a warehouteman or carrier refuses to 
deliver to the owner before the latter pays the .cost of warehousing or 
carriage or produces his documents of title. If, however, no coat was due 
or he had no honest doubt about the title ur imposed unreasonable 
conditions, 3 his refusal is a hostile act and amounts to a conversion. If the 
refusal is unqualified and anambignous it is conclusive evidence of 
conversion and is indeed the conversion itself.^ It is no excuse that the 
defendant made an honest mistake about the plaintiff’s title, as where he 
believed another to be the owner and took a sale or pledge from him ; he 
refuses at his own risk or peril. In cases where the person in possession is 
pressed with conflicting claims his proper course is to file an interpleader 
action in which the rival claimants are made parties and their respective 
claims are determined by the court.® A demand and ref usal afe, however, 
not even evidence of a conversion if the defendant has lost or never had 
possession of the goods.® In spite of these limitation^ this time-honoured 
maxim still survives in the law. 

39. Older meaning of the above maxim.— It had originally a ditTerent 
meaning and purpose.’ In an earlier stage of the law, the term 'conversion' and the 
remedy known as the action of trover were confined only to taking and disposal ; for mere 
detention the remedy was the action of * detinue.' But on account of superior procedural 

1. Channel, B. in Burroughet v. Bayne, above, at p. 303 ; Isaaek v. Clark, (1614) 
2 Bnlstr. 306. 

2. Vaughan v. fVatt, (1840) 6 M. & W. 493 at p. 497; Alexander v. Soul hey, 
(1821) 3 B. & Aid. 247 ; PilloU v. Wilkimon, (1864) 3 H. & C. 345. 

3. Davies v. Vernon, (1844) 6 Q.B. 443 ; Coibett v. Cluiton, (L826) 2 C. & P. 471; 
Wetherman v. London Liverpool Bank of Commerce, (1914) 31 T.L.R. 20 ; Nandlal v. 
Bank of Bombay, (1909) 11 Bom.L.R. 925 (intent material) ; Haryana Colton Mills Co. v. 
B. B. and C. 1. Ry. Co., (1927) l.L.R. 8 Lah. 555 ; G. /. P. Ry. v. Radha Mai, (1925) 
I.L.R. 47 All. 519: 23 A.L.J. 398; Shamsul Haq v. Secretary of State for India, 

I.L.R. 57 Cal. 1286. 

4. Best, J. in Alexander v. Southey, (1821) 5 B. dt Aid. 247 at p. 250 ; Holt, C. J. in 
Baldwin v. Cole, (1704) 6 Mod. 212. 

5. Robinson v. Jenkins, (1890) 24 Q.B.D. 275 ; Attenborough y. Loudon and St. 

Katharine's Dock Co., i C.7.V). kiO. As to the right of a bailee to refuse on the 

ground of a paramount claim, see Shtridan v. New Quay Co., (1858) 4 C.B.N.S. 618; 
European and Australian Mail Co. v. Royal Mail Packet Co., (1861) 30 L.J.C.P. 247 ; but 
he cannot do so if he took the bailment with notice of the claim, Exparte Davies, (1883) 
19 Ch. D. 86, 90. See also Indian Contract Act, ss. 166, 167. 

6. Wilbraham v. Snow, (1669) 2 Wms. Sauncl. Via.', Alexander v. Southey, (1821) 
5 B. & A Id. 247 ; Vert all -v. Robinson, (1835) 2 C. M. & R. 495. 

7. Salmond, Torts, pp. 307, 308; Holdsworth, Vol. VII, p 410. 
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conveniencesi^ trover was more popular with pleaders than detinue and was used even 
for Wrongful detention. This was done by the device of alleging a demand and refusal 
as evidence of conversion by disposal, in other words, by saying that the defendant's 
inability to retain the goods was due to his having wrongfully parted With them already. 
This allegation was a mere fiction, because the defendant was not allowed to escape 
liability by pleading that he still had the goods and had not parted with them. In that 
way wrongful detention was remedied by the action of trover and regarded as a species of 
conversion. After forms of action were abolished and conversion became comprehensive 
in scope, there is no place for the old rule, but here as elsewhere in the law an old rule 
survives in a new form and bears the traces of its past history. The refusal was origin- 
ally evidence of a disposal and is now evidence of an adverse detention. 

40. Detention : Constructive detention.— There may be a construc- 
tive detention by estoppel or, as it is called, conversion by estoppel. When 
a person represents, tbongb by honest mistake, that he is in possession of 
certain goods and induces another to act upon the representation to his own 
prejudice, he is estopped from denying that he has the goods and is consi- 
dered to be in possession and wrongfully detaining the goods. In Seton 
V. Lafone,^ /I’s goods were in the defendant’s warehouse for safe custody 
but the defendant’s servants by mistake delivered them to a stranger. In 
ignorance of this fact, the defendant represented to B, an intending 
purchaser from A, that the goods were in his possession and thereupon B 
purchased them and demanded delivery. It was held that the defendant 
was liable tor conversion by estoppel. 

41 Delivery. — An unauthorised delivery of the plaintiff’s goods by 
the defendant to a third pei'son is prima facie adverse to the plaintiff. The 
delivery may be actual or constructive.® It may purport to be (i) a trans- 
fer of property, or (ii) a mere change of possession without affecting 
property. 

42. Transfer of property. — If the delivery purports to affect or 
change the property, it is a clear act of deprivation of the owner’s right by 
creating a hostile right in another person. The transfer may be of the full 
property, e.g., a sale or gift, or of a limited or special property, e.g., a 
pledge. If A is a bailee of B's goods and sells them, A is liable for conver- 
sion unless under the law or the terms of the contract he had a power to 
sell. For instance a pledgee may, if so empowered, create a sub-pledge,* or 
sell on failure of the pledger to pay the debt.® Otherwise his transfer 

1. Below, para. 73. 

2. (1887) 19 Q.B.D. 68; see also Bristol and West of England Bank "V. Midland 
Xy. Co., (1891) 3 Q.B. 653 ; Henderson v. Williams, (1895) 1 Q.B. 521. 

3. f^an Oppen ^ Co. y. 1 redegars, (1918) 37 T.L.R. 504; the defendant claimed 
title to goods in possession of a firm to whom the plaintift's' carriers had delivered them 
by mistake, and purported to sell them to the firm ; he was held liable for conversion, 

4. Donald v. Suckling, (1£66) I..R. 1 Q.B. 585. 

5. As to power of carriers and other bailees to sell in cases of urgency, see Praeger 
v. Blatspiel Stamp and Heacock, (1924) 1 K.B, 566. 
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would be a wrongful conversion for which he is liable.^ The liability of 
a transferor may arise even in cases where he hona fide believed that he had 
a right to transfer. If for instance he had purchased a chattel from one who 
had no title to it, say a thief, he as well as his agent acting for him in 
effecting a transfer would be liable to the true owner and it is no defence 
that they acted in ignorance of the latter’s title. This is illustrated by the 
leading case of Hollins v. Fowler.^ The defendants, Messrs. Hollins & Co., 
were a firm of brokers. They purchased some bales of cotton from one 
Sayley without any knowledge of the fact that the cotton belonged not to 
him but to the plaintiffs, Fowler & Co., and sold it to Messrs. Micholls, a 
spinning .company, who spun it into yarn. Bayley had got the goods from 
the plaintiffs pretending to act for a certain principal who did not exist. 
Therefore between the plaintiffs and Bayley there was really no contract at 
all and the title was still in the plaintiffs. It was held that the plaintiffs could 
recover the full value of the cotton, from the defendants though the latter 
in ignorance of the plaintiffs’ ownership had paid the price to Bayley, and 
though they acted only as brokers in the transaction of buying and resale 
to Messrs. Micholls. In view of the importance and difficulty of the question 
involved, the judges of the court of Queen’s Bench were invited to state their 
opinion during the hearing of the case in the House of Lords and the opinion 
of Blackburn, J,, afterwards Lord Blackburn, is the leading authority on the 
law relating to liability for conversion. He stated the principle thus 3 : — ' 

“ The Case against them (the defendants) does not rest on their having merely entered 
into a contract with Bayley, or merely having assisted in changing the custody of 
the goods, but on their having done both. They knowingly and intentionally assisted in 
transferring the dominon and property in the goods to Micholls, that Micholls might dis- 
pose of them as their Own, and the plainttiTs never got them back. It is true they did it 
as brokers for Micholls, and not for any benefit for themselves ; but that is not material." 

The application of this principle is illustrated by the cases in the fol- 
lowing four paragraphs. 

43. Brokers and auctioneers. — Brokers ^ and auctioneers ^ have 
been held liable for selling and delivering goods to the purchaser without 

1. Afttlliner v. Flortnee, (1878) 3 484 (sale by an innkeeper of horses over 

which he had a lien was held a conversion) ; now innkeepers have a statutory right to 
realise their security ; 41 and 42 Viet., c. 38, s. 2 ; Cooverji y. Mawji, 1937 Bom. 26 (pledgee 
selling before time). 

2. (1875) L.R. 7 H.L. 757 ; (1872) L.R. 7 Q.B, 616 ; see also Hiort v. BoU, (1874) 
L.R. 9 Ex- 86 ; Stephens v. Mlwall, (1815) 4 M. & S. 259. 

3. (1875) L.R. 7 H.L. 757 at p. 769. See Underwooi, Ltd. V. Bank of Liverpool, 
(1924) 1 K.B. 775 at p. 790, per Scrutton, L.J. 

4. Hollins V. Fowler, above, para. 42 ; Taylor v. Kymer, (1832) 3 B. & Ad. 320 ; 
Edelstein v. Schuler ^ Co., (1902) 2 KB. 144. 

5. Consolidated Co. v. Cnrtis, (1892) 1 Q.B. 495 ; Cochrane v. Rymill, (1870) 40 L.T.744; 
Barker v. Furlong, (1891) 2 Ch. 172 ; Hardman v. Booth, (1863) 1 H. & C. 803. They may 
have a right of action against their employers for indemnity against such liability 
Adamson y. Jarvis, (1837) 4 Bing. 66 ; Betts v. Giibins, (1834) 3 A. dt B. 57. 
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tbe real owner’s authority and in ignorance of his title. But if a broker i 
or auctioneer * does not deliver possession actual or constructive or had no 
possession at all, but, for instance, merely settled a bargain between seller 
and buyer, he is not liable for conversion. 

44. Sheriffs and bailiffs. — Sheriffs and bailiffs have been held liable 
for seizing and selling, even though by honest mistake, the goods of a person 
other than the juclgment-debtor.s They would not be liable if they acted 
under the authority of a warrant or-order of court.* 

45. Bankers. — ^Bankers have been held liable for collecting cheques 
on behalf of persons not entitled to them. This has been explained on the 
ground that the title to a cheque, i.e., the piece of paper, is in the true 
owner and a banker who takes possession of it on behalf of a person not 
entitled to it and presents it for oollection commits a conversion of the 
chattel.® In the interests of trade and commerce a banker is protected by 
statutes like the Bills of Exchange Act® in England and the Negotiable 
Instruments Act’' in India, in cases where he has in good faith asid without 
negligence received payment for a crossed cheque for a customer. In cases 
not covered by this exception his liability for conversion would remain.® 

46. Innocent agents making a transfer. — Even an innocent agent 
who on behalf of his principal effects a transfer and delivery of possession 
of the true owner’s property will be liable. In Stephens v. Elwall s the 
defendant was an agent who took delivery on behalf of a foreign principal 
who was the purchaser and sent the goods on to him. It turned out that 
the seller was a bankrupt and the assignee made a demand two years after 
the sale. The defendant was held liable though he acted in unavoidable 
ignorance and under his master’s authority, because ‘ ho intermeddled with 
the plaintiff’s property and disposed of it.’ 

1. Barker v. Furlong, (1891) 2 Cli. 172. 

2. National Mercantile Bank y. Rymill, (1881) 44 L.T. 767. 

3. Garland r. Carlisle, (1837) 4 Cl. & F. 693 ; Balme v. Hutton, (1823) 9 Bing. 471; 

Jelks V. Hayward, (1905) 2 K- B. 460 ; above, Chap. IV, para. 37. In England protection is 
c inferred on them by the Bankruptcy and Deeds of Arrangement Act, 1913 (3 & 4 Geo. V, 
c. 34, s. 15). 4. Judicial Officers' Protection Act (XVIII of 1850), Below, Chap. XVIII. 

5. Arnold v. The Cheque Bank, (1876) 1 C.P.D. 578 ; Fine Art Society, Ltd. v. Union 
Bank of London, (1886) 17 Q.B.D. 705 ; Kleinwort v. Comptoir National d'Eseompte, 
(1894) 2 Q.B. 157 ; Morison v. London ^ County Westminster Bank, Ltd., (1914) 3 K.B. 
356; Underwood, Ltd. Bank of Liverpool, (1924) 1. K.B. 775; Ram Lai v. Dass Bank 
r.L.R, 1943 Cal. 15. 6. S. 82. 7. S. 131. ’ 

8. Savory Co. v. Lloyds Bank, (1932) 2 K.B. 122 } Midland Bank, Ltd. v. Reckitt, 
<1933) A.C. 1; Carpenters Co. v. Brit. Mutttal Banking Co., (1938) 1 K.B. 511 ; Bhagvan 
Das V. Greet, (1903) X.L.R. 31 Cal. 249 ; Thorappa v. Umedmalji, (1923) 26 Bom. L.R, 604: 
1924 Bom. 205 ; Robinson v. Central Bank of India, (1931) I.L.R. 9 Rang. 583. 

9. (1815) 4 M. & S. 259 ; see also Winter v. Banks, (1901) M L.T, 504 ; Mehta v 
Sutton, (1913) 109 L.T. 629. 
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47. A mere ehaa^fe of possession. — The ordinary rnle is that a 
deliyery of possession of another’s goods without his anthority to a third 
person is prima facie adverse to his rights. Therefore the person who 
delivers will be liable for conversion. Thus a bailee, agent or servant who 
delivers the goods of his bailor or employer without the latter’s authority 
to a third person is liable to him for conversion,! e.g., a carrier or ware^ 
honseman making a delivery by mistake to the wrong person. Where the 
contract was not one of bailment bnt only a license as where a person parked 
his car in another’s gronnd on the terms that the latter would not be liable 
for loss or injnry to the car, the loss of the car by the latter or his servant 
parting with it to a third person by mistake would not be a conversion!* 
An agent or servant who on behalf of his principal or employer inter- 
meddles with the goods of another will also be liable to the latter.^ Bnt a 
delivery or other intermeddling by an innocent agent or servant is not a 
conversion if it is made in pursuance of the orders of a person who is 
apparent owner and in ignorance of his want of title and is merely a 
“ ministerial dealing with goods.”-* Lord Blackburn stated the principle 
thus in Hollins v. Fowler^ ; — 

« ^ 

” 1 cannot find it anywhere distinctly laid down, but I submit to your Lordships that 

on principle, one who deals with goods at the request of the person who has the actual 
custody of them, in the iana fide belief that the custodian is the true owner, or has the 
authority of the true owner, should be excused for what he does if the act is of such a 
nature as would be excused if done by the authority of the person in possession, if he was 
a finder of the goods, or intrusted with their custody. I do not mean to say that this is 
the extreme limit of the excuse, but it is a principle that will embrace most of the cases 
which have been suggested as difficulties.'* 

Thus if A sends ^'s goods through A’s servant to O, B cannot sue .4’s 
servant for conversion. If, however, the servant knows he is taking part 
in an unauthorised transfer of B's goods to G, he is liable along with his 
master to the real owner of the goods. 

48. Application of Lord Blackburn’s formula.— According to the 
above test, the following persons will not be liable : — 

(a) a servant or agent who merely delivers goods in accordance with 
the orders’ of his master in possession as apparent owner and has no notice 
of any transfer of property being effected thereby ; 

1. Stephenson v. Nori, (1828) 4 Bing. 476; Hiort v. Bolt, (1874) L.R. 9 Ex. 86; 
Union Credit Bank, Ltd. v. Mersey Docks and /Lariour Board, (1899) 2 Q.B. 205 ; Heugh 
V. London M. W. Ry. Co., (1879) L.R. 5 Ex. 51; Hiort v. London 4- N. 11'. Ry. Co., (1879) 
4 Ex. D. 188 ; see also Glyn Mills 4- Co. v. Bast 4' West India Dock Co., (1830) 7 A,C. 591 ; 
Jebara v. Ottomast Bank, (1927) 2 K.B. 254, reversed on other grounds in (1938) A.C. 269 
(where the bailee’s mandate had ceased owing to the war.) 

2. Ashby v. Tolhurst, (1937) 2 A..E.R. 837. 

3. Stephens v. Blmall, (1815) 4 M. & S. 259; above, para. 46. 

4. L. R. 7 H.L. at pp. 767, 768. 5. L. R. 7 H.L. at p. 766. 

18 
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(b) a carrier, like a Railway Company who carries goods or delivers 
them ander the orders of snch a person to the consignee and has no notice 
of any transfer of property being caused thereby^ ; 

(c) a bailee like a warehouseman who takes goods for safe custody 
and re-delivers them to his bailor before the real owner makes a demand on 
the bailee^ ; 

(d) a finder of goods who delivers them to a person who is not their 
owner but whom he reasonably believes to be the true owner. The position 
of an involuntary bailee is similar and is illustrated by an interesting case 
which recently arose in England.^ The plaintiffs B and P, a firm dealing 
in mantles and macintoshes, were induced by the fraud of a certain person 
to send coats to the value of £ 350 to a firm P. After the goods left E and 
P, he sent a telegram to the firm P in the name of E and P saying that goods 
were wrongly sent to firm P and a van was sent to collect them. Then a 
man with a trade card of E and P went to P and took the goods in a van. 
It was held that the firm of P having delivered the goods after enquiry were 
not liable to the firm of E and P. A finder is of course not liable for 
keeping the goods pending 'discovery of their owner, either with himself 
or with a servant or bailee for safe custody. In all these cases a refusal to 
deliver to the true owner or a dealing with the goods after demand will 
amount to conversion. 

49, Liability of a transferee or delivere,e.— In considering the . 
liability of a person who receives possession of a chattel from another by 
way of transfer or otherwise without the authority of the true owner, 
we have to exclude cases where he acquires title by the mere delivery 
notwithstanding the want of title of his transferor. The ordinary rule is 
that a transferee does not get a better title than his transferor.'* There- 
fore if A transfers or delivers P’s goods without P’s authority to G, the 
title in the goods continues in P who can pursue the specific property 
in the hands of O. But P cannot do so in- the case of current coin or 
money in which property passes by delivery.® Though P cannot sue G 
for conversion of the specific chattel, he may still have other remedies for 
recovery of an equivalent snm of money. Again under the law merchant 

1. FeviJer v. Hollim, (1872) L.R. 7 Q.B. 616 at 632; Sheridan v. The M'ew Quay Co., 
(18S8)4C.B. (N.S.) 618,650; ffippon-i. Mahaliram, (1930) 52 CX.J. 365, 399: 1931 Cal. 
269 ; aa to a packer, see Greenway v. Fisher, (1824-) 1 C. & P. 190. 

2. ' Union Credit Bank v. Mersey Docks and Harbour Board, (1899) 2 Q.B, 205, 216. 

3. Elvin ^ Powell, Ltd- ▼. Plummer Roddis, Ltd,, (1935) 50 T.L.R. 158 

4. Cundy V. Lindsay, (1878) 3 A.C. 459 ; Ellis y. John Stenning ^ Son, (1932) 2 Ch. 

81 ; Bushell y. Timson, (1934) 2 K.B. 79 (purchaser in irregular execution) ; in India ss. 27 
to 29 of the Sale of Goods Act HI of 1930. 

5. R. V, Joggesur, (1878) I.L.R. 3 Cal. 379 ; Agand Mahto v. Khajah Alijullah, 
(1907) 11 C.W.N. 862 ; Sankunni Menon y Govinda Menou, (1912) I L.R. 37 Mad. 381 : 

22 M.L.J. W5 ; In re Pandharinath, (1915) I.L.R. 4J Bom. 186 : 17 Bom L.R. 922 ; see 
howerer Benaree Bank, Ltd. y. Ram Prasad, 1930 All. 673 : 1930 A.L.J. 11§3. 
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as enacted by the Bills of Exchange Act in England and the Negotiable 
Instrnments Act in India, title passes by delivery to holders in due coarse 
of bills of exchange or cheques. Under the Sale of Goods Acts in 
India ^ and in England > there are other exceptions to the above rule 
recognised in the interests of trade and business. For instance a purchaser 
from a mercantile agent in possession of the goods sold or a document of 
title like a bill of lading with the owner’s consent would get a good title if 
he acted in good faith and without notice of the owner’s title. The Indian 
Contract Act ^ enacts a similar rule in the case of a pledgee from a 
mercantile agent. If a case does not fall within these exceptions, the true 
owner can sue the person in possession for recovery of his property. He 
can also sue for conversion if the latter took possession with knowledge of 
the true owner’s title. Indeed in such a case the latter is really a joint 
wrongdoer with his transferor and is liable without a demand. If he received 
possession tona fide from another who was apparent owner, he would, in the 
absence of any conversionary act like disposal or destruction, be liable 
ordinarily only on demand and refusal. This is the view of the English 
authorities,* but the question whether he is liable before demand is rarely 
material except for purposes of applying the law of limitation. In England 
the period of limitation (six years) starts from the cause of action.* 
Therefore it has been held that time will run only from demand and refusal 
and not the mere receipt of possession.* In India, however. Article 48 of 
the Limitation Act is differently worded.’' It speaks of an action for specific^ 
movable property lost or acquired by conversion, or for compensation for 
wrongfully taking or detaining the same and provides for it a period of three 
years from the time when the plaintiff first learns in whose possession his 
property is.* This seems to suggest that the plaintiff has a cause of action 

1. Ss. 

а. Sale of Goods Act, 1893 (S6 & 57 Viet., c. 71), ss. 31-35 ; Factors Act, 1889 (53 & 
53 Viet., c. 45), s. 3. See Lloydt Bank v. Bank of America National Trust and Saving 
Association, (1937) 3 K.B. 631. 

3. S. 178. See Mercantile Bank of India v. Central Bank of India, I.L.R. (1938) 
Mad. 360 P.C. 4. Above, paras. 34 and 36. 5. 31 Jac. 1, c. 16, s. 3. 

б. Above, para. 34, note 4. If there was an independent act of conversion, e^,, by 
disposal, the plaintiff cannot wait till demand ; Granger v. George, (1826) 5 B. & C. 149 ; 
Betts - 0 . Metropolitan Police, (1932; 3 K.B. 595. As to a case of 'conce.:ed fraud', see. 
Wilkinson V. Verity, (1871) L.R 6 C.P. 206. 

7. This article applies to conversion, honest as well as dishonest ; Levtis Pug A v. 
Ashutosh Sen, (1929) LL.R. 8 Pat. 516 : 56 I.A. 93 (P.C.) ; Adaji Coal Co. v. Pannalal 
Ghose, (1930) I.L.R. 57 Cal. 1341 : 57 I. A. 144 (P.C.). 

8. Art. 49 which applies to suits for movable property acquired otherwise than by 
conversion and for compensation for injuring or detaining the same, makes the unlawful 
detention or possession the starting point, as in the case of a bailee refusing to redeliver; 
Gopalaswami v. Subramania, (1911) I.L.R. 35 Mad. 636 ; 33 M.L.J. 152 ; Narayanaswamy 
Tevar v. Aiyasamy, (1912) 34 M.L.J. 184; 18 I.C. 921 ; Mt. Laddo Begam v- Jamaluddin, 
(1919) I.L.R. 42 Mad. 45 ; Bhupindra v. Goonendra, (1928) 32 C.W.N 133 : 1929 Cal. 43 ; Ma 
Mary v. Ma Hla Win, (1935) I.L.R. 2. Rang. 555. As to the difference between arts 48 
and 49, see Kripa Ram v. Kunvoar Bahadur, (1933) I.L.R. 64 All. 467: 1932 A.L.J 24L 
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for recovery of property ou knowledge and before demand. i The American 
Restatement makes it a conversion for any person to receive possession in 
consummation of a transaction negotiated by him to acquire a proprietary 
interest in the chattel either for himself or for his principal.* 

50. Sale in market overt. — Ordinarily a mere bargain and sale 
without transfer of possession is not a conversion. This is so because the 
transaction affects neither the possession nor the title, as, ex hypoihesi, the 
transferor had not the title. But in England a sale iu ‘ market overt ’ operates 
to transfer the title.® It means on open sale in any lawfully constituted 
market and by a special custom a sale iu any shop in the city of 
Loudon between sunrise and sunset, of goods of the kind which are 
usually put up for sale therein.* The vendor is liable for an unauthorised 
sale of another’s goods in market overt, as he thereby divests the owner of 
his title.® As the purchaser acquires the title he cannot be sued for 
conversion. There is no similar rule iu India. 

51. Destruction. — The unauthorised destruction by a person of 
another’s goods is a deprivation or conversion. Here destruction is used 
iu a large sense and includes not merely a wanton act of mischief, e.(/., 
killing an auimal or injuring or throwing away a chattel, but also causing 
disappearance of a chattel in any manner, c.g., drinking up wine, and 
change of form or identity, e.g., making grapes into wine, cotton into yarn, 
marble into statue, adulterating an article by mixture. But it must be an 
adverse exercise of dominion. An injury due to neglect or accident is 
not a conversion though it may be actionable negligence . or a breach of 
contract.® The owner should, also be deprived of the possession of the 
goods. Therefore if A shot B's deer in B's park there is no conversion 
but only a trespass, but if he took the deer away there is a conversion. 
A wilful act of destruction is inconsistent with the true owner’s rights, 
and amounts to a conversion though the wrongdoer was ignorant of the 
owner’s title.^ It is ordinarily no excuse that he did it under another’s 

1. But if he wants compensation, he has to show a wrongful detention which would 
imply a demand and refusal ; Seshappitr v. Sttiramania ChttHar, (1916) 40 Mad. 678 : 
30 M.L.J. 587. 2. §§ 223, 229. 3. Sale of Goods Act, 56 and 57 Viet., c. 71, s. 22. 

4. See Hargrtave v. Spinit (1892) 1 K. B. 25 ; Clayton v. Lt Roy, (1911) 
2 K. B. 1031. 

5. Delanty v. IVallis, (1885) 14 I.. R, Ir. 31 ; Farrar v. Berwick, (1836) 
1 M. & W. 682 at p. 688, per Parke, B. ; Peer v. Humphrey, (1835) 2 A. & E. 496. 

6. Lilley V. Douhleday, (1881) 7 Q. B. D. 510. 

7. Laneatkire and Yorkthire Ry. Co. v. MaeHieoll, (1919) 88 L. J. K. B. 601; 
the defendant received some drums of carbolic acid wrongly delivered to him by the 
plaintiffs, a railway company ; he said he mistook them for certain cases of creosote 
consigned to him and poured the contents of the drums into his tank. The plaintiffs 
had to pay their value to the real consignee and were held entitled to recover it 
from the defendant, as by using up the goods, he committed a conversion. 
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orders. Bat if he was an innocent agent or servant, the position is not 
quite clear. In the case of Hollins v. Fowler, I.ord Blackburn observed 
that the spinning company, viz., Messrs. Mich oils who bought the cotton 
from the defendant and spun it into yarn would have been liable if sned. 
What about the workmen in their factory who did the spinning ? In his 
jhBgment he recognised that it would be hard to make them liable and that 
the exception in the form in which he staled iti would not cover their 
case. But he observed that if ever such a question came before him, he 
would endeavour to answer it and that it was not necessary to do so in that 
case.’^ It is submitted that they could not have been sned for the same 
reason that a servant handling goods according to the orders of his employer 
in possession as apparent owner or a bailee redelivering goods to his bailor 
cannot be sued.^ The difficulty does not arise under the definition of 
conversion by destruction adopted in the American Restatement, viz,, 
“ intentionally destroying or altering a chattel in the actor's possession."* 
Even if innocent agents are held liable, the injustice can be mitigated by 
allowing them a right of indemnity against their employer. ^ 

*62. Unauthorised user. — There \g no definite authority on the ques- 
tion whether a mere unauthorised user by a person of another’s chattel 
without any wrongful taking, refusal or destruction is a conversion. It may 
amount to a breach of contract, e.p., a bailee’s use of goods bailed which 
is not in accordance with the conditions of the bailment.^ If a purchaser 
of a horse or jewel from a person who was not the owner used it as his own 
by riding the horse or wearing the jewel, is he liable for conversion before 
df^-.and by the owner* If he was aware of the vendor’s want of title at 
the time of the purchase, his liability would appear clear. Even in cases of 
bona fide mistake it would seem that his user would in law be a conversion 
as it purports to be an exercise of dominion over the chattel.’' 

53. Conversion between co-owners. — Since each co-owner is entitled 
to exercise dominion over the chattel there can be no conversion unless the 
act of a co-owner amounts to an ouster of another co-owner, e.g., total 
destruction, sale in market overt having the effect of completely divesting 

1. Above, para. 47. 2. (1875) L. R. 7 H. L. 757 at p. 768. 

3. Pollock, Torts, p. 390 ; Street, VoL I, p. 243. 4. Sec. 323. 

5. Indian Contract Act, s. 154. 

6. See the early case of Mulgrave v. Ogdtn, (1590) Cro. Eliz. 219 j Walmesley, J. 
said, “If a man find my garments and sufleietb them to be eaten with moths by the 
negligent keeping of them, no action lieth ; bat if he weareth my garments, it is other- 
wise, for wearing is a conversion” ; Holdsworth, VII, p.406. 

7. Lancashire Yorkshire Sy. Co, v. MacNieell, (1919) 88 L.J.K.B. 601, 605. Cf. 
The Nordburg, (1939) 1 A.E.R. 70 C.A. 
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title and poBsession.^ A mere user or disposal will not be conversion as a 
co-owner can use or part with the property to the extent of his interest.^ 


54. Principles of liability. — The liability for conversion depends on 
the character of the act, ins., its being an interference . with the owner’s 
right of dominion. It is unnecessary to prove an intent to deprive, nor is 
the absence of such intent any excuse. It is also unnecessary to plrove 
negligence. In many of the cases of 6ona fide dealing or delivery by 
bankers, auctioneers, carriers, etc., there is likely to be some element of want 
of doe care : and the standard of care would be commensurate with the risk 
involved in the act. But there may still remain some cases where absence 
of negligence is no excuse and the liability is in effect absolute. While in 
the case of a mere trespass to goods, the liability would generally depend, 
as we have seen, on some wilful or negligent act, a trespass which amonnts 
to a dispossession is in law a conversion and governed by a more strict rule 
of liability. It is also worth noticing that the law of trespass and ejectment 
in regard toAinmovable property does not involve the stringent liability or 
the hardships of the law of conversion of goods illustrated by cases like 
Hollins V. Fotoler.^ The reason is that though the policy of the law in 
either case is the same, vis., protection of the right of property, it presents 
peculiar difficulties in its application to movable property. Goods unlike 
land are easily transferred from hand to hand and capable of being 
abstracted or lost for ever. The law has to choose between two evils and 
has chosen that of throwing the loss on the innocent intermeddler rather 
than on the innocent owner. The only exceptions are, first, when the 
owner has, by bis own voluntary act, brought about the loss, and second, 
when the interests of trade and commerce override the claims of ownership, 
as in the case of bona fide holders of negotiable instruments. 

56. Defences. — Some special defences may be briefiy noticed here : 

(i) authority of party, e.g., a bailment or sale by the owner ; 

(ii) authority of law ; 

{a) distress, e.g., by a landlord of his tenant’s goods for arrears 
of rent ; 

(6) execution of legal process e.g., warrant of attachment of the 
goods of a judgment-debtor; 

(c) distress damage feasant^ ; 

1. Ptr Parke, B., in Farrar v. Besviitk, (1836) 1 M. & W. at p. 688 ; Morgan v. 
Marguit, (1354) 9 Ex. at p. 148. 

2. Jacobs V Seward, (1872) L R. 5 H.C 464 ; llarsukh y. Darshan, (1931) I.L.R. 13 

Lah. 555 ; see also Nybirg v. Handelaar, (1892) 2 Q. B. 203 ; Farrar v. Btswiek, (1836) 
IM. &. W.682. 3. (1875) L.R. 7 H. L. 757. 

4. Above, Chap. IV, para. 44. 
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(d) recaption by the owner. He can use the necessary force 

for retaking his goods ; 

(e) lien.i e.g., lien of a solicitor, carrier, vendor. In England 

innkeepers have a lien for their dues on the cnstomer’s 

goods ; 

(/) a vendor’s right of stoppage in transit 

(jg) abatement of nuisance ; e.g., cutting of overhanging trees. 

But this is no excuse for taking away the fruits ^ ; 

(iii) estoppel.* The owner of property may by his conduct- have 
misled the defendant into doing something, e.g., parting with it, and cannot 
then complain of conversion.* 

66. Remedies : Eztra-judicial. Recaption. — This has already been 
noticed.* 

67. Remedies : Judicial. — (a) Action for damages'; (6) Action for 
specific restitution ; (e) Action for money had and received ; and (d) Action 
of replevin. 

68. Action for damages. — In the action for conversion, formerly 
called action of trover, the primary relief is damages. The ordinary measure 
of damages is the value of the goods and any special damage directly 
resulting from the conversion.’’ 

69. Value of the goods.— The value of the goods is usually fixed at 
their market price. If they have no market their value will have to be 
ascertained from the circumstances. In Hall, Ltd. v. Barclay,^ the defen- 
dants, a firm of manufacturers, did work for a person in erecting and testing 
certain davits which he had invented. The davits were then dismantled by 
the defendants who kept them for many years and finally sold them as 
scrap iron. Their owner claimed them afterwards and was awarded the cost 
of making or replacing them as there was no market for them. In the 
Court of Appeal, Greer, L. J., observed that there were two rules for ascer- 
taining the damage 

“ The first is this ; A plaintiff who is suffering from a wrong committed by a defen- 
dant is entitled, so far as money can do it, to be pot into the same -position as if he had 

1. ' Indian Contract Act, ss. 170 and 171 ; Indian Sale, of Goods Act, sec. 47 ; see 
Donald - 7 . Suckling, (1866) L.R. 1 Q.B. S8S for distinction between lien and pledge. 

2. Indian Sale of Goods Act, sec. 50. 3. Mills v. Brooker, (1919) 1 K.B. 555. 

4; Mercantile Bank of India v. Central Bank of India, I.L.R. (1938) Mad. 260 s 

1938 P.C. 52. 

5. Commonwealth Trust, Ltd. v, Akotey, (1926) A.C. 72 ; see also Union Credit Bank 
V. Mersey Docks, (1899) 2 Q.B. 205; cf Farqukarson ■r'' King 4' ^<’•1 (1902) A.C. 325 ; 
LaneasMre and Yorkshire Ry. Co. v. MacNieoU, (1918) 88 L.J.K.B. 601, 605 ; Greenwood 
V. Martins Bank, (1933) A.C. 51. 6. Above, para. 17 ; Chap. IV, para. 35. 

7. Re Simms, Ltd., (1934) Ch. 1. 8. (1937) 3 A.E.R. 62a 

9. (1937) 3 A.E.R. at 'p. 623. 
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not suffered that wrong. That is what is referred to as rettitutio in integrum. The 
second principle which is accepted is that what he is entitled to, as damages for conver- 
sion or detention in respect of the article so detained or converted and not returned, is the 
value of tflat article." 

The principle of restitutio in integrum has been spoken of as a general 
rule applicable to actions for breaches of contract and torts. ^ It is 
however usually applied in the sphere of tort only in cases of injuries 
to property,* especially collisions of ships.® It has obviously no applica- 
tion to a large number of torts like injuries to person, reputation or 
family relations. In these cases no sum of money can restore the injured 
party to his original condition.* Even in the case of breaches of contract 
and injui'ies to property® the principle has only a limited application. 
Thus in The Arpad^, the plaintiff, a consignee of wheat from Germany 
in the defendants’ ship, claimed in an action for conversion and for breach 
of contract by short delivery the difference between the market price on 
the date of delivery and the price at which he had contracted some months 
before to sell the wheat. This claim was not allowed and he was awarded 
only the difference between the market price and the price at which he had 
purchased the wheat. . Therefore the principle of restitutio in integrum is 
at best only a very general rule which in its actual application is subject 

t 

to important limitations. The following are some illustrations of different 
modes of valuation. 

60. Illustrations of valuation. — In cases of detention of title-deeds, 
the full value of the estate to which they belonged is awarded by way of 
damages which are, however, reduced to 40s. on the deeds being given np.r 
In the case of negotiable ’instruments their full value will be recovered.® 
The value of currency notes is usually their face value but there may be 
exceptional cases where this rule is “ not applicable. For instance, when 
currency notes stored in a cellar by an authority like the Bank of England 
or the Government of India which issues them are destroyed wilfully or 
negligently by a wrongdoer, the damages may represent only the cost of 

1. Livingstone v. Rawyards Coal Co., (18S0) L.R. 5 A.C. 25 at p. 39, ^er Lord Black- 
bum; Mayne, Damages (10th ed.), p. 9. 2. The Arpad, (1934) P. 189. 

3. The Kate, (1899) P. 165 ; The Edison, (1933) A.C. at p. 459, per Lord Wright ; 
(1932) P, at p. t'l,per Scrutton, L.J. ; above, para. 18. 

4. Admiralty Commissimers v. Valeria, (1922) 2 A. C. 242 at p. 248, per 
Lord Dunedin. See also The Mediana, (1900) A.C. 113 at p. 116, Lord Halsbury. 

5. <y. Chap. IV, para. 48. 6. (1934) P. 189. 

,7. Loosemore v. Radford, (1842) 9 M. & W. 657 ; Coombe v. Sansom, (1822) 1 Dowl. & 
Ry. 201. 

8. Delfgal v. Kaylor, (1831) 7 Bing. 460; Morison v. London County and PVest- 
minster Bank, (1914) 3 K.B. 356, 365; Lloyds Bank v. Chartered Bank of India, (1929) 

1 K.B. 40 (damages reduced by proceeds of fraudulent cheques got back by the plaintiff) ; 
Shivaprasad v. Prayagkumari, (1933) LL.R. 61 Cal. 711 ; as to a letter, see Thurston v 
Charles, (1905) 21 T.L.R. 659. 
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paper and printing of the notes. ^ The great diffionlty that may sometimes 
arise in valuing a chattel is illustrated by some copyright cases. In Ash v. 
Dickie^ the plaintiff complained that the copyright in his book on dogs was 
infringed by a series of articles in an illustrated paper called The Daily 
Sketch. He claimed damages for infringement and for conversion of the 
infringing copies. On the latter head the defendants’ contention, which the 
Master bad indeed allowed, was that the plaintiff was entitled to no more 
than the pulp value of the infringing part of the issues of the paper, 
estimated at 102. This was assessment of damages by weight and not by 
value. The plaintiff claimed the proportionate price of all the issues of the 
paper. The Court of Appeal rejected the defendants’ valuation but regarded 
the plaintiff’s as a basis though not a conclusive one, as the selling value of 
the paper may in many cases not depend on the articles in question. The 
Court of Appeal awarded 1002, as a rough estimate of the value of the 
infringing matter. Where a chattel is wrongfully detained by the defen- 
dant and not produced for assessment of value, the court will make every 
presumption against him and put the highest value on it. In Armory v. 
Delamirie^ the defendant returned only the socket of the jewel in his 
possession and not the precious stone in it ; and he was ordered to pay the 
value of the most valuable jewel of that size. 

61. Value at the time and place of conversion.— The value of the 
chattel is ascertained generally as at the time and place of conversion.* 
But this rule is not a rigid one and most be interpreted in the light of the 
circumstances of each case. For instance in a case of trover for East India 
Company’s warrants for cotton, the cotton was worth 6d, per lb. at the time 
of conversion and lO^d. per lb. at the time of trial and it was held that the 
later value should be awarded because the plaintiff might have had a good 
opportunity of selling the goods if they had not been detained.® When 
logs of timber felled in a forest in Burma were wrongfully taken away, their 
price in Rangoon where they were usually sold minus the carrying 

1 Banco Dc Portugal v. Watcrtow Sonr, Ltd., (1932) A. C. 453, 478, per 
Lord Sankey, L. C. 

2. (1936) Ch. 65S. See also Birn Bros. v. Kemt .J- Co., (1918) 3 Ch. 281; John 
Lane The Bodley Head, Ltd. v. Ateoeiated N’ewspapers, Ltd., (1936) 1 K. B. 715- 
Sutherland Publishing Co, v. Caxtan Publishing Co. (/ifo. a), (1938) 1 Ch. 174. 

3. (1721) 1 Stra. 505 ; Sm. L. C., Vol. I, p. 393 ; above, para 26. See Sliaram v. 
Isviari Charan, 1934 Pat. 492 (a case of wrougful mixture). 

4. Meretr v. Jones, (1813) 3 Camp. 477; Civil Procedure Act, 1833, 3 and 4 Will. 
4, c. 42, s. 29; Alliance Bank v. Ghamandi, (1937) Z.L.R.. 8 Lah. 373; Shivaprasad v. 
Prayagkutnari, (1933) I.L.R. 61 Cul. 711. The same rule applies ia au action for causing 
injury to goods ; Rogers Shellac Co. v. John King .)'• Co., (1935) I L.R. 53 Gal. 239. 

6. Greening v. Wilkinson, (1825) 1 C. & P. 625 ; see also Mercer v. Jones, above ; 
Evthank V. Nutting, (1849) 7 C.B. 797, 808, 811 ; Reid v. Fairbanks, (1853) 13 C. B. 692; 
Sarareddi Brahmayya, (1938) 55 M.L. J. 586 : 1928 Mad, 1152. 

19 
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charges was considered as the proper compensation.* In cases of 
flnctuation of valne in a rising market the plaintiff may claim the higher 
value after the date of con version. 2 

62. Change of form or value by the defendant.— The usual rule 
is that the value of the article in its original form will be awarded, 
e.g., cotton spun by the defendant into yarn. But in cases of minerals 
wrongfully severed and carried by the defendant the court would award 
the value of the article not as part of the soil, but as at the pit’s mouth and 
does not allow any deduction to him for cost of severance or carriage, 
except when the defendant acted under a hona fide mistake.® The same 
rule was applied in a case of wrongful felling of timber.* In a Calcutta 
case® the defendants, brokers, bought tea from a person who 
trespassed into the plaintiff’s tea-garden, plucked the tea leaves and 
manufactured them into tea. They were held liable for the market price 
of the tea without any deduction of the cost of plucking and manufacture 
as well as transport of the tea to the defendants, because they were found 
to have been negligent, if not indeed partisan, in their conduct. 

63. Fall value of the goods. — The ordinary measure of damages 
is the full value of the goods." This is the rule whether the plaintiff in 
the suit is the full owner or only a bailee, finder, or trespasser, because the 
person in possession is treated as owner against all the world but the true 
owner. A bailee cannot get the full valne against his bailor but can only 
get the value of his interest.'^ But as against a stranger either the bailor 
or bailee can get the full value which will be dealt with as between them 
according to their respective interests.® In the case of The Winkfleld^ 
the Postmaster-General sued for damage) for the loss of mails due to a 

1. Burma Trading Corporation v. Mina Mohomtd, (1878) I L. R.. 4 Cal. 116 
(P.C.) : 5 I.A. 130. 

2. Gritning v. Wilkinson, (1825) 1 C. & P. 625 ; Sara Reddi v. Brahmayya, 
above ; 65 M. L. J. (Jour.) 91. 

3. Wood V. Mortiuood, (1841) 3 Q B. 440; see above, Chap. IV. para. 47; see 
also Peruvian Guano Co. v. Dreyfus Bros., (1892) A. C. 166. 

4. Glenwood Rubber Co. v. Phillips, (1904) A.C 405. 

5. Carritt Moran ^ Co. v. M. JV. Mukherjee, I.L.R. (1941) 1 Cal. 285: 1941 Cal. 691. 

6. Johnson v. Lancashire .f Yorkshire Ry. Co., (1878) 3 C. P. D. 499 ; Nippon v. 
Mahaliram, (1930) 52 C. L. J. 365 : 1931 Cal. 269 (full value to bailee). 

7. Turner v. Hardeastle, (1862) 11 C. B. N. S. 683 ; Waters y. Monarch 
Assurasue Co., (1856) 25 L. J. Q. B. 102; Brierley y. Kendall, (1852) 17 Q. B. 937. 

8. Indian Contract Act, ss. 180, 181. See Pauline v. Cassamalai, 1933 Bom. 465 : 
35 Bom. L. R. 1007 (a hire-purchaser can sue). 

9. (1902) P. 42 ; approved by the P. C. in Glenwood Lunger Co. v. Phillips, 
(1904) A. C. 405 ; and Eastern Construction Co. v. National Trust, (1914) A. C. 197 
at p. 210. 
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collision of ships caused by the negligence of the defendants. The 
defendants contended that as the plaintiff was not legally answerable to the 
owner for the loss he had no right to sue. This contention was rejected 
and it was held that the plaintiff could recover the full value. 

64. Older 'theories about the bailee’s right.— The decision in The 
Winkfield set at rest certain theories about the bailee’s position which 
had the support of judicial and juristic authority for a long time.t One 
view was that he could sue because he represented the bailor. This is not 
historically correct because originally the bailee was the only person who 
could sue in trespass and the bailor could not sue at all. It was only 
afterwards that the bailor in certain cases, e g., bailments at will, was also 
allowed to sue. Another view was that the bailee was allowed to sue and 
get the full value because he was liable over to the bailor for the loss of the 
chattel bailed. This rested on the theory that a bailee was absolutely liable 
to account to the bailor for the loss of the goods bailed, but we will see 
later that this theory cf liability, even if it once prevailed, was long ago 
departed from in the famous case of Coggs v. Bernard.^ It was also 
usual to support this theory by reversing the argument and saying that a 
bailee was liable to the bailor because he alone could sue a stranger for the 
loss. In The Winkfield^ it was held that the true basis of the bailee’s 
right to sue in trespass and trover was his position as the person in 
possession and had no reference to bis liability to the bailor. But when 
once the bailee recovers damages, be will hold them as trustee for the 
bailor also to the extent of the latter’s right. This principle was applied 
in that case to an action by the bailee against a stranger for damages 
for negligence. 

65. Value of the plaintiff’s interest and not full value.— When 
the defendant also has an interest in the property, the plaintiff cannot 
recover the full value but only the value of his own interest as between 
the parties. A bailee cannot recover the full value against the bailor ; nor 
can the bailor against the bailee, e.g., a pledgee selling prematurely.* In 
Ohinery v. Viall ® the vendor who had custody of the goods resold them 
and the vendee who had not paid the price was awarded not the full value 
but only the actual loss sustained by him. That is what he would have got 
if he had sued for breach of contract instead of in trover. Bramwell, B. 

1. Soo Holdsworth, Vol. Vll, pp. 432, 450 ; Holmes, Common Law, p. 165. 

2. (1703) 2 Ld. Raym, 909 i below, Chap. XlV, para, 61. 

3. (1902) P. at pp. 60, 61. 4. Coovetji v. Mawji, 1937 Bom. 26. ■ 

5. (1860) S H. St N. 238; sae Belsize Motor Supply Co. -v. Cox, (1914) 1 K. 6. 

244 ; Holliday v. Holgaie, (1868) L.R. 3 Ex. 299 ; it is otherwise if an unpaid vendor 
seizes the goods in the hands of the vendee ; Gillard v. Brittau, (1341) 8 M. & W. 575 ; 
Churehill v. Whetnall, (1918) 87 L.J. (Ch.) 524. See Cooverji v. Mawji, (1936) 33 Bom. 
L.R. 984 (pawnor complaining of improper sale by pawnee). 
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observed that “ a maa cannot by merely changing the form of action entitle 
himself to recover damages greater than the amount to which ho is in law 
entitled, according to the true facts of the case and the real nature of the 
transaction.” Where the hirer of a piano under a hire-purchase agreement 
sold it, the owner was held entitled only to the balance of the instalments 
and not the value of the piano.* Where the vendor of a car on a hire- 
purchase system wrongfully resold the car, the purchaser was allowed to 
recover the sale-proceeds minus the instalments remaining payable by 
him.* 

66. Special damage. — The plaintiff may get compensation for any 
special damage which is the necessary consequence of the conversion.* He 
may also be awarded interest on the money lost.^ 

67. Exemplary damages. — ^They are not awarded for conversion 
except when the act is also a trespass and is attended with aggravating 
circumstances. This is a point of distinction between the actions of tres- 
pass and conversion.* 

68. Nominal damages. — ^They are awarded when there has been no 
loss,* e.g,, when the goods have been returned before or after snit.'' Bat 
substantial damages will be awarded if the goods had been injured by the 
defendant’s act or had fallen in value when they were returned.* 

69. Effect of payment of damages. — A judgment in trover followed 
by full satisfaction changes the title in the property and vests it in the 
defendant.* In other words the result is a compulsory purchase by him. 
Thereafter the plaintiff cannot sue another for conversion or retake - the 
goods. But a mere judgment for damages has not that effect.**’ 

70. Specific restitution. — In England this remedy was usually 
obtained in the action of detinue. This action though largely superseded by 
trover, is still used ** for recovery of specific property, usually title-deeds, 

1. IVhittUy V. mu, (1918) 2 K.B. 808. 

2. Bhiviji V. Bombay Trust Corporation, (1929) I.L.R. 53 Bom. 381. 

3. France v. Gaudet, (1871) L.R. 6 Q.B. 199 ; The Arpad^ (1934) P. 189 ; Ue Simms, 

Ltd., (1934) Ch. 1. 4. Paine v. Pritchard, (1827) 2 C. & P. 538. 

3. See The Mediana, (1900) A.C. 113 at 117, 118. 

6. See Hiort v. L If FT. iV. Ry. Co., (1879) 4 Ex. D. 188. 

7. Evans v. Lewis, (1833) 3 Dowl. 819. 

8. Solhuiay v. McLaUghin, (1938) A. C. 247. 

9. Brinsmead v. Harrison, (1871) L. R. 6 C. P. 584. 

10. Brinsmead v. Harrison, above; Bradley v. Ramsay, (1912) 1C6 L. T. 771; 
Ellis V. Noakes, (1932) 2 Ch. 98n. ; Sinnam Chetty v. Alagiri Iyer, (1923) I. L. R. 46 
Mad. 852 F. B. : 45 M. L. J. 516. 

11. Ebpeoially after the abolition in 1833 of the ‘ wager of law’ which accounted 
for the unpopularity of the action ; below, para. 73. For an Indian case speaking of 
detinue, see Sinn.im Chetty v. Alagiri Iyer, above. 
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from a person in possession without any hostile assertion of title. Formerly 
in the action of detinue the defendant was ordered to return the goods to 
the plaintiff or on default to pay its value, and the option was with the 
defendant to return them or not. In 1854, ^ the courts in England were 
empowered to compel specific restitution by seizure of the chattel or by 
arrest of the defendant or attachment of his property.* This power can 
be exercised in detinue as well as in any other action. In India a similar 
power is conferred on courts by the Specific Relief Act.® The courts have 
a discretion which is usually exercised in the plaintiff’s favour. But they 
may refuse to do so in exceptional cases, as where a thing has been made 
more valuable {e.g., cotton spun into cloth, marble converted into statue), 
and pecuniary compensation would provide adequate relief.® 

71. Action for money had and received.— The plaintiff may waive 
the tort of conversion and sue for ‘money bad and received to the plaintiff’s 
use,’ when his money or chattel has been converted. The action is for 
breach of a fictitious contract, known as quasi-contract, on the part 
of the defendant to repay the money or the value of the chattel.® 
In the old procedure this alternative remedy in contract was popular 
and greatly in use on account of its procedural advantages.^ On the 
question whether the election of one remedy will bar the other the view 
that prevailed till recently was that the mere election i.e,, the institution 
of an action, without judgment or satisfaction being obtained in it, would 
be a bar. This view rested on certain dicta in a case decided by the 
Court of Appeal in England in 1873.® It has now been overruled by the. 
decision of the House of Lords in United Australia, Ltd. v. Barclays 
Bank. * In this case the facts were these. The appellants who were 
the plaintiffs, United Australia, Ltd., received from their debtors a crossed 
cheque for 1,900L payable to them. Their Secretary without authority 
indorsed the cheque so as to make it payable to the M. F. G. Trust of which 
he was a director. Thereupon the Trust indorsed the cheque and paid it 
into its account with the respondent-defendant, Barclays Bank. The Bank 

1. C. L. P. Act, 1854, s. 78 ; Bailey v. GiU, (1919) 1 K. B 41. 

2. R. S. C., O. 48, r. 1. 3. Ss. 10 and 11 ; see also C. P. C., O. 21, r. 31. 

4. This is especially the case when the plaintiff asks for return of documents 
of title; IVilliams v. Archer, (184-7) S C. B. 318; Macleod v. M’Ghee, (1841) 2 M. & G. 
326 ; Goodman v. Boycott, (1862) 2 B. & S. 1. 

5. Specific Relief Act, s. 11 (J). In such cases the Roman law had fixed rules, 

known as acetssio, specijicatio, confusio. English law achieves by the instrument of 
justice known as ‘judicial discretion’ what the Roman, law tried to do by -fixed rules. 
See Salmond, Torts, p. 345. 6. Above, Chap. I, para. 17. 

7. E.g. for evading the rule of actio personalis moritur cum persona applicable to 
trover. Holdsworth, Vol. VII, p. 442; below, Chap. XiX, para. 40. 

8. Smith v. Baker, (1873) L.R. 8 C.P. 350. Later cases following it in England and 

India are no longer good law. 9. (1941) A.C. 1. Below, Chap. XIX, parai 39. 
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had knowledge of the dual position of the Secretary but without making 
enquiries collected the proceeds of the cheque and placed them to the 
credit • of the Trust. The plaintiffs first sued the Trust to recover l,900i, 
as money had and received. While proceedings were pending the Trust 
went into liquidation and the plaintiffs put in proof of their debt in the 
liquidation proceedings but did not obtain any recovery of the whole or 
part of the debt. They then sued the defendant Bank, and claimed for 
conversion of the cheque or alternatively for negligence. The House of 
Lords disagreeing with the lower courts allowed the claim and held that 
the institution of the previous action or the plaintiffs’ putting in proof did 
not bar their present suit. The prior proceedings which did not result 
in judgment or satisfaction would not bar the adoption of the alternative 
remedy against the same defendant, much less against another defendant 
as in the present case. The rule of waiver would apply of course if a 
person seeks to get redress or satisfaction twice over by suing the same 
defendant or another in respect of a single injury. Therefore if the 
plaintiffs in the case had sued and obtained satisfaction from the Trust, 
they could not sue the Bank again for damages for a tort. In effect, 
therefore, “ waiver of tort ” is not a defence by itself unless it amounts 
to the other well-recognised plea of accord and satisfaction or discharge. 
The contrary view was plainly unjust and had also no historical justifi- 
cation, Its only claim to plausibility was that the phrase ‘waiver of tort’ 
which came into vogue in the old procedure might suggest an absolute 
waiver of the alternative remedy. The above decision is notable, first, for 
the juristic and historical discussion in the judgments, second, for the 
spirit of reform which made the judges discard an old rule which, though 
supported by long-standing precedent, was unreasonable. “ These fantastic 
resemblances of contracts invented in order to meet the requirements 
of the law as to forms of action which have now disappeared should not 
in these days be allowed to affect actual rights. When these ghosts of the 
past stand in the path of justice clanking their mediaeval chains the proper 
course for the judge is to pass through them uirdeterred.’’^ 

72. Action of replevin. — The nature of this action in English proce- 
dure has already been explained.® 

7S. Historical development of ‘ conversion. The peculiarities in the 
name of this wrong and in its application to miscellaneous kinds of conduct, e.g., taking 
by a trespasser, detention by a bailee, disposal by a bailee or a stranger, are explained by 
the origin and development of the action of trover.* This action was designed to fill up 

1. (1941) A.C. at p. 29, per Lord Atkin ; another similar instance is the Fibrota 
east, (1943) A.C. 32 ; above. Chap. I, paras. 19 and 20. 2. Above, para. 20. 

3. E.g., Madras Estates Land Act, s. 87 ; Bengal Tenancy Act, s. 136. 

4. Holdsworth, Vol. Ill, p. 350; VII, 402; Ames, History of Trover, Anglo-American 
Essays, III, '417; Street, Vol. Ill, 159. 
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certain gaps in the remedial law relating to movable property and as in the case of the 
action of ejectment a free use of fictions was made for the purpose. The action of detinue 
came down from the early days of the King's courts as a remedy for recovering chattels 
or their value from a bailee, while the action of debt was the remedy for recovering a 
sum of money lent to another. Later on, detinue was allowed also against a person 
who was found in possession of the goods, and'in that form was known as detinue 
eur trover. In this action the plaintiff alleged that he lost and the defendant found 
the goods.^ But it was not available against a per'on who got them from a bailee 
or finder and disposed of them It was not available al'o against a bailee who caused 
damage to the goods and returned them in that condition. In such cases the action of 
trespass was not appropriate as the defendant did not take the goods from the plaintiffs 
possession by any unlawful act. The action of detinue could also be defeated by the 
defendant claiming an archaic mode of trial like ‘ wager of law.'^ On account of these 
defects in it, a new remedy was found in an action of trespass on the case, modelled on 
the old action of detinue sur trover, and came to be called simply as the action of trover. 
In this action, the plaintiff alleged that he lost the goods and the defendant found them 
and converted them to his own use. Except the allegation about conversion, the others 
were formal and fictitious and could not be denied by the defendant. The word 
‘ conversion ’ was used originally in a more or less natural sense of disposal bv change of 
form, e.^., melting of silver.® But its meaning underwent a process of expansion on 
account of certain accidents of procedure. The new action of trover which had come into 
vogue by the middle of the sixteenth century became popular and tended to supersede the 
older remedies. It was used instead of detinue which, coming as it did from the days 
before trespass, was subject to old modes of trial and proof like ‘ wager of law.’* Thus 
trover was allowed against' a bailee who refused to deliver on demand, on the fictitious 
theory that a demand and refusal were evidence of a conversion, i.e., disposal.® Then it 
was allowed also in cases where goods were taken away and the plaintiffs were per- 
mitted to waive the trespass and sue in trover on the principle that " one' may 
qualify but not increase a tort."* Thus the wrong of conversion came to include deten- 
tion, taking and disposal, because the action of trover was extended to such cases. By its 
origin from the action of detinue, trover was impressed with the feature that it was a 
remedy for an injury to the immediate right of po.sse5sion. This is now a common element 
in all forms of cjnversion.^ But trover was different from detinue in that it was a remedy 
for conversion and not mere detention. That aspect has been transmitted to all the later 
extensions of trover and therefore a mere taking is not a conversion. This action was in 
origin a delictual form of action of trespass on the case, and to this circumstance it owed 
another feature, vi%., that it protected possession and not merely ownership and a bailee or 


1- The way for this was prepared by detinue being allowed against the bailee’s 
executor or other per.son in whose hands the goods were found (devenerunt ad mantis) 
after the bailee’s death. 

. 2. Above, Chap. I, para. 8 ; Sutherland Publishing Co v. Caxton Publishing Co., 
(1936) 1 Ch. at p. 335, per Lord Wright. • 

3. A case of 1479 , V. B. 18 Ed. IV. 23 pi. 5 ; the defendant, a bailee, was charged 
with breaking and converting sivler cups to his own use. This is said to be the earliest 
recorded instance of the use of the word ‘ conversion.’ Street, Vol. Ill, p. 162. 

4. Above, Chap. T, para. 8. 5. Above, para. .39 

f 

6. Bishop V. Viscountess Montague, (1601) Cro. Eliz 824 ; Cooper v. Chitty, (1756) 
1 Burr. 20 at p. 31. 

7. It obtained its modern phrasing in Fouldes v. 'dl'iUoughby, (18+1) 8 M. & W. 340, 
“ an act adverse to or inconsistent with the owner’s dominion." 
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finder couM sue in trover and obtain the full valne of the article.* But in spite of its 
delictnal origin and its protecting the pTaintiiPs better right to possession, the fuller con- 
ception of an absolute osmer«’bip good against the whole world emerged through the action 
as courts allowed the defendant to plead a jut tertii. We saw a similar phenomenon in 
the case of the action of ejectment* Finally in 1854 when courts got the power to order 
specific restitution instead of damages, the final stage was reached in the evolution of 
trover into a proprietary form of action.® It is this aspect of it that accounts for the 
fact that li.thility for conversion docs not conform to, and seems to be independent of, the 
normal requirements of delictual liability, vis., intent and negligence. After the abolition 
of forms of action, ownership as such without possession can be asserted in an appropriate 
action regardless of the requirements of the old actions of trover and case. We are now 
accustomed to recognise ownership and possession as distinct juristic conceptions and 
ownership as the larger one of which possession is only a part- We now speak of 
possession as evidence of title, while under the developed system of common law pleading' 
and procedure, ownership was material only as evidence of possession or a right to 
possess.* 

74. Injury to reversion. — A person entitled to a reversionary interest 
in a chattel, e.y., a bailor, can aoe a stranger for any act of conversion or 
injury which deprives him temporarily or permanently of the benefit of his 
interest,® e.g., a sale in market overt, destruction of or physical injury to 
the chattel. He can also sue his bailee for negligence resulting in injury 
to the chattel while in the latter’s possession. In these cases his remedy 
was formerly an action on the case and not trespass or trover. 

76. Injury to incorporeal rights in chattels.— The chief instances 
of such rights are patent rights, copyright, and trade-marks. Injuries to 
them will be discussed later.® 

76. Physical injury not amounting to trespass.— This would be 
an indirect injury. The usual remedy for unintentional injuries to chattels, 
whether direct or indirect, is an action for negligence. 

77. War damage.— In England, by reason of Emergency legislation, 
a bailee who is under an obligation to insure, repair or replace goods is not 
liable for war damage as defined therein.’’ 


1. Another feature was that the action was governed by the rule of actio pertonalis 
moritur cum perAna ; Holdsworth, Vol. VII, p. 441. 2. Above, Chap. IV, para. 17. 

3. "Trover is based on property, trespass on possession "j Patterson, J. in Balnu v. 
Hutton, (1833) 9 Bing. 471, 475 ; Cleasby, B. in Fowler y. Hollint, (1872) 7 Q.B. 616 at 

р. 639. 4. Pollock, Torts, p. 274. 

5 Meats v. A, S> TF. Co., (1862) 11 C. B. (N.S.) 850 ; /Lancashire Waggon Co. 
V. Fitshugh, (1861) 6 H. & N. 502 ; Tanered v. Allgood, (1859) 4 H. & N. 438. 

6. Below, Chap. XII. 

7. Liability for War Damage (Miscellaneous Provisions) Act, 1939, 2 & 3 Geo. 6, 

с. 102- s. 3 takes away liability of innkeeper for such damage. 



CHAPTER VI. 

NUISANCE. 

1. Nuisance. — ^The word ‘ nuisance ’ like the word ‘ tort is a French 
word which means harm in a generic seuse.^ but, owing to accidents of legal 
history, has acquired a special and technical -meaning in law. It was 
originally introduced into legal terminology in two different contexts which 
account for its dual usage even at the present day ; (a) the ‘ common ’ or 
‘ public ’ nuisance in the criminal law, where it meant an offence against 
the King or the public, e.g., au encroachment^ on or obstruction of a 
highway, keeping a disorderly inn or public house ; (V) the civil remedies, 
vis., the assize of nuisance and, later, the action on the case of 
nuisance.3 The assize of nuisance, assisa de noeumento, was a writ stating 
the nature of the nuisance complained of and addressed to the sheriff to 
snmmon an ‘ assize ’, i.e., a jury, to view the premises and decide the case. 
If it was found for the plaintiff, he had judgment to have the nuisance 
abated and to recover damages.^ This was the earliest remedy provided by 
the King’s courts to secure undisturbed enjoyment of real property, but was 
subject to certain limitations, e.g., that it did not lie against an alienee front 
the owner of the land who caused the nuisance:* This led to the enactment 
of a special provision in the Statute of Westminster II * allowing an action 
on the case of nuisance in similar cases. This action has thus the distinction 
of being the first and special product of that statute, while the other actions 
on the case arose later by virtue of the general authority conferred on the 
Chancery to issue writs in like cases. It was free from the restrictions of 
the old assize ^ and ultimately became the remedy for various kinds of 
injuries for which there Vas no other suitable remedy, e.g., disturbance of 
easements like those of way or light, of natural rights like the right to 
support or to the use of water in a natural stream, of other incorporeal rights 
like ferry, franchise or market, injuries to health, comfort or amenity. 
Therefore the wrong known as ‘ nuisance ’ in the modern law com- 
prises the various and dissimilar injuries for which the action on the 
case of nuisance was used as a remedy. It is therefore incapable of precise 

1. In this sense it was used by Chauctr ; *' Helpe me for to weye ageyne the 


feende Keepe us from his nusanee *' (Mother of God, I, 21) ; Salmond, Torts, p. 230, 

note (d). 2. This was called * porpesture Street, I, p. 213 a. 


3. /Vr Lord Parker in /fniwwsrrsM V. Dysart, (1916) 1 A.C. 67 at p. 84; per Lord 
Wright In Stdltigh-Denfidd y. O' Callaghan, (1940) A.C. 880, 902. 

4. Blackstone, iii, p. 220. 

6. Another limitation was. that ,like the assise of novel disseisin for which it was a 

supplement it lay only for and against a freeholder and not, for instance, a lessee for a 
term. 6. (1278), s. 1 ; Wigmore, Cases on Torts, Vol. I, p. 16. 

7. Hammertm y. Dysart, (1916) 1 A.C. 57 at p. 70. 



154 THE LAW OP T0BT8. [CHAP. 

definition,^ and “ coverB a mnltitnde of Oi-assorted sios.”^ Bat some of 
its main cbaracteristics may be stated. 

2. Kain features of the wrong of nuisance. — (a) Xoisance is an 
injnry to the right of a person in posieseion of property to nndistnrbed 
enjoyment of it and resnka from an improper nse by another person of his 
own property. This is asaally expressed by saying ibat nuisance is a breach 
of the doty indicated by the Latin maxim sic u/ere tuo ut alienum rum 
lacdas,^ ‘so nseyonr own (property) as not to injnre another’s'. This maxim 
has long been a favonrite eita.ioa in cases on nnisance, bnt it cannot be 
regarded as a definition of the duty * as no user which does not infringe 
another’s legal right is wrongfal. in other words, iinisance is actionable 
only if it eanses both damage and injnry.® For instance, an excavation by a 
person on his lands is a nuisance if it resnlts in a sabsidence of the neigh- 
bour’s land bnt not if the latter’s new honse tumbles down, or if water 
Sowing to the latter’s w^ll from an nndergronnd water-eonrse not having a 
defined channel is intercepted. 

(ir) Nnisanee is different from trespass because it is regarded as an 
injnry to some right accessory to possession bnt not to possession itself, A 
right of way or of light is an incorporeal right over property not amounting 
to possession of it, and a disturbance of it is a nuisance and not a trespass.® 
Sometimes a nuisance may be an injury to corporeal property but is indirect 
or consequential, e.g., subsidence of land caused by a neighbour’s excavation 
of his own land,^ dust thrown on adjoining premises by building opera- 
tions on one’s own premises.® Nuisance and trespass may overlap when 

1. See Sedleigh-Dftijield O' Callaghan, (1940) A.C. 880, for some definitions; 
also Blackstone’s definition (iii, p. 316), of a private nuisance as “ anything done to the 
hurt or annoyance of lands, tenements or hereditaments of another " is obviously too 
vague and is suggestive only of the wide scope of the old action. 

2. Pearce and Meston, Nuisances, p. 1. 

3. Aldred’s cate, (1610) 9 Co. Rep. 59 (a). 

4. See per Erie, C.J. in Bonomi v. Backhouse, (1858) E.B. & E. 641 ; " the maxim sic 
uter etc., is mere verbiage. A party may damage the property of another where the law 
permits, and he may not wtiere the law prohibits ; so that the maxim can never be applied 
till the law is ascertained, and when it is, the maxim is superfluous." “This, like most 
maxims, is not only lacking in definiteness but is also inaccurate ", per Lord Wright in 
(1940) AC. at p. 903. Holmes called it, “an empty general proposition which teaches 
nothing but a benevolent yearning,” Selected Essays on Torts, p. 164. 

5. It is noteworthy that the phrases damnum and injuria were first used by Bracton 
in connection with the assize of nuisance ; P. & M., Vol. II, p. 534; above, Chap. I, 
par a. 37. 

6. It i.s sometimes said that damage is the gist of the action of nuisance but not 
required in that of trespass; Joyce, Nuisances, p. 38. But an injury to a right, e.g., of way 
or of use of water may be actionable without proof of damage ; Kali Kishen -v.Jodo Lai, 
a879) 6 LA. 190 (water) ; Kidgill- y. Moor, (1850) 9 a B. 364 (way), 

7. Above, Chapter IV, para 33. 

8. Malania v. Nat. Prov. Bank. (1936) 3 A.E.R. at p. 647, per Sleiser, L.J. 
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the injuty is to possession as well ; e.g,, trespass of cattle, discharge of 
noxious matter into a stream and ultimately on another’s land.^ 

3. Categories of nuisance. — nuisances fall into two categories under 
which they may be conveniently discussed : (i) disturbance of incorporeal 
rights in immovable property like easements ; (u') improper use of one’s 
own property resulting in physical injury to the person, property or comfort 
of the occupier of another’s property. We will deal, first, with public 
nuisances in so far as they have a bearing on this subject, and then with 
these categories of private nuisances. 

4. Public nuisance. — A public or common nuisance is an iifjury, 
danger or annoyance to the public generally and an offence against public 
rights, safety or convenience.^ A private nuisance is on the other hand 
an injury to the right of a person to the comfortable occupation of his own 
property. In some cases a private and public nuisance may concur, e.g., 
a trade causing offensive noises or smells injurious to the neighbour’s as well 
as the general public,^ obstruction of a' highway resulting also in loss of 
access to occupiers of adjoining property.* Whether a wrong is a private 
or a public nuisance will depend on the facts of each case, and is in many 
cases essentially a question of degree. While a private nuisance affects one 
or more occupiers of property, a public nuisance usually involves annoy- 
ance or danger to a fairly large section of the public in the vicinity.” 
Sometimes a public nuisance may affect only a few persons as where it 
obstructs a public right, e.g,, obstruction of a public pathway leading to a 
few houses. 

6. Distinction between public and private nuisance.— The main 
distinction has already been stated. It leads to the following points of 
difference : (a) An action fordnuiuges lies in respect of a private nuisance, 
but not in respect of a public nuisance unless the plaintiff can prove special 
damage to have resulted from it. (f*) While a private nuisance may be 
abated, a public nuisance cannot be abated except to the extent to which it 
causes special damage to the person who desires to abate it.” (c) While a 

1. /ones V. Llanrv/st, U.C., (1911) 1 Ch. 393 ; below, para. 23. 

2. See the definition in S. 268, 1.P.C. ; cf, Stephen, Dig. Crl. Law, Art. 197. 

3. Betts T Benge U. D. C., (1942) 2 A.E. R. 61. See also K. v. Pierce, (1683) 
2 Show. 327 (soap-boiling) j R. v. Smith, (1725) 1 Str. 704 (speakin£-trumpet)i R, v. Cross, 
(1826) 2 C. & P. 483 (slaughter-house) ; R. v. Moore, (1832) 3 B. & Ad. 184 (collecting 
crowds) ; R. v. Garland, (1851) 5 Cox. C.C. 165 (arsenic manufacture). 

4. Lyon v. Fishmongers' Co., (1876) A. C. 662 ; Eagle v. Charing Cross Ry. Co., 
(1866) L. R. 2 C. P. 638 ; Benjamin v. Storr, (1874) L. R. 9 C. P. 400. 

5. Seltau V. De Held, (1851) 2 Sim. N. S. 133, at p. 143. See also Kkagendra Hath 

s . Bhttpendra, (1910) l.L.R. 38 Cal. 296, 299 : 15 C.W.N. 316 j All Mahomed v. Municipal 
Commissioners of Bombay, (1924) 27 Bom. L.R. 581 : 1925 Bom. 458 ; Hing v. Silas, (1929) 
I.L.R. 57 Cal. 849. 6. Below, para. 88. 
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private nuisanoe may become legal by prescripiioa, a pablic nuisance cannot 
be legalised after any length of time.* 

6. Remedies for a public nuisance.— The remedies are (a) A 
criminal indictment in England, and a criminal prosecution in India for the 
offence of causing a public nuisance.^ ^b) A civil. action in England by 
the Attorney-General or by a relator with his authority, and in India by 
the Advocate-General or by two or more members of the pablic with his 
sanction.^ The action may be for a declaration or inj unction or both.'^ 
In the absence of special damage this is the only civil remedy of a member 
of the public. On the other hand in the case of a private nuisance 
affecting several persons, any one of them can sue.^ (c) In India a crimi- 
nal proceeding before a Magistrate for removing a public nuisance.'’ 

7. Nuisance relating to highways. — One class of public nuisances 
on which considerable case-law has gathered relates to highways. A highway 
is a way over which all members of the public have a right to pass and re-pass, 
e.g., a public road, bridge, navigable canal or river. It includes a cul-de-sac^ 
and even a foot-path leading to a few houses, if it is not private property 
and is subject to the public right of passage. It is created in one of two 
ways : (a) by dedication, express or implied,’’^ by the owner of the land, 
and by acceptance by the public ; or (&) by statute.* There can be no 
valid dedication to a section of the public,* but it may be limited in 
respect of the mode of user, e.p., to particular kinds of traffic,** In the 
absence of evidence to the contrary, the soil of a highway is presumed to 

1. S. V. Crott, a813) 3 Camp. 224; Veoght v. mneh, (1819) 2 B. * Aid. 668 ; 
Harvty t. Truro Rural Council, (1903) 2 Ch. 638. 

2. £^., A. G, y. Shrevittury Bridge Co., (1882) 21 Ch. D. 752. As to difTeretice 

between action by A. G. and action by member of the public for special damage, see 
Vonderpant v. Mayfair Hotel, (1930) 1 Ch. 138, 153. For proceedings under tiie 
Public Health Act, 1936, see below, paras. 87 and 90. 3. S. 91, C. P. C. 

4. Advocate-General v. Haji Umail Hachan, (1909) 12 Bom. L. R. 274 ; 5 I C. 213. 

5. Ramghulam v. Ram Khelavian, 1. L. R. 16 Pat. 190: 193? Pat. 481. 

6. Criminal Procedure Code, ss. 133, 147 , JCarttppanna v. JCandas-aiami, (1914) 
26 M. L. J. 233. 

7. Blount y. Layard, (1891) 2 Ch. 681 ; Behrens v. Richards, (1905) 2 Ch. 614 ; 
Williams-Ellis v. Cohb, (1935) 1 K. B. 310 ; Ardesar v. Aimai, (1928) I. L. R. 53 Bom. 
18? : 31 Bom. L. R. 97 (dedication implied) ; Bissessar y. Harhans, 1937 Pat. 54 (village 
path) ; Panckanon v. Fazlur Rahman, I. L. R. (1942) 2 Cal. 427 : 1942 Cal, 505 
(dedication can be presumed from long user). 

8. Rights of Way Act, 1932, (22 & 23 Geo. 5, o. 45) ; Merstham Manor, Ltd, v. 
Coulsdon, etc. U. D. C, (1937) 2 K. B. 77. 

9. Poole V. Huskinson, (1843) 11 M. & W. 827 j SuHayya v. Aiyavoo, (1917) 
M. W. N. 70 ! 37 I. C. 977. 

10. Fisher y. Prowse, (1862) 2 B, & S. 770; Gautret y. Bgerton, (1867) L.R. 2C.P. 371. 
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belong to the owners on either aide ad medium ftlae.^ This is however a 
rebuttable presumption. In India an'd^ in England statutes vest the owner- 
ship of highways, i.e., the pavement and other material required for the 
purpose of passage,^ in various local authorities, e.gr., municipalities and 
local boards in India. The owner of a highway may exercise all rights of 
ownership in it but subject to the public right of passage. He may sue- in 
ejectment any person who encloses or encroaches on it, 3 or in trespass one 
who uses it for a purpose other than the right of passage.* He cannot sue 
where a Municipality owns a street and exercises its statutory powers. In a 
case from Allahabad* the Privy Oonncil held that the owner of the soil of 
a public street could not sue in trespass a person who had put up a portico 
in it with the permission of the Municipality in whom the street vested. 
The sanction of the Municipality would not however prevent proceedings 
being taken for special damage if the portico was a public nuisance. The 
owner of a highway cannot, unless authorised by statute, do any act which 
interferes with the public right of passage, e.g., lay down a tramway,* 
break open a public street for laying gas pipes or erect telegraph 
poles; 3 if he does, he can be indicted for a public nuisance. The public 
right cannot be lost by non-user,* nor can a right to obstruct it be acquired 
by prescription. 3 0 The public must however take the highway with the 
obstructions and dangers existing at the time of the dedication, The right 
of passage exists on the whole street or road which would in the absence 
of evidence be presumed to extend up to the private property on either side. 3 3 

1. Dovatton v. (179S) 2 Hy. BL 527, 531 ; Btkttt v. Leads Corporation, (1872) 

L.R. 7 61i. Ap. 421 ; Maharaja of Pithapuram v. Municipal Council, Cocanada, (1936) 
71 M.L.J. 749 : 1936 Mad. 919. 

2. Wandrmorth Board of iVorks v. United Telephone Co., (1884) 13 Q.B. D. 904; 
Maharaja of Jaipur v. Arjun Lai, I. L. R. 1937 All. 901 (P. C.) : 64 I. A. 354^ As to the 
ownership of trees on the soil, and the right of a local authority to remove them, see 
Stillwell V. Mew IVindtor Corporation, (1932) 2Ch. 155', Jag’annatharaju Taluq Board, 
Rajmundry, (1935) 69 M.L.J. 269: 1935 Mad. 810. 

3. Goodtitie d. Chester v. Alker ^ Slmes, (1757) 1 Burr. 133, 146. 

4. Harrison v. Duke of Rutland, (1893) 1 Q. B. 142; Hickman Maisey,{X3XXSl 
1 Q.B. 752; see also R. y. Pratt, (1855) 4 E. & B. 860. 

5. Maharaja of Jaipur v. Arjun Lai, above. 

6. A. G. V. Barkar, (1900) 83 L.T. 245; see also R. v. Train, (1862) 2 B, & S. 640. - 

7. R. V. Longton Gas Co., (1860) 2 E. & E. 651. - • 

3. R. V. United Kingdom Electric Telegraph Co., (1852) 31 L.J.M.C 166 ; as to tele- 

graph wires, see Wandsortk Board of tVoris v.. United Telephone Co., (1884) 13 Q.B.D. 904. 

9. Dawes ■v /fhwAtar, (1860) 8 C.B.N.S. 848 ; Turner y. Ringwood Highway Board, 
(1870) L.R. 9 Eq. 418. 

10. R. V. Cross, (1812) 3 Camp. 224; Vooght v. Winch, (1819) 2 B. & Aid, 662; 
Harvey v. Truro Rural Council, (1903) 2 Ch. 638 ; nor even by a grant from the Crown ; 
A. G. V. Burridge, (1822) 10 Price 350; A. G. v Mayo, (1902) 1 Ir. R, 13 ; Ardesor v. Atmai, 
(1928) I.L.R. 63 Bom. 187 : 31 Bom.L.R. 97. 

11. (jf. s. 3 (21) of the Madras District Municipalities Act, V of 1920. 
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It is subject to the right of access of owuers of land on either side.* A 
public nuisance in respect of a highway may arise, (a) by obstruction of the 
public right of passage, (6) by creating a source of danger to those who have 
a right to use it, (c) by non-repair. 

8. Obstruction of a highway.— A public nuisance may arise by 
reason of a fence across a highway ora trench in it, or by some other 
interference with free and convenient passage, e.g., collecting crowds at a 
theatre ^ or a public meeting,* near a highway. It must be an appreciable 
or sensible interference with the public right of passage.* Acts incidental 
to the use of a highway like loading or unloading goods in it in front of a 
warehouse or making a horse and carriage stand in front of premises do not 
amount to obstruction if done reasonably and promptly, but may otherwise 
amount to a nuisance.* Similarly the temporary obstruction of part of a 
public street for building purposes as by storing building material or 
erecting a scaffolding, if reasonable and duly licensed, cannot be regarded 
as a public nuisance.* An obstruction existing at the time of dedication 
is not unlawful as the public are deemed to have taken the gift with its 
defects.^ 

9. Bight of action in respect of an obstruction of a highway.— 
When an obstruction of a highway amounts to a public nuisance, the person 
causing it may be liable to a criminal prosecution, but not to a civil action 
at the instance of a member of the public for the damage or inconvenience 
which he suffered in common with other members of the public.* This 
is a rule of very long standing in England* and was intended to avoid 
multiplicity of actions, and harassment to persons or authorities like local 
bodies, water or gas companies who might be obliged to cause temporary 
obstruction in the course of repairs or works done on highways.** But in 

1. Marthall t. Blackpool Corporation, (1935) A.C. 16, 32. 

2. Lym V. Gullivir, (1914) 1 Ch. 631; see also S. v. Moore, (1832) 3 B. & Ad. 184. 

3. Ex-parte Lewis, (1886) 21 Q B.D. 191 ; Horner v. Cadman, (1886) 55 L.J.M.C. 110. 

4. R. V. United 'Kingdom Electric Telegraph Co., (1882) 31 L.J.M.C. 166 ; R. v. 
Bartholomew, (1908) 1 K.B. 554 ; Turner v, Ringwood Highway, (1870) L.R. 9 Eq. 418. 

5. Benjamin v. Storr, (1874) L.R. 9 C.P. 400 ; see also R. v. Russel, (1805) 6 East. 
437 ; A’. v.yt'KS.r, (1812) 3 Camp. 230 (sawing timber in a sUeeti ; A. G. v. Brighton and 
Hove Co-operative Supply Assn., (1900) 1 Ch. 276. 

6. Harper v. lladtu ^ Sons, (1933) Ch. 298. 

7. IHsher y. Browse, (1862) 2 B. & S. 770 ; Robbins v. Jones, (1863) 15 C.B.N.S. 321 ; 
Jones V. Mathews, (1885) 1 T.L.R. 482 ; Brackley y. Midland Railway Co., (1916) 
85 L.J.K.B. 1596. 

8. Banderpant y. Mayfair Hotel, (1930) 1 Ch. 138, 153 ; Hewman y. Real Estate 
Debenture Corporation, (1940) 1 A.E.K. 131. 

9. Satku y. Ibrahim, (1877) l.L.R. 2 Bom. 457. 

10. Per Holt, C.J. in Iveson y. Moore, (1699) 1 Ld. Raym. 486 at 495. 

11. Per Kelly, C.B. in 'VBinterbottom y. Lord Derby, (1867) L.R. 3 Ex. 316 at 321. 
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conree of time an exception was recognised, ^ viz., that an action ivonld lie 
on proof of special damage, i.e., damage peculiar and particular to the 
plaintiff, and different from the damage suffered by the public.^ In the 
leading case of lueson v. Moore,^ damages were allowed for the deterio- 
ration in the value of the plaintiff’s coal due to the delay in carting it from 
his colliery caused by the defendant's obstruction of a highway. Actions 
have been allowed on the ground of special damage, in Rose v. Miles‘S where 
the plaintiff had, owing to an obstruction of the highway to incur expense by 
unloading his barge and carrying his goods overland, in Gampiell v. Padding- 
ton Borough GouneiP where the plaintiff lost the tenants who engaged win- 
dows in the plaintiff’s house for viewing the procession for the funeral of 
Edward VIT as the view was obstructed by an unauthorised hoarding erected 
by the defendants in the highway, in Betijamin v. Storr* where, by reason 
of the defendant’s obstruction of the access to the plaintiff’s coffee-house he 
had to burn gaslights all day and his customers were prevented from coming. 
The damage must be particular, i.e., different from what the plaintiff suffers 
in common with other members of the public. It may be different in kind 
or only in degree,'^ but must be substantial and direct. Therefore a person 
who suffered merely personal inconvenience and not any pecuniary damage 
by having to take' a longer route owing to an obstructioa does not suffer 
any special damage.^ If he incurs expense in attempting to remove the 
obstruction, it is not recoverabie as it is not a direct but a remote conse- 
quence of the defendant’s act.^ The condition as to special damage does 
not, however, apply where the obstruction interferes with a private right of 
property and' not merely with the right of passage along the highway. lo 

1. It was first recognised by Fitzherbert (1536) Y. B. 27 Hen. VIII, Mich. pi. 10; 
Holdsworth, Vol. VIII, pp. 424, 425. 

2. AfiJca/fr. StrarviriJ^f, ZfJ., (1937)2 K.B. 10?, 107. 

3. (1699) 1 Ld. Raym. 486. 

4. (1815) 4 M. & S. 101 ; see also Blagravc v. Bristol fVattr Works Co., (1856) 
1 H. & N. 369 ; Blundy Clark ^ Co. v. L. 4 - JV. E. Ry. Co., (1931) 2 K.B. 334 ; Ram Chandra 
V. Joti Prasad, (1910) I.L.R. 33 All. 287. 

5. (1911) 1 K. B. 869 ; ef. Martin v. London County Council, (1889) 80 L.T. 866 : Foli 
V. Devonshire Club, (1887) 3 T.L.R. 706. 

6 (1874) L.R. 9 C.P. 400 ; see also Prite y. Hobson, (1880) 14 Ch. D. 542. 

7. Per Lord Penzance in Metropolitan Board of Works v. McCarthy, (1874) L.R. 7 
H.L. 243 at p. 263. 

8. Winterbottom y. Lord Derby, (1867> L.R. 2 Ez. 316 ; see also Hubert v. Groves, 
(1794) 1 Esp. 148 I ef. Smith v. Il'ilson, (1903) 2 Ir. R. 35 ; Khaji Sayyed v. Ediga, (1912) 
12M.L.T. 491. 

9. Winterbottom y. Lord Derby, above. 

10. Medcalf v. Stravsbridge, Ltd., (1937) 2 K.B. 102 (ftontagers on a road held 
entitled to complain of damage to it.) j Ramghulam y. Ramkhelawan, (1936) I.L.R. 16 
Pat. 190 (rule does not apply to interference with the right to use a village well). 
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In Lyon v. Fishmongers' OoA the Honse of Lords held that where the 
defendant put np an embankment so as to deprive the plaintiff of the right 
of access from his wharf to the river Thames, he conld sue for an invasion 
of that right. 'Hiis principle will not apply where a person complains that 
he has been prevented by an obstruction from loading and unloading goods 
from vans in front of his premises, because once he gets access to the street, 
his right is only one of passage in common with other members of the 
public.® The damage may be directly to the occupier himself by obstruc- 
tion of his access, or may be indirect by reason of loss of business or 
depreciation of selling or letting value of property.® Such damage like 
any other must not be a remote consequence of the obstruction.* 

10. The rule as to right of action in respect of obstruction of high- 
ways in India. — In India the rule requiring special damage has been 
followed.* In the absence of such damage, the only civil remedy is a suit 
under S. 91, C.P.C. As a private individual has otherwise no right of action, a 
number of individuals cannot sue as a class of people aggrieved by the nuisance 
nor can some sue on their behalf and as their representatives under Order I, 
r. 8 C.P.C. • In this country, an obstruction of a peculiar kind is a frequent 
subject of litigation, viz., obstruction of the right to use highways for 
processions by members of rival sects or religions. In such cases, the 

1. (1876) 1 A.C. 662 ; aee also Rose v. Groves, (1843) S M. * G. 613 ; Cobb v. Saxby, 
(1914) 3 K. B. 822 ; JCandatami v. Karupansea, (1913) M. W. N. 1001 j 21 I.(i 601 ; 
B kuloganat kan ■V. Rajagopala, bizA. 669; Dasarath Mahio •«. N^arain Mahto, 1941 
Fat. 249 ; Mandabini v. Basantakumaree, (1933) I.L.R. 60 Cal. 1003 ; Munisipal 
Committee, Delhi v. Mohammad, 1935 Lah. 196. 

2. Chaplin v. Westminster Corporation, (1901) 2 Ch. 329. 

3. Metropolitan Board of Works v. McCarthy, (1874) L. R. 7 H.L.. 243 ; Blnndy 
Clark ^ Co. V. L. ^ M. M. Ry. Co., (1931) 2 K.B- 33+ ; Rieket v. Metropolitan Ry. Co., 
(1867) L.R. 2 H.L. 175 ; 5 B. A S. 149, at pp. 156, 161, a case under the Land Clauses Con- 
solidation Act, 1845, contained observations contra, but is now regarded as a decision on 
special facts. It was due to a feeling at the time that claims for compensation against 
railway companies acting under statutory powers had been carried too far. The case of 
Wilkes n. Hungerford Market Co., (1835) 3 Bing. N.C. 281 in which compensation was 
allowed for loss of customers owing to obstruction was once regarded as overruled by 
Rieket’ s ease, but in view of the later cases it is still good law ; Blundy Clark R Co 
V. L. ^ M. E. Ry. Co., (1931) 2 K.B. at p. 362. 

4. See below, para. 13. 

5. Baroda Prasad v. Gorakehand, (1869) 3 B.L.R. 295 ; Rajhomar v. Sahebzada, 
(1877) I.L.R. 3 Cal. 20 ; Bhavoan v. Narottam, (1909) I.L.R. 31 All. 444 : 6 A.L.J. 499 ; 
Ram Chandra v- Joti Prasad, (1910) I.L.R. 33 All. 287 : 8 A.L.J, 19 ; Khaji v. Edige, 
(1912) 23 M.L.J. 539 : 16 I.C. 962 ; Bhagvan Das v. Town Magistrate, Budaun, 1929 All. 
767 ; Bibhuti IVarayan v. Mahadev, I.L.R. 19 Pat. 208 : 1940 Pat. 449 ; Surendra Kumar 
V. Distrtet Board, I.L.R. (1942) 1 Cal. 533: 1942 Cal. 360 ; but not if a customary right of 
way in a village pathway is obstructed ; Lokanath v. Jadunandan, 1933 All. 919 ; 
see also Ramjanam v. Rambaran, 1933 Pat. 302; Venkatakrishna v. Srinivasaehariar , 
1931 Mad. 452 : 61 M. L. J. 135. 

6. Surendra Kumar t. District Board, I. L. R. (19+2) 1 Cal, 533 : 1942 Cal. 360. 
See also Martin ^ Co. v. Syed, (1943) 48 C.W.N, 307 P.C. 
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caase of action is not a public nuisance bnt a denial of a right to nse the 
highway^ for which an action would lie apart from special damage. But 
in an early Bombay case^ where the dispute was between two sects of 
Muhammadans about the use of a road for a procession and one of them 
obtained an order of a magistrate prohibiting the use of the road by the 
other sect, Sir Michael Westropp held that the action would not lie without 
special damage. This view was not followed by the Madras High Courts and 
was overruled by the Privy Council in a case from Allahabad.* The 
Calcutta and Patna High Courts have held — and it is submitted that this 
is the correct view — that the decision of the Privy Council does not 
affect the rule requiring, special damage in the case of a public nuisance 
or render the rule inapplicable to India.* 

11. Danger to a highway. — The source of danger to a highway 
and to persons using it may be in the highway itself, e.g., an unlighted 
fence or excavation, a horse and carriage left unattended or a vehicle 
driven rashly.® It may also be in adjoining property,’’ e.g., a building® 
or other structure in dangerous condition,® an unfenced excavation lo or 
cellar * * near the highway, a golf course from which there was a risk of balls 
hitting persons in the highway, an engine sending sparks,’® a barbed 

1. Velan v. Stthhayan, (1918) I. L. R. 43 Mad. 271 : 36 M. L. J. 79. It may also 
amount to a trsapass, vi*-, assault or threat of it, -when there is physical obstruction. 

2. Satkn V. Ibrahim, (1877) I. L. K. 3 Bom. 467. 

3.. Velan v. Subbayan, (1919) I. L. R. 42 Mad. 271 ; Chenna Basappa v. Sankara, 
(1939) 29 L. W. 604 (head of mutt awarded Rs. 1,000 damages for loss of dignity 
resulting from obstruction by a rival sect from being taken in a procession with honours 
along a public road). 

4. Mansur v. Muhammad, (1924) I.L.R. 47 All. 151 (P.C.); 52 I. A. 61 ; Martin Ip Co, 
V. Syed, (1943) 48 C.W.N. 307 P.C. ; see also Jaffar Httsain v. Krishnan Servai, (1939) 
I.L'.R. 63 Mad. 761 : 58 M.L.J. 703 ; Mahomed Hasan v. Amba Prasad, 1934 All. 941. 

5. Sarendra Kumar v. District Board, Bibhuii Harayan v. Mahadev, above, p. 160, 
note 5 ; see also Appayya v. Narasimhalu, 1938 Mad. 338 ; Bhuloganathan v. Rajagopala, 
(1941) 2 M. L. J. 105 : 1941 Mad. 669 : Kanhai Lai v. Bhorty Lai, 1939 All. 655. 

6. A motor bus on a road which is greasy after rain is not a public nuisance 
on the mere ground that it may skid; see JVing v. London General Omnibus Co., 
(1909) 2 K. B. 652 ; Parker v. London General Omnibus Co., (1909) 101 L. T. 623. 

7. The Carlgarth, (1927) P. atp. 102; see also Priest v. Manchester Corporation, 
(1915) 84 L. J. K. B. 1734. 

8. S. V. IVatts, (1703) 1 Salk. 357. 

9. Mullan v. Forrester, (1921) 2 Ir. R. 412 ; Wilchick v. Marks, (1934) 2 K.B. 36. 

10. Barnes v. Ward, (1850) 9 C.B. 392; A. G. v. Roe, (1915) 1 Ch. 235. Cf. Hicholson 
V. Southern Ry. Co., (1935) 1 K.B. 553 (adjoiniug owner not liable for danger due to 
highway being made higher than his land). 

11. JewsoH V. Gatti, (1885) 1 T.L.R. 63S; 2 T.L.R. 381, 441. 

13. Castle v. St. Augustine’s Links, (1923) 38 T. L. R. 615. It would be otherwise 
if the person hit was another golf player or a caddy; see the American cases cited in 
66 U.S.L. Review, p. 291 ; 35 Law Notes, p. 153 ; below, Clhap. XVIII, para. 36. 

13. Mansell v. Webb, (1919) 88 L.J.K.B. 323. 

21 
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wa-e £ecsis»t^ ssj moffsiai ob}e«t iSkelf to tri^bteiA asinuda drives mieag.* 
WM3@ isastoiatle nsl^jeeiis iaave iMses betd to he eessees of dang^^ snimalB 

esiiitile^ dega «sr fevls sintjisg iote a highway (iriiHn adji^ntog iasd hare 
ws^ bees ae eoeli^ As aetlsa is rmpeH ei Isjsry to tses or vehiclge 

os ahe hi^waj hy eodii as aaimal srill lie osly os proof of seiesitra' or cd 
The emeee of danger mmi be soMasriallj adj<ainiBg the 
hi^'nrs.y If ii ^ to be r^sszded as a psblie soissuitee. Whcve a person strayed 
off a hfsehway itsto jaivaae property and fell into a reservoir away from the 
mad, j£ waa held be eoald not reeorerJ An object maj be a sooree of 
dagger to a child thoogh sot to aa adah,® In Lynch t, Nurdin,* & child 
which was tsjsred hj steddiing with a cart and hcrce left acattended on a 
psbiic road fey the defendant’s servants was held entitled to recover. An 
adnlt eonld obviously not have recovered Jn similar ctrcnmstances. A boy 
of mfen years of age ran ont from the pavement towards a lorry and trailer, 
laden with sacks of sngar, for the porpoee of catching some of the sugar 
escaping from one of the sacks. He was injnred by the trailer rnnning over 
fats left fool. He was held entitled to rticover as the lorry was in the 
circnmsUnees a trap,^ “ It is not a mere lorry, bnt a species of Jaggernant 
dropping engar into the roadway as it goes and blinding children of snch 
tender years as the plaintiff’s to the danger of too close an apprcach 
to it.” ’ Where, however, there was ao soch object as required precan- 
tions against tbe interference of children, or in the naoal phrase, no ‘ trap ’ 
or ' allnrement then even a child cannot complain of injury brought on 
itself by its own meddling.* A danger to a highway caused in tbe above 
mrxl*^ is a public nuisance under tbe common law and in many cases also 
under statnie.* The remedy is an indictment but an action lies on proof 

X. Barbed Wire Act, 1893, ^ & o7 Viet. c. 32 ; Stewart v. Wrigkt, (1893) 9 T.L.R. 
4«0; Giieon r. Plttmrtead, (1897) 13 T.L.R. 273. 

2. Hill V. New River Co., tl868) 9 B. & S. 303 ; Harris v. Mobbs, (1S78) 3 Ex. D. 
268; mikint t. Day, (1883) 12 Q.B.D. 110; Brown v. Eastern S' Midland Ry., aS89) 
22 Q.B.D, 39L 3. Below, paras. 69 and 7L 

4. Hardcastlt v. The South Yorkshire Ry. f River Dun Co., (1859) 4 H. dc X. 67 ; 
Homtsell v, Smyth, (1860) 6 C.B.N.S. 731; Sinks v. South Yorkshire Ry. River Dun 
Co., (1862) 3 B. & S. 244 ; cf. Hadley v. Taylor, (1865) L.R. 1 CP. 53. 

5. Jewson V. Gatti, (1835) 1 T. C R. 635 : 2 T.L.R. 381, 414 ; Cooke v. Midland 
Great Western Railway Co., (1909) A. C. 229. As to traps for children, see below, 
Chap, XIV, paras. 17, 26 and 88. 

6. (1841) 1 Q.B. 29. This is generally regarded as a case of negligence; bnt iu 
Latham v. Johnson, (1913) 1 K.B. 398 at p. 403 Farwell, L.J. spoke of it as a case of 
public nuisance. 

7. Calkin v. MePie ^ Son% (1939) 3 A.E.R. 613, 620, per Croom- Johnson, J. 

& Latham V. Johnson, (1913) 1 K,B. 398; Donovan y. Union Cartage Co. Ltd. 
(1933) 2 K.B. 78. 

9, See the Highways Acts, 1835 (5 i 6 Will 4, c. 50) aud 1864 (27 and 23 Viet, 
c. 101), aad the Public Health Act, 1875 aad the later Acts now consolidated bv the P.H 
Act, 1936. ^ 



irciSAKOB. 


VI] 


168 


of special damage. Snob damage would usually be some physical injury to 
person or property. 

12. Points to be proved in an action for special damage.— In the 
action for special damage arising from a public nuisance, the plaintiff must 
prove the following points : — (a) A public nuisance, (d) Special damage 
to him arising as a direct consequence of the nuisance. If it was due to the 
fault of the plaintiff himself^ or a third party,^ the defendant, the author 
of the nuisance, cannot of course be made liable, (c) The plaintiff was at 
the time lawfully using the highway. ^ (d) The defendant was the occupier 
or person in possession and control of the premises with the nuisance on it. 
The plaintiff can sue also the owner or landlord if he had agreed with the 
tenant to repair* or reserved control of the premises.* On proof of the 
above points the plaintiff makes out his case. He need not allege or prove 
any wilful act or negligence of the defendant. The action for special 
damage is thus different from an ordinary action for negligence where the 
plaintiff must prove the defendant’s negligence as part of his case.* 

13. Principles of liability for special damage.— There is no dis- 
tinction in the principles of liability between an action for special damage 
due to a public nuisance and one for a private nuisance.’’^ Therefore the 
rules set out in later paragraphs* dealing with private nuisance will apply 
here also. Some of the more important cases of public nuisance may be 
analysed as follows : — 

(a) The main principle is that the occupier or owner in control of 
his premises should cause or continue the nuisance, public or private. He 

1. Barter y. Herbert, (1911) 3 K.B. 633 ; Horridge v. Makimon, (1915) 84 L.J.K.B. 
1294; cf. Fenna v. Clare Ca , (1895) IQ.B. 199; Butterly v. Drogheda CorpotaHon, (1907) 
2 Ir. R. 134 ; Torrance v. Ilford Dutrict Council, (1909) 73 J.P. 225. 

3. Horridge v. Makinton, (1915) 84 L.J K B. 1294 ; cf. Crane v. South Suburban Gat 
Co., (1916) 1 K.B. 33. 

3. Bromley v. Mercer, (1923) 2 K.B 136 ; cf. Harrold v. Watney, (1898) 2 Q.B. 320 ; 
see also Barter v. Herbert, (1911) 2 KB. 633 ; Stiefsotn v. Broote Bond ^ Co., (1889) 
5 T.L.R. 684 ; Liddle v. Yortthire C, C., (1934) 2 K.B. 101 ; see also Fenna v. Clare, (1895) 
1 Q.B. 199 (a girl nine years old injured by a low wall witU -.harp spikes) ; John Wyllie y. 
Secretary of State for India, (1928) 111 I.C. 549 (L.ali.) (a boy of eight injured by the gate 
in a public garden) ; below, Chap XIV, para. 88. 

4. iYringe v. Cohett, (1940) 1 K.B. 229. 

5 Wtlchict V Martt, (1934) 3 K.B. So, Heap v. Ind, Coopt. ^ Co. Ltd, (1940) 2 K.B. 
476; cf. landlord's liability for private nuisance, below, para. 59; for injury to visitor, 
below, Chap. XIV, paras. 23 and 24. 

6. Wing V. London General Ommbui Co., (1909) 3 K.B. 652, 665 ; Crane y. South 
Suburban Gat Co., (1916) 1 K.B. 33, 35 , for a like rule in the case of a private nuisance, 
see, Ilford U.D.C v. Beal, (1926) 1 K.B. 671 ; St. Anne’t Well Brewery Co. y. Robertt, 
(1928) 44 T.L.R. 703; in the case of misfeasance by a statutory authority, Papwerth 
y. Batiertea B.C., (1915) 84 L.J. K.B. 1885 ; below, para. 62. 

7. Sedleigh Denfield y. O'Callaghan, (1940) A,C. 880 at pp. 897, 904. 

8. Below, paras. 56 to 63. 
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may cause it by active conduct or by neglect to abate it. In either oaiie it 
is no excuse that he does not know the aotnal danger due to his act or 
default. 1 He may be liable for continuing a nuisance caused by a 
stranger or by natural causes where with knowledge, actual or presumed, of 
its existence he fails to remove it. The liability is not absolute and inde- 
pendent of negligence and it is open to the defendant to show that it was 
not reasonably possible for him to know or abate the nuisance. But a high 
degree of care is required on the part of the occupier or owner of premises 
to avoid harm to persons exercising a public right over the highway. 


ILLUSTRATIONS. 

Defendant held not liable. — Barker v. Herbert ;* One of the rails in the 
railings of defendant's premises was broken away by boys playing football in the street 
and a gap had been created. The plaintiff, a child, who got through the gap from the 
street and fell into the area on the other side was held not entitled to recover as the 
defendant had not enough time to discover the defect after it had been cansed. 

Noble V. Harrison A branch of a tree in the defendant's land, overhanging a high- 
way, broke off and fell on the plaintiff who was passing by. The defendant was held not 
liable as the tree was not an obstruction to passage in the highway nor was known to 
him to be in a dangerous condition.- 

Cushiitg V. Peter Walker ^ Son j * This is a case of injury due to enemy action 
during the war. A slate fell from the roof of 'the defendants' premises and injured the 
plaintiff walking along the highway. The slate bad been loosened by the blast from an 
enemy bomb 18 days before this occurrence and fell down by the action of a high wind. 
The defendants were held not liable as they could not be considered to have continued 
the nuisance, the existence of which they could not have known on a reasonable inspec- 
tion of the roof. 

Defendant held liable. — Slater v. Worthington's Cask Stores : ' An occupier of 
premises was held liable for injury caused by the fall of snow from his roof on the plaintiff 
walking along a highway, as the snow had fallen four days before in a severe snow storm 
and had accumulated on the roof. 

Dollmaii V. Hillman : ‘ The plaintiff slipped on the pavement by patting her foot on 
a piece of fat lying there. The defendant, a batcher, owning a shop near the spot was held 
liable on the ground that the piece of fat either flew from his shop when meat was cut 
or was carried by a customer's shoe. 

Wrings v. Cohen-. ’ The defendant had let bis house to a tenant and had agreed 
with him to repair it. By reason of want of repair, the wall of the gable-end qf' the 

1. A.G. V. Tod Heat ley, (1897) 1 Ch. 560; Mnllan v. Forrester, (1921) 2 It. R. 412; 
Clayton V. Sale U.D.C., (1926) 1 K.B. 416. 

2. (1911) 2 K.B. 633. See Liddle v. Yorkshire C.C., (1934) 2 K.B. 101. 

3. (1926) 2 K.B. 332, 338 ; see Palmer v. Bateman, (1908) 2 Ir. R. 393 (the defendant 

held not liable for injury due to a piece of gutter from a wall in his premises falling on 
a passer-by) ; Pauline v. Cassamalli, 1333 Bom. 463 (ornamental structure in a building 
falling on a motor car in a road, defendant held not liable); cf. Pritchard v. Peto, (1917) 
2 K.B. 173. +, (1941) 2 A.E.R. 693. 

5. (1941) 1 K.B. 488 C A. See also Leanse v. Bgerton, (1943) 1 K.B. 323 (occupier 
held liable for piece of glass falling from house some days after air-raid). 

6. (1941) 1 A.E.R. 35S C.A. 7. (1940) 1 K.B. 229. 
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house had become a danger to paisers-by and adjoining oivners. The gable-end collapsed 
in a storm and fell through the roof of the plaintilf's house. It was held on the.se facts 
that the defendant was liable and it was not necessary to show that he knew or ought to 
have known of want of repair. The action was, no doubt, for a private nuisance but it 
was also a public nuisance and the same rule was applied. 

(&) The occnpier or owner is liable even for the fault of an 
independent contractor.! This principle applies a /orft'on to persons who 
interfere with a highway or cause an obstruction in it.^ In England and 
in India, municipal and local authorities have been held liable for injury 
due to the negligence of contractors in the course of repairing roads, owned 
by those bodies, e.g.^ by leaving a heap of gravel or a trench unlighted or 
unfenced^. But it must be remembered that there can be no liability of 
the employer of a contractor for the latter’s ‘casual’ or ‘collateral’ negligence, 
when he is'employed on work not in itself dangerous to the highway.^ 

ILLUSTRATIONS. 

Liability for contractor's fault — Tarry v. Ash/ou;’ The occupier of premises 
which had a large lamp projecting on a highway had employed an experienced fitter 
to repair the lamp and its fittings. The fittings nevertheless, continued to be faulty 
and the lamp fell on a person walking on the highway. The occupier was held liable. 
This, it may be noted, is a case of an artificial projection attended with risk to passers-by. 

No liability for collateral negligence.— v. Hodgton't KingHon 
Brtwery Co.t^ A brewery company which employed a contractor to deliver goods at a 
customer's house abutting a highway was held not liable for the negligence of the 
contractor's servants in leaving open cellar flaps near the highway with the result that a 
passer-by tripped and fell into the cellar and was injured. 

Padlmry v. Holliday and Gretnwood Ltd. An occupier of premises near a 
highway who employed a contractor to repair the windows in. his house was held not 

1. Pickard v. Smith, (1861) 10 C. B. (N. S.) 470 ; the defendant, a lessee of a 
refreshment room in a railway station, was held liable for injury to a person on the 
platform who fell into a cellar whose trapdoor was usually closed, but which at that time 
was negligently kept open by a coal merchant who had shot the coals into the cellar. 

3. In the case of a vessel sunk in a tideway of a navigable river the owner of the 
vessel is bound to light or buoy the wreck ; The Snark, (1900) P. 105. If he sells it, the 
obligation passes to the purchaser ; White v. Creep, (1834) 10 Ex. 312. If he abandons it, 
it ceases altogether; The Dauglae (1883) 7 P.D. p. 160; Barraelough v. Brovin, (1897) 
A.C. 615. But if the wreck was due to his negligence, be cannot by sale or abandonment 
get rid of his liability for the consequences, e.g., the expenses incurred in removing the 
wreck ; The Ella, (1915) P. Ill ; Dee Coneervancy Board v. McConnell, (1928) 2 K.B. 159. 

3. Hole V. Sittingbourne Ry., (1861) 6 H. & N. 488 ; Gray v. Pullen, (1864) 5 B. & S. 
970; Penny v. Wimbledon U, C, (1899) 2 Q.B. 72; Holliday v. National Telephone Co., 
(1899) 2 Q B. 392 ; Municipal Council of Vieagapatam v. Poster, (1917) I L R. 41 Mad. 638. 

4. Quarman v. Burnett, (1840) 6 M. & W. 499, (below, Chap XVI, para. 4), is an 
illustration ; Pinn v. Rem, (1916) 32 T.L.R. 451 is a curious case where driving a cow and 
calf was held dangerous within this rule. See also Dalton v. Angus, (1881) 6 A.C. 740, 
829, per Lord Blackburn ; Hardaker v. Idle D.C, (1896) 1 Q.B. 335, 341-342, 352. 

5. (1876) 1 Q.B.D. 314 

6. (1916) 85 L.J.K.B. 270. 

7. a918) 28 T.L.R. 492 ; See also Reedie v. L. ^ N. W. Ry. Co., (1849) 4 Ex. 244! 
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liable for injury due to the latter’s servants negligently lerting fall a tool on a person 
on the road. 

14. Nature of liability for special damage. — There was a tendency 
in the older cases to regard this liability as strict or absolute and falling in 
a special category different from liability for private nuisance. But in 
Sedleigh-Denfield v. O'Gallaghan * the House of Lords has ruled to the 
contrary. Therefore the liability is not absolute like that of an insurer 
unless the case fell under the special rule in Rylanda v. Fletcher * or under 
statute.* Indeed proof of a public nuisance may often involve proof of 
facta which will make out a civil cause of action for negligence.* There 
is also no distinction between the principles of liability applicable to a 
public and private nuisance. But a distinction may arise in applying the 
principle of due care to them. In the first place, the degree of care towards 
persons using a highway may on particular facts be higher than chat 
towards a neighbour. Secondly, a presumption of negligence may arise 
from the mere fact of injury by a nuisance on private premises to a person 
on the highway,® but may not arise in the case of a private nuisance. The 
presumption will not also arise, and it is for the plaintiff to prove negligence, 
if the public nuisance arose from a negligent performance of a work 
authorised by statute.® 

15. Immunity of highway authority for damage caused by non- 
repair of a highway. — To the above rule that an action lies for special 
damage arising from a public nuisance, there is an exception in England, 
vie., that no action lies against a highway authority for special damage due 
to non-repair of -a highway. Formerly the ownership of highways and the 
duty of maintaining them in repair were under the common law vested in 
the parish where the highway was situate. For a public nuisance arising 
from a breach of this common law duty, the parish and its inhabitants were 
liable to indictment.'’’ In Russell v. Men of Devon,^ it was held that this 

1. (1940) A.C. 880. See also Wringe v. Cohen, (1940) 1 K.B. 220 C.A. With these 
cases, Bromley v. Mercer, (1933) 2 K.B. 126 C.A. vrould appear to be in* conflict, but 
curiously enough, was not referred to in them ; nor w.is \i'ringe v. Cohen, referred to in 
the H.L. case. 3. Below, para. 64 see cases in p 163, note 6, above. 

3. The Towns Improvement Clauses Act 1847 (10 and 11 Vict. c. 34), s. 79; Public 
Health Amendment Act, 1907 (7 Ed 7 c 53), s. 29. In India see, e.g , the Madras District 
Municipalities Act, 1920, s. 184 (1) (a). As to breach of statutory duties, see helow. 
Chap. XVII. 4. Cf. I.P.a, ss. 268-269. 

5. Byrue v. Boadle, (1863) 2 H. 4 C. 722 , Kearney v. L. B. ^ Ry. Co., (1871) L.R. 6 
Q.B. 759 ; see below. Chap. XIV, para. 96 ; cf. Hudson v. Bray, (1917) 1 K.B. 520 (occu- 
pier held not liable for obstruction by a tree blown down by a gale). 

6. Pap7oorth V. Battersea Corporation, (1916) 1 K. B. 583 ; see also Lambert v. 
Lowestoft Corporation, (1901) K. B. 590 ; Chapltn v. Westminster Corporation, (1901) 2 Ch. 
329 ; Great Central Co. v. Hewlett, (1916) 2 A.C. SU. Below, Chap. XVIII, para. 31. 

7. K. V. Great Broughton, (1771) 6 Burr. ^00 ; R v. Shejield, (1787) 2 T. R. HI. The 

earlier remedy was ' presentment.' 8. (1787) 2 T.R. 667. 




VI] 


N01SAKOB. 


187 


\raB the onlj' remedy, aud ue .lotiou for dama^'ee for injni-y to a member of 
the public reflultiug from non-repair would liu agaiuHt tUo purieli. fjord 
Kenyon rested his decision mainly on the ground^ Hint actioUH Mhonld not 
be allowed against an indefinito aud unincorpor iled body of pOrsuiiH lllto the 
inhabitants of a pariah. He observed that if such actions wnro allowed, 
even persons who became residents of the pirish after the injnry would bo 
made to pay damages from their private funds. Asbliurst, J. ruforrnd to the 
inconvenience that would result from a multiplicity of iietirms for ountrU 
bution by such of the residents as had to pay against oich of the otbois for 
his proportion. These arguments ceased to have any force after blghways 
were vested in statutory corporations during the list century. Hut the 
rule of immunity has continued in the case-law of England. Tim High- 
ways Act, 1835^ laid the duty of repair on an official known as tlio sarye- 
yor of the parish, aud prescribed a special procedure Lor enforcing the iluiy 
against him It was held that these provisions of Ihi- Act negatived miy 
right of action against a surveyor for damage duo to noa-rapair.i I, at* t 
statutes^ constituted various rural and urban aiilhonlies in the plaoe of 
the parish and imposed upon them the same duties as those of the ^nrvi ynr 
under the Highways Act. It was therefore held in tbo leading eas ni 
Cowley V. Newmarket Local Board^ that the doferidints, a local authority, 
could uot be sued for damages for the injury caused to the plaiiitifi by timlr 
neglect of the duty imposed by the Public Health Act, 1875, to keep aroid bi 
repair. The principle of this decision has been applnd in uiimcreua casee,* 
In Moore v. Lambeth Water Co injury resultefl ft om a llro-plug plac'd 
by a water-company and projecting over the road. It was held that no action 
lay against the water company as ih plug wai in pool loudition, tiof 
against tne highway authority as i' wa-» not liable tor tlm fO'isefjn«-n<i«'>s of 

1 His arguniert oas-J on -i prpc*-'i»nt iii Bro i' PA j’/, p, 2y 

PI 24 IS ai4 t on -i mi trin ation , ('otin jii, B ,blj A ittiof t ps ,',<3 

L>il>,hty, p S4 , Xundle v //e^r/e, imSf 2 9 , B HI SO, S7, 

2 D 'v6 WiH IV, c Vi, ,, 'H-'ib. 

3. YfU»g -v Oaatt MSfi’i 2 " t C, 197 , ij ,, yfelCtnnm t J'tutDn, S ftr 

319 ; 9 Ex. 60J • tundpr 43 Oo j. It i, ' ',9) 

4 PoWi" ‘b Art, JS48, It 5 12 Vi« 1 > 63 , Jfigli s > t*. ISO 3, 25 4 'S 25 V* t, 
e.61, Pabljc H-altb A i- 1875,33 d. V) V% t ' 5' l.w.a' r,'i/' *-..f l‘^i, 56- 
57 6'ist. 1 73, a-,d for tb- M-tiop , 1 , 3 , iHr M'lrojioli' li lag-Wfi-jit A", ISSty IS St 
cl20, 6 fieWjAC 545 

6- K^,, Trtfiftlits V Lundiirt Omnty Ceunell (1A'/7J 14 » ( P '5 for.- ,rr/j',gy 
«),( foa-i »ad 3./II. ig p* -ri.gi r at top of trine) , ffotlavny / ,i-»< > 4/ /y,r ,j /)//'«, 

<15105; 69 J P '53 afl t tar an ( firffniHif y p » ,1 1 // f .,t;, ih^rt y 

tmtte CorpeT'itten fl^Kf) Wf f, f, 70. I hi ti- 1, bn,,, wfn y.i> 4 f mi 
»t) Mvu! ff Th>nf* filling i f i4 {lOlftfej 1 J K B V»5, <* , f , 4 
if'' pive;*"'!), V tt if, tip. Ill ft ('iiitfil Oiltnfif, ft'Jll) />4 f J,,r JiJ 210<, 

VJif) nA » pAri'/e letiuig 11 , l<, .t) It i- st,ij iii i/ tjfi not aff*< ie/l by rb«e 
fu t» A*t 1929, /( '/ V TtiliHifihit, //CjllOlff 4 A P,ft SS**, pa, r,r, 44 af 4 , 4 , 

7 i7 9 , B P 462 
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the road wearing away. In Thompson v. Mayor of Brighton,^ the logical 
result of this was applied. Where a sewer grating had been placed by the 
same local authority in charge of roads and SOwers, an action was held not 
to lie for initfry resulting from the sowor lid projecting over the road owing 
to the bad condition of the road. The law on this subject was characterised 
as “ very unsatisfactory ’’ by Lindley, L.J. in this case and similar opinions 
have been expressed by other anthorities since then.^ But the rule of 
immunity has lingered for no better reason than that the modern road 
-authority is the lineal successor of the older authorities, first, the surveyor 
and before him, the inhabitants at large ^ and can have only the same obli- 
gations as they had. Indeed the rule, unreasonable in itself, has often been 
extended into a wider one of immunity for statutory authorities in general 
for non-feasance.^ It will be apparent from the illustrations given in the 
following paragraph that there is no basis' in the case-law for this genera- 
lisation. There is also no basis in principle for the immunity of highway 
anthorities for non-repair and no reason why they should not be liable on 
the ground, first, of breach of statutory duty leading to damage, second, of 
breach of a common law duty to avoid a public nuisance arising in property 
under their control." This liability would appear to follow from well- 
established principles unless it is excluded expressly or impliedly by the 
particular statute." The rale of immunity has been rendered tolerable by 
courts recognising the qualification that a highway authority is liable I'or 
misfeasance. As modern roads are by reason of artificial and extraneous 
works and structures in them very different from old ones and dangers 
usually arise by neglect in respect of such works and structures, road authori- 
ties are held liable by regarding such neglect as a misfeasance. The rule 
is to be limited to non-repair of a road gJta road by a highway authority qua 
such authority.’’ 

1. (1894) 1 Q.B. 332, 337. 2. 59 L Q.R. 103 ; 48 L.Q. R. 154. 

3. Simon v. Islington B.C., (1943) 1 K.B. 188, at p. 197, C.h.,per Scott, L.J. 

4. £.g. Htsketh v. Birmingham Corporation, (1924) 1 K.B. at p. 271, ptr Scrutton, 
L.J. More recently this extension IS not favoured; Hart and Hart, Local Government, 
p. 407; Robinson, Public Authorities, p. 162. Belo-w, para. 23 and Chap. XVII. 

8. Shoftditeh v. Bull, (1904) 20 T.L.R. 254, per Lord Halsbury ; Gould v. Birken- 
head Corporation, (1910) 74 J. P. 105 ; Trtgellas v. London County Council, (1897) 
14 T.L.R. 85, per Darling, J. 

6. See below, Cbap. XVII. In the United States courts have allowed, and in some 
states statutes provide, the remedy by action against Municipal Corporations for injury 
due to neglect of highways ; Dillon, Municipal Corporations, Vol. II, ss. 996, 1017 to 1023 , 
Cooley, Torts, p 1315 ; cf. Restatement, II, §§ 286 — 288. It is otherwise in the case of 
unincorporated townships and counties. As regards the Colonies, Municipality of Pictou 
V. Geldert, (1893) A.C. 524 and Municipal Council, Sydney v. Bourke, (1895) A.C. 433 
which follow Cowley's case are the result of the statutes in question ; cf.. Corporation of 
Raleigh v. iViiliams, (1893) A.C. 540 (where a statute of Ontario allowed an action for 
non-repair of drainage works). 

7. Simon v. Islington B.C. iUd; Salmond, Torts, p. 298; Pearce and Meston, 
Nuisances, pp. 172, 173. 
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16. Liability of Mgbwjiy authority for misfeasance.— The follow- 
ing are some instances of liability for misfeasance.^ Actions have been 
allowed for injury arising by negligence in executing repairs in a highway,^ 
by interfering with it but failing to restore it to its original condition, ^ or 
by introducing an artificial work like a drain or sewer into a highway and 
allowing it to become dangerous,* by failure to discover and remedy 
sources of danger arising from repairs which had been executed at an earlier 
time and without negligence.® In Morriaonv. Mayor of Sheffield,^ the 
defendants, an urban authority, had planted trees on the roadside and 
fenced them with iron spikes. Daring the last war lights were put out 
under the lighting regulations and the plaintiff was hurt by one of the 
spikes in the darkness. The defendants were held liable on the ground 
that they were bound to take measures to remove the danger which resulted 
from the altered conditions due to the absence of lights. But if the parti- 
cular work or structure was authorised by statute, the result will be 
different. In Great Central Railway Go. v. Hewlett a local authority 
had erected long ago in a highway certain gate-posts which were legalised 
by Act of Parliament. Daring the last war a taxi-cab collided with the gate 
posts when lights were pnt ont under the lighting regulations. The House 
of Lords held the authority not liable. The principle of this case has been 
followed in similar cases in the present war. In Wodehouae v. Levy » 

1. For others, see MeClelland y. Manehetter Corporation, (1912) 1 K.6. 118 ; Tkomp- 
ooH V. Bradford Corporation, (191S) 3 K.B. 13 ; Baldvoin'o Ltd. v. Halifax Corporation, 
(1916) 83 L.J.K.B. 1769 ; Oldham v. She field Corporation, USST) 43 T.L.R. 222. But a 
local authority which merely took over a highway with a danger in it due to the faulty 
construction of a drain by a previous authority was held not liable ; Hath v. Roehford 
Rural Dietriet Council, (1917) 1KB. 384 ; Craii v. Wooltoieh Borough Council, (1920) 
36 T.L.R. 630. The liability for misfeasance is not independent of negligence unless the 
statute indicates an absolute liability ; Papworth v. Battersea Borough Council, (1915) 
84 L.J. 1881, 1885 ; Ely Brewery Co. v. Pontypridd, U. D. C., (1904) 68 J.P. 3. 

2. Davis V. Curling, (1843) 8 Q B. 286 ; Foreman v. Mayor of Canteriury, (1871) 
L.R. 6 Q.B. 214; Gould v. Birkenhead Ctrporation, (1910) 74 J.P. 105; Parkinson v. York- 
shire County Council, (1922) 20 L.G.R. 308 ; Nicholson v. Southern Ry. Co., (1935) 1 K.B. 
558; Withington v. Bolton, B.C, (1937) 3 A.E.R. 108. 

3. Shoreditch Corporation V. Bull, (1904) 20 T.L.R 254 ; see also Smith v. lYest 
Derby Local Board, (1878) 3 C.P.D. 423 ; Hartley v. Rochdale Corporation, (1908) 3 K.B. 
394; Whyler v. Bingham Rural Council, (1901) 1 Q.B. 45; O'Brien v. Waterford County 
Council, (1926) Ir. R. 1 (negligent fencing of bridge under repair). 

4. Borough of Bathurst v. MaePhcrson,.(VSl^) \ K.C. 256; see this case explained 
in Municipality of Sydney v. Bourie, (1895) A. C. 433: see also White v. Hindley Local 
Board of Health, (1875) L.R 10 Q.B. 219 ; Blackburn v. Vestry of Mile End Old Town, 
(1882) 9 Q.B.D. 451 ; Winslom v. Bushev Urban Council, (1908) 43 J.P. 64 ; Noor Bibi v. 
Ambala Municipality , 1939 Lah. 453. 

5. Newsome y. Darton U.D.C., (1938) 3 A.E.R. 93. 

6. (1917) 2 K.B. 886 ; see also Baldoek v. Westminster C. C., (1918) 88 L.J.K.B. 502 ; 

Polkington v. Lambeth, B.C., (1938) 1 A.E.R. 339. 7. (1916) 2 A.C. 611. 

8. (1940) 2 K.B. 561 C.A. see also Greenwood v. Central Service, (1940) 3 K.B. 447 

C.A. ; Lyus y. Stepney B.C., (1940) 4 A.E.R. 463 C.A. ; Fox v. Newcastle-upon-Tyne C.C., 
(1941) 3 K.B. 120. 
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a local authority which had erected a street refuge under statutory powers 
was held not liable for a collision in a black-out night. The authority was 
no doubt under a statutory duty to keep the street lighted but this duty was 
abrogated by the Lighting Order, 1939. On the other ‘band in Foster v. 
Oillingham Corporation t a local authority had erected in a highway 
a barrier near a crater made by a bomb and had placed hurricane lamps on 
the barrier. On a certain night the lamps were put out by a strong wind 
and the man in charge did not visit them. In an action for injury to a 
cyclist and colliding with the barrier, the local authority was held liable on 
the ground that they had failed in their duty to keep it lighted. The 
principles of liability of statutory authorities in general should apply to 
highway authorities also unless there is anything special in the Highways 
Act in question making a difference. In the well-known case of Mersey 
Docks and Harhotir Board v. Gihbs,^ it was held that a dock company 
incorporated by statute was under a common law duty to use reason- 
able care to keep the dock in proper condition and liable for injury 
to a vessel which struck against a bank of mud in the dock. Similarly 
a company authorised by statute to construct a canal was held liable 
for damage dne co an obstruction arising from reglect in keeping the canal 
in proper condition.* A tramway company was held liable for injury 
caused by failure to keep the paving between the tram rails in repair,* and 
a railway company for injury caused by the rails in a level crossing be- 
coming high owing to the surface of the road being worn out by reason of 
disrepair,® or by failure to repair the road over a bridge.® Actions have been 
allowed against statutory authorities for damage due to tailure to perform the 
duty to clean a sewer,’’ to repair sea-banks,® to light a street,® to repair or 

1. (1942) 1 A. E. R. 304 C.A. Goddard, L. J. observed that the cases in the previous 
footnote require re-consideration. See also Knight v. Sheffitld Corporation, (1942) 
167 L.T. 203. 

2. (1886) L.R. 1 H.L. 93 ; see also Bede Steagnship v. River Wear Commissioners^ 

(1907) 1 K.B. 310 ; The Ella, (1915) F. Ill ; Gilbert v. Corporation of Trinity House, 
(1881) 17 Q.B D. 795. 3. Parnahy v. Lancaster Canal Co., (1839) 11 A. & E. 223. 

4. Dublin United Tram-Mays Co. v. Fitzgerald, (1930) A. C. 99; the neglect of the 
road authority cannot be pleaded as an excuse ; Ogston v. Aberdeen District Tram-Mays 
Co,, (1897) A.C. 111 ; a road authority -which contracts with a tramway authority to make 
the repair is also liable for injury due to non-repair; even though the tramway has 
been discontinued ; Browne v. De Luxe Car Services, (1941) 1 K. B. 549 C. A. ; see 
Barnett v. Mayer of Paplar, (1901) 2 K. B. 319; see also City of Birmingham 
Tramviays v. Law, (1910) 2 K. B. 965. 

3. Oliver v. N. B. Ry., Co., (1874) L. R. 9 C. B. 409; Hertfordshire County 

Council V <7. B. Ry., (1909) 1 K. B. 368 ; (1909) 2 K. B. 403. For the duty of a 
canal company when they build a bridge in a highway, see Manley v. St. Helen's 
Canal Co., (1858) 2 H. & N. 840 ; see also Guilfoyle v. Pert of London Authority, 
U932) 1 K. B. 336. 6. S-wain v. S. Ry. Co., (1939) 2 K. B. 560 C. A. 

7. Baron v. Portslade Urban Council, (1900) 2 Q. B. 588. See Public Health Act, 
1936, S. 23. 8. Corporation of Lyme- Regis v. Henley, (1834) 2 Cl. & F. 331. 

9. Carpenter v. Finsbury Borough Council, (1920) 2 K.B. 196 
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keep in proper condition a water-metre^ or sewer-lid* or a traffic stud* in a 
road, to repair the pavement in a school, ♦ to provide a iire-plug and indicate 
its situation in a street,* to construct a bridge and keep it in repair.* The 
use of the terms ‘ misfeasance ’ and ‘ non-feasance ’ as antonyms in this 
context is misleading, as a misfeasance often consists in an omission to take 
precautions. For instance in iS'imon v. Islington borough Council f the 
defendants, a highway authority, were held liable for allowing a tramway 
line to be in such a condition that a lad riding a bicycle was upset by it and 
when he fell down was run over by a bus and killed. An action by his 
representatives was allowed on the ground that the conduct of defendants 
in keeping the track in disrepair without removing it after it had been 
abandoned by the tramway authority was a positive act and the reverse of 
non-feasance. 


17. Rule as to non-repair of highways in India.— In India, an 
action does not lie against the Government for damage arising from 
misfeasance or non-feasance in the management of roads vested in it, because 
in maintaining them the Government is regarded as acting in its sovereign 
capacity.* ' But local authorities like municipalities or district boards on 
whom the ownership of streets and roads has devolved by various provincial 
enactments do not possess any such immunity,* and have been held liable 
for misfeasance.** There was a tendency at one time to follow the Knglish 
rule of immunity for non-feasance** but in view of its pecnliar history in 
England it should not -be regarded as having general application else- 
where.** 

18. Disturbance of incorporeal rights in immovable property.— 

Of snch rights easements form an important class and a disturbance of 

1. Blackmon v. Vettry of Mile End Old Tffzun, (1S82) P Q.B.D. 451. 

2. White v. ffinderly Local Board of Health, (1875) L. R, 10 Q.B. 219; Papnorih x. 
Battersea Corporation, (1914) 2 K.B. 89 ; (1916) 1 K.B. 583. 

3. Shilton V. Epsom U. D. C., (1937) 1 K.B. 112- 

4. eking V. Surrey County Council, (1910) 1 K. B. 736 ; see sdso Morris ». 
Carnarvon County Council, (1910) 1 K. B. 840. 

5. Dawson v. Bingley Urban •District Council, (1911) 2 K.B. 149. 

6. Guilfoyle v. Port of London Authority, (1932) 1 K.B. 336. 

7. (1943) 1 K.B. 188 C.A. 

8. Secretary of State for India v. Coekeraft, (1914) I.L.R. 39 Mad. 351 ; see below, 
Chap. XVI, para. 29. 

9. Municipal Council of Vizagapatam x- Foster, (1918) I.L.R. 41 Mad. 538. 

' 10. Corporation of Calcutta v. Anderson, (1884) I.L.R. 10 Cal. 445-; Rafendralal v. 

Surat City Municipality, (1908) I.I..R. 33 Bom. 393 : 10 Bom. L.R. 493 ; Dholka Town 
Municipality v. Desaibai, (1913) I L.R. 38 Bom. 116; IS Bom. L.R. 1034; Municipal 
Council of Vizagapatam x. Foster, above. 

11. Aehratlal v. Ahmedabad Municipality, (1904) I.L.R. 28 ' Bom. 340. See also 
Dholka Municipality v. Patel Desabhai, (1913) I.L.R. 38 Bom. 116 ; Rahim Baksh x. 
Municipal Board, 1939 All. 213. 13. Subramanyam v. District Board, 1941 Mad. 733. 
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them is spoken of as a nuisance. In the medisaval common law many other 
incorporeal rights like franchises of ferry, market or Bshery, offices and 
oorrodies were protected by the action on the case of nuisance. ^ At the 
present day they fall to be considered under other divisions of law than 
that of nuisance in the law of torts. The law of easements has also grown 
into a special branch of law, and has been codified in India by the Indian 
Easements Act.^ An easement is a right of a person in possession of land 
to do something, or to prevent something being* done, on - another’s land,^ 
e.g., a right of way, right to light. It belongs to the class of rights 
known in the Roman law as jura in re aliena or servitudes. In the 
Indian Easements Act easements are described as restrictions of natural 
rights.* A right to purity of water in a natural stream is a natural right 
but the right to pollute it by discharging the refuse of a factory is an 
easement. In England the word ‘ easement ’ is used as inclusive of natural 
rights which are spoken of as ‘ natural easements.’^ Again under the Act 
an easement includes but in England* it excludes profits a prendre, e.g., 
the right to graze cattle on another’s land, to take leaves, quarry or soil 
from it. While natural rights are incident to the possession of every 
occupier of land, easements and profits a prendre have to be acquired by 
grant, prescription or custom.’’’ Under the English law and under the 
Indian Easements Act the list of natural rights and easements is well 
defined, e.g,, natural rights of support, of flow, user or purity of water in 
natural streams, easements of way, and light.* They do not recognise any 
natural or acquired right to an unobstructed view or prospect,® to the free 
passage of light or air to an open space of ground or otherwise than through 
apertures like doors or windows, to surface water not flowing in a stream 
and .not permanently collected in a pool or tank, or to underground water 
not passing in a defined channel.^® The law of England does not recognise 
a right of privacy,*^ i.e., a right of an owner of a houso to prevent his 
neighbour from building so as to overlook the rooms in his house. Under 
the Indian Easements Act*^ such a right may be acquired by local 
custom, as in those parts of the country where the custom of seclusion 
of women prevails, e.g., Gujerat in the Bombay Presidency, the United 

1. P. & M., Vol. II, p. 124 ; “ The realm of mediaeval law is rich with incorporeal 
things ’’ ; see above, p. 3. 

2. Act V of 1882. it applied only to certain provinces like Madras, Central Pro- 

vinces and Coorg, and was extended by Act VIII of 1891 to Bombay, N.W. Provinces and' 
Oudh. It does not apply to Bengal or the Punjab. 3. S. 4. 4. S. 7. 

5. Goddard, Easements, p. 3 ; Salmond, Torts, p. 252 ; Gale, Easements, p. 6. 

6. Gale, Easements, p. 1 ; Goddard, Easements, p. 3. 

7. Ss. 8 to 19. 8. Ss. 7, 16. 

9. A'urutu Kostha v. Thommai, a910) 20 M.L.J. 367: 6 I.C. 780-, Sartjini v. Krithna, 
tt922) 36 C.L.J. 406 : 1923 Cal. 256. 10. S. 17. 

11. Jonis V. Toplin, (1862) 12 C.B.K.S. 826, 842 ; the right may exist under a cove- 
nant; Lord Mannen y.Jehmm, (1876) 1 Ch. D. 673. 13. S. 18, Illustration (i). 
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Provinces, and the Punjab.^ As the law relating to natural rights and 
easements was developed thiongb the action on the case of nnisance, 
disturbances of these antithetical rights are called ‘ nuisances.’^ Pollntion 
of a stream is a nnisance, bnt if an easement to pollute it has been acquired, 
the disturbance of the easement is also technically a ' nuisance.’ But the 
modern law of nuisance is concerned with defining the measure of natural 
rights to the enjoyment of property without disturbance by others. 
Therefore it has little in common with the law of easements strictly so called, 
which relates mainly to the mode of acquiring them. The right to light 
can only be acquired as an easement bnt, as we will see later,3 a disturbance 
of it has been assimilated to the category of nnisance and its historical 
connection with the old remedy maintained by a decision of recent times.* 
We will discuss briefly the following rights : — 

(t) rights in respect of water, 

(tt) right of support, 

(in) right to light, 

{iv) right to air. 


19. Rights in respect of water. — The following cases have to be 
noticed 

(i) natural streams ; 

(ii) artificial streams ; 

(m) underground watercourses ; 

the sea, lakes and ponds ; and surface water not flowing in any 
defined course. 


20. Natural streams. — In the case of natural streams or rivers the 
owners of riparian land, i.e., land abutting the stream* have certain rights, 
known as ‘riparian rights’ to the user, flow and purity of the water. These 

1. Bombay : Manirianiar v. Trtkam, (1867) 5 Bom.H.C.R. (A.C.J.) 4 ; Mantital v. 
Mohatilal, (1919) I.L.R. 44 Bom. 496. United Provinces ; Gokal Prasad v. Radko, (1888) 
I.L.R. 10 All. 358, 387 ; Whalchand r. Bhagvian DH, 1935 All. 1002 ; Sardar ffussain v. 
Ahmad Hussain, (1928) 110 I.C. 693 (Oudh). The Punjab; NikaUkand y. Mattlu, (1903) 
F.L R. 108 ; Shah Mohammad v. Ramsan, 1921 Sind 155. But not in Madras : Sayyad 
Asiifv. Ameerubibi, (1894) I.L.R. 18 Mad. 163 ; nor in Bengal : Sarofini v. Krishna, (1922) 
36 C.L.}. 406 : 1923 Cal. 256. 

2. Gale. Easements, p. 393 ; Holdswortb, Vol. Ill, p. 156 ; Vol. VII, p. 331. 

3. Below, para. 30. 

4. Colls V. Home and Colonial Stores, (1904) A. C. 179 ; see also Higgins v. Betts, 
(1905) 2 Ch. 210, 215. 

5. Whether the contact be vertical or lateral ; Lyon v Fishmongers' Co , (1876) 1 
A. C. at 673 ; Horth Shore Co y. Pion, (1889) 11 A.C. 612; see also Attwood y. Llay Main 
Collieries, (1926) Ch. 444 : Port of London Authority v. Canvey Island Commissioners, 
a932) 1 Ch. 446. 



174 THE LAW OF TORTS. 

rights are annexed to the ownership of the liparian land ex jure naturae 
and are therefore natural rights.* They pass on transfer with the riparian 
land and cannot be detached from it.* The owner cannot nso the water for 
non-riparian land or confer on a non-riparian owner any right to the use of 
water which the latter can enforce against other owners.® The latter may, 
howeTer, enforce it against the grantor. The rights aforesaid are indepen- 
dent of the ownership of the bed or water in the stream.* Under the 
common law of England the bed of all tidal and navigable rivers vests in the 
Crown.* The bed of non-tidal rivers is presumed to belong to the owners of 
land on either aide in equal moiety, usque ad medium filum aquce.^ Under 
the common law flowing water is not the property of any person until it is 
appropriated into his possession as in his reservoir or channel. It ispublici 
juris not in the sense of bomim vacam which belongs to the first person 
who appropriates it, but in the sense that the water is the common property 
and subject to the common use of all the riparian owners or persons 
having a right of access to it.^ These rights are however subject to the 
paramount power of Government to regulate the distfibution of water in 
all natural rivers and streams.® Actions for injuries to riparian rights of 
user, flow and purity may now be considered. 

21, Injury to riparian right of user, (a) User for non-riparian 
land. — An action lies for user of water for the purpose of a noii-ripariau 
tenement without proof of damage. This was settled in two leading cases 

1. Embrty v. Owen, (1851) 6 Ez. 353 ; Secretary of State for India v. Suiiarayudu, 
(1931) I.L.R. 55 Mad. 268 (F C ) ; 59 I A. 56. 

2. Portsmouth Water Worts Co v. London, etc., Ry Co., (1909) 26 I.L.R. 175. 

3. Ormtrod v. Todmordon^ (1883) 11 Q.B.D. 155. 

4. Bmbrey v. above ; Jones v, Llanrwst^ U. C, (1911) 1 Ch. 393. 

5. Lyon V. Fishmongers' Co , (1876) 1 A C- at 682 ; Haresh Narayan ▼. Secretary 
of State for India, (1923) I.L.R. 50 Cal. 446, 4 1 (P.C.) ; 50 LA. 121 ; Dawood Hashira ▼. 
Tnek Slrun, (1931) I L. R. 9 Rang. 122. 

6. Bristow v. Cormican, (1878j L R 3 A.C. 641 ; City of London Land Tax Com- 
missioners V. Central London Ry. Co., (1913) A.C. 364 , Venkata v. Secretary of State, 
(1917) ILR 41 Mad. 840 ■ 35 M.L.J. 159. The presumptiou may be displaced, see, e.g., 
ffindson v. Ashiy, (1896) 2 CL at p. 9 , Hantnry v Jenkins, (1901) 2 Ch. 401 (bed belongs 
to owner of a several Bshery) ; Dnhe of Devonshire y. Pattmson, (1888) 20 Q. B. D. 263, 
(bed excluded from grant). 

7. Mason v. Hill, (1833) 5 B. & Ad. 19, per Lord Denman ; see also Embrey v. 
Owen, above. 

8. Indian Easements Act, s. 2. A ryotwari proprietor has only a right to his 
accustomed suppl> and cannot assert a right to user as against Government ■ 
Maduranayakam v. Secret aiy of State, I. L R. 1939 Mad 483; 1939 Mad. 386; 
Harasimha Iyengar v. Knppuswamy, 1937 M. W. N. 812. He can do so however against 
another proprietor ; Secretary of State v. Balwant, (1903) I. L. R. 28 Bom. 105 : 

5 Bom. L.R. 790. But a zemindar or inamdar has these rights even against Government ; 
Subbarayadu v Secretary oj State for India, (1927) 53 M. L. J. 868; (1931) I L. R. 55 
Mad. 268 (P.C.) ; 53 I. A. 56; Secretary of Slate v. Sri Varada Thirta Swamigal, 

I. L. R. (1942) Mad. 893 : (1942) 2 M. L. ;. 367. 
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ia England. In Swindon Water Works Go. v. Wilts Oanal Oo.,^ a 
water works company was held to have no right to take water from a river 
and store it in a reservoir for supplying the residents of an adjoining 
town and was restrained by an injunction. In McGartney v. London- 
derry Railway (7o.,® a railway company was restrained from taking 
water through pipes to non-riparian land many miles off for the 
consumption of their engines. The same rule applies in India.^ But it 
ia here subject to one important exception, vie., where the Government 
makes a diversion for non-riparian land in exercise of its powers of 
distribution, an action will lie only on proof of damage, e.g., deprivation 
of accustomed supply.* 


(b) Excessive user for riparian land.— An action lies for user for 
riparian land by way of abstraction of water for irrigation or manufacture 
on proof of material injury or damage to lower owners ; but no action will 
lie even though such damage is caused by user for domestic purposes of 
the riparian owner. In the English case-law* user for domestic purposes* 
is spoken of as ‘ordinary user,’ while user for irrigation and manufacture 
as ‘extraordinary user.’ Material injury is proved by diminution of the 
plaintiff’s due share of tlie water in a stream.^ It would be presumed 
where the defendant’s user is so excessive that damage to the plaintiff and 
other lower owners is inevitable * Whether such injury exists is a 
question of fact depending on the size of the stream, the quantity of water 
abstracted, the water available for other owners,*' etc. In the decision of 
this question different results would be reached in the different climatic 
and economic coa litions of countries like England and India. Therefore 

1. (1875) L. R. 7 H, L. 697 ; no action lies if the user is trivial ; Orr Eving v. 
Colguhoan, (1877) 2 A.C. 839; or if it would cause no damage at any time by reason 
of the water being returned into the stream unaltered in quantity ; Kmsit v. G. E. 
Ry. Co., (1884) 27 Ch. D. 122. 2. (1904) A. C. 301. 

3. Vcnkadri v. Seetharamayyu, I. L. R. 1939 Mad. 45 : 1938 Mad. 816 

4. Robert Fischer v. Secretary of State for India, above. Cf. Secretary of 
State for India v. Zemindar of Safitr, 1938 Mad. 180 : 46 L. W. 862. 

6. Miner v. Gilmotir, (1868) 12 Moo. P. .C. 131, 156, per Lord Kingsdown who 
first made this distinction. 

6. They include the watering of cattle ; ns to the phrase “domestic purpose," 
see A. G. v. G. E. Ry. Co., (1870) 23 L. T. N. S. 344 ; affirmed L. R. 6 Ch. 572. 
A municipal authority talcing water for the domestic use of the residents on the banks 
of a river is not making such use; Swindon Water Works v. Wilts Canal Co., (1875) 
L. R. 7 H, L. 697 ; Roberts v. Gwyrfai District Council, (1899) 2 Ch. 608 ; Farnham, 
Waters, Vol. I, s. 137. 

7. Sampson v. Uoddinott, (1857) 1 C. B. N. S. 590 ; Young y. Bankier, (1893) 
A. C. p. 698, per Lord Macnaghten. 

8. Attiaood V. Zlay Main Collieries, (1926) Ch. 444, 460 ; Basavana Gtmd y. 
Marayana, (1930) I. L. R. 64 Mad. 793 : 61 M. L. ]. 563. 

9. Embrey v Owen, (1851) 6 Fx. 369 ; Miner y. Gilmour, (1858) 12 Moo. P. C. at 
p. 155; Swindon Water Works Co , y. Wilts Canal Co., (1875) L. R. 7 H. L. 697 ; 
McCartney v. Londonderry Ry. Co., (1904) A. C 301. 
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the case-law of Englaad is not an absolnte guide in this country. In 
England the prime need is the even flow of water for purposes of 
power for mills and factories, and courts therefore allow diversion on 
condition that the water is substantially returned to the stream, >- a condition 
which is obviously impracticable in oases of irrigation in a hot climate. In 
India courts allow a liberal use of water for irrigation. ^ No doubt a riparian 
owner cannot dam op a stream and impound all the water and leave only 
what is left after his requirements.^ But in particular cases diversion of 
water to riparian lands or storage tanks in them by means of dams may be a 
reasonable mode of user.* 

22. Interruption of flow. — An action lies for interruption of the flow 
of water by reason of a structure on the bed of a stream, on proof of material 
alteration in quantity, direction, or force.* It is unnecessary to prove any 
actual injury or damage.* But the interruption must not be trivial, as 
where a small boat-house is built on a part of the bed of a big river.'’' 
When the structure is an encroachment on the bed belonging to another 
owner, it is not merely a nuisance but a trespass and actionable per ae. 
When an encroachment is on the bed of a navigable river belonging to the 
Crown, it is a public nuisance and a punishable offence.* The interruption 


1. Wright V. ffonoard, (1823) 1 L.J. Ch. 94 ; Norhury v. KUehtH, (1863) 3 F. & F. 
292 ; ITnttal v. Braeewell, (1866) L.R. 2 Ex. 1 ; Swindon Wattr Works Co. v. Wtlts Canal 
Co., above ; Pirit v. Earl of Kintort, (1906) A.C 478, 484. 

2. Lakshminarasu v. Secretary of State for India, (1917) 34 M.L.J. 223 ; 43 I.C. 113 ; 
see also Devi Perthad y. Joynath, (1897) I.L.R. 24 Cal. 865 P.C. : 24 LA. 60; Mshan v. 
Nilmoni, (1908) I.L.R. 35 Cal. 851 ; Srinath y. Dinaiandku, (1914) I.L.R. 42 Cal. 489 P.C.: 
41 1.A. 221 ; Harayan y. Keshav, (1898) I.L.R 23 Bom. 506 ; Dinekar v. Harayan, (1905) 
I.L.R. 29 Bom. 357 : 7 Bom. L.R. 265 ; Kuthal Bat y. Secretary of State for India, (1925) 
28 Bom.L R. 614 : 1926 Bom. 358 ; Mahant Kriahna y. Bhawani, (1917) 3 PatL.J. 51 : 
43 I.C. 235 ; Kandan y. Rama Mttdali, 1926 Mad. 1052 ; Jugal Sat tar y. Mangal Prasad, 
1926 Fat. 187 ; Pydimarri Buehi Venkata y. Suri Venkata, 1929 Mad. 25 ; Murli y. 
ffanuman, I.L.R. 58 All. 981 ; 1936 All. 520 (use for mill). 

3. Devi Pershad v. Joynath, (1897) I.L.R. 24 Cal. 865 (P.C.) : 24 1.A. 60 ; Jagannadha- 
raja y. Rajah of Vitianagaram, I.L.R. 1937 Mad. 510 : 1937 Mad. 310 F.B. 

4. Collector of Nasik y. Shamji.^SKl XX,.'?., 7 Bom. 209; Orr v. Raman, (1893) 
I. L.R. 18 Mad. 320 ; 4M.LJ. 248; Venkataratnamma v Seeretary of State for India, 
(1914) I.L.R. 37 Mad. 364, 369 to 371 : 23M.L.J. 109; Seeretary of State for India v. 
Ambalavana, (1917) 33 M.L.J. 415, 423 : 42 I.C. 697 ; Secretary of State for India y. 
Surayya, (1928) 53 M.L.J 64S, 652, per Jackson, J (irrigatio.i is ordinary use) ; Sethu- 
ramalinga y. Ananda, (1934) 67 M.L J. 373 : 1934 Mad. 583. See below, para. 85. 

5. Indian Easements Act, s. 7, Illustration (h) ; Biekett v. Morris, (1866) L.R. 1 H.L. 
Sa 47 ; English v. Metropolitan Water Board, (1907) 1 K.B. 588, 602; Provender Millers 
Lid. V. Southampton C. C,, (1939) 4 A.ER. 157 C.A. ; Jagannadkaraju v. Rajah of 
Vitianagaram, above ; Lankapura Tea Co., Ltd. y. Copalpur Tea Co. Ltd., (1936) I.L.R. 63 
Cal. 1008 : 40C.W.N. 916. 

6. Roberts Gwyrfai, D. C., (1899) 2 Ch. 608 : MeGlone y. Smith, (1888) 22 L.R. Ir. 559 ; 
Seetharamaehandra v. Sat yanarayana, 1940 Mad. 656. 

7. Orr Ewing v. Colquhoun, (1877) 2 A-C 839, 859 ; Booth y. Ratte, (1889) 16 
A.C. 188 ; see also Halt Kishen y. Jodolal, (1879) L.R. 6 I. A 190: 5 C.L.R. 97. 

8. A.G. y. Earl of Lonsdale, (1868) L.R. 7 Eq. 379. 
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of flow by user for riparian land is actionable only it the user is unreason- 
able, as the right to flow is snbiect to the correlative right of others to 
use the water. ^ In such cases the plaintiff must prove material damage, 
e.g,, flooding of adjoluing lauds ^ or excesive abstraction of water. A 
person is entitled to put up an embankment on his land to protect it from 
an unusual flood,* unless others have a prescriptive or customary right 
that he should receive the overflow.* He is also entitled to remove it and 
does not commit a breach of duty to a neighbour whose land is flooded by 
the deprivation of the protection till then afforded by the embankment or 
wall.® 

23. Pollution of water. — An action lies for pollution of water,® e.g., 
rendering the water noxious or unfit for use, making soft water hard,’’’ 
altering its temperature,® discharging substances which though harmless in 
themselves become noxious by combination with other things in the water 
or discharged into it by others.® The pollution must be material or appre- 
ciable, and not trifling.* o It is actionable without proof of actual damage, 
asitisp«?'se an injury to his right of user.** The plaintiff can recover 
compensation for any actual damage sustained** and is ordinarily entitled 
to an injunction for stopping the pollution, though it may involve great 
expense in the alteration or removal of works or factories.*® Injunctions 

1. Per Erie, C.J. in Caved v. Martya, (1865) 19 C.B.N.S. 732. 

2. Afentiet v. SreadeUbane, (1828) 4- Bligh. N.S. 414, 418 ; Venhataehalam v. Zamin- 
dar of Sivaganga, (1903) I.L.R. 27 Mad- 409: 14 M.L.J. 162; Baldeo v. Jugat, (1911) 
I.L.R. 33 All. 619 : 8 A.L.J. 640 ; Mauag Bya v. Mating Kyi, (1923) I.L.R. 3 Rang. 494 
(P.C.) ! 52 I.A. 385. 

3. meld V. L.N.W. Ry. Co., (1874) L.R. 10 Ex. 4 ; Cerrard v. Crotue, (1921) 1 A.C. 
393; Maharaja of Venkatagiri -r. Secretary of State for India, (1914) 28 M.L J. 98: 
26T.C. 800; Shidramappa y. Mahomed, (X92V) 22 Horn. L.R. 1107: 59 I.C 391; Ma HU 
V. Mokiod, (1924) I.L.R. 2 Rang. 430. ^ 

4. Venkataeiialarn y. Zemindar of Sivaganga, (1903) I.L.R 37 Ma^t -409: 14 M.L.J. 

162. 

5. Thomas S; Rvans, Lid., y. Mid-Rhondda v. Co-operative Society, (1941) 1 K.B. 
381 C.A. 

6. Magor v. Chad-viek, (1840) 11 A. & E. 571 ; Wood v. Waud, (1849) 3 Ex. 748 

As to the value of scientiiic evi'lence for proof of pollution, see Goldsmid v. Tunbridge 
Wells, (1866) L.R. 1 Cli. ^49, 353 ; Chicago Drainage ease cited in Joyce, Nuisances, 
s. 299. 7. Young v. Bankier, (1893) A C. 691. 

8. Mason v. Hill, above; Tipping v. Eekersley, (1855) 2 K. & J. 264; Ballard 
V. Tomlinson, (1885) 29 Cli. D. llS. C.A. 9. Blair v. Deakin, (1887) 57 L.T. 522. 

10. Lillyy’hite v. Trimmer, (1867) 36 L.J. Ch. 525 ; A. G. v. Gee, (1870) L.R. 10~ 
Eq. 131 ; .4. G, v. Cockermoutk, L. B., (1874) L.R. IS Eq. 172. 

11. Jones V. Llanrwsi Urban Council, (1911) 1 Ch. 393; Stollmeyer y. Petroleum 
Development Co.; (1918) A.C. 485 ; meholls v. Ely Beet Sugar Factoty, (1936) Ch. 343. 

12. UarringtOH y. Derby Corporation, (1905) 1 Ch. 205; Hobart y. Souihend-on-sea 
Corporation, (1906) 75 L.J. K.B. 305 ; Tatton y. Staffordshire Potteries Water Works Co., 
(1879) 4+ J.P. 106. 

13. Pennington y. Brinsop, (1877) 6 Ch. D. 769 ; see also A. G. v. Leeds Corporation' 
(1870) L.R. 5 Ch. 583 ; ef. A. G. y. Colney Hatch Lunatic Asylum, (1868) L.R. 4 Ch. 146, 154 

23 
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have been granted in England in nnmerons cases against owners of facto* 
ries discharging their refase,^ and against local or municipal anthorities 
discharging sewage into risers and streams.^ In the former class of cases 
it was held to be uu excuse that the stream was already polluted by others.^ 
or that the defendant carried on the manufacture properly and without 
negligence,* or that there was no other outlet, or tliat an important 
industry would be injured by the grant of an injunction.® In the latter 
class of cases, it was held to be no defence that the local authority acted not 
for profit but for the benefit of a large population, or that it had statutory 
authority to drain a city.^ An action does not lie against a local authority 
lor pollution of a stream due merely to non-performance of a statutory 
duty to provide a proper system of drainage, when the statute furnishes 
another remedy for enforcing the duty.® But an action lies' if there is a 
misfeasance by negligent performance of an authorised work.® It is 
necessary to observe that pollution of water may furnish different causes 
of action. It may be merely an injury to the riparian right of user. In 
that case the action may be brought by the person in actual possession, i-o or 

1. CrossUy V. Lightmuler, (1867) L.R. 2 Ch. 478 ; Pennmgton v. Briniop, above ; 
HuUey v. Silvtr springs tie., Co., Ltd., (1922) 2 Ch. 263. 

2. See Manehsster, Sheffield ^-e., Ry. Co. v. Workshop Board of Health, (1857) 

23 Beav. 198 ; A. G. v. Birmingham B. C, (1838) 4 K. Sk J. 528 ; Bidder v. Croydon Local 
Board, (1862) 6 L.T. 778 ; A. G. v. Metropolitan Board of Works, (1863) 1 H. it M. 298 ; 
Goldsmid v. Tunbridge Wells, (1866) i. R. 1 Ch. 349 ; A, G. v. Colney Hatch Lunatic 
Asylum, (1868) L R. 4 Ch. 146 ; A. G. v. Leeds Corporation, (1870) L.R. 5 Ch 583 ; A. G. v. 
Hackney Local Board, L.R. 20 Eq. 626 ; A. G. y. Birmingham Draimge Board, 

(1910) 1 Ch. 48 ; (1912) A.C. 783. 

3. See cases in note 2 ; but otherwise if the stream is so pollnted that an injunction 
against the defendant will not restore any beneht to the plaintiff ; Wood v. Sutcliffe, 
(1861) 21 L.J. Ch. 255. 

4. Stockport Water Works Co, v. Potter, (1864) 7 H. & N. 160 ; see cases in notes 2 

and 3. 6. See cases in note 2. 

6. Stollmeyer v. Petroleum Development Co., above- 

7. See cases in note 2 and also, Bell v. Cheshtm U.C., (1921) 3 K. B. 427 ; but if the 
statute allows a sanitary authority to pour sewage into a stream after adopting the best 
process to purify it, the statute is a good defence though the best process ad:>pted is 
imperfect; Lea Conservancy Board v. Mayor of Hertford, (1834) 48 J. P. 628; Price’s 
Patent Candle Co. v. London Cotent y Council, (1908) 2 Ch. 526, 543. 

8. Glossop V. Heston Local Board, (1876) 12 Ch. D. 103 ; see also Robinson v. 
Workington Corporation, (1897) IQ. B. 619; Craib v. Woolwich Borough Council, (1920) 
36 T.L.R. 639 ; Afij/ie/A v Birmingham Corporation, (1924) 1 K. B. 260. An injunction 
will not be issned to compel the defendants to sue others to stop a nuisance ; A G. v. 
ClerkenwiU Vestry, (1891) 3 Ch. 527 ; as to liability where the sewage system devolved 
on the defendants from a previous authority, see Jones v. Llanrwst, (1911) 1 Ch. 393 ; 
Rockford D. C. v. Port of London Authority, (1914) 2 K. B. 916 ; see below. Chap. XVII. 

9. Fosters. Warblington Urban Council, (1906) 1 K.B. 648; see also Baron v. 
Portslade Urban Council, (1900) 2 Q. B. 388 ; Boynton v. Commissioners of the Ancholme 
Drainage, (1921) 2 KB. 213 ; Syed Mataffar s. Lahore Municipality, 1941 Lah. 453 ; see 
above, para. 16. 

10, Stockport Water Works s. Potter, (1864)3 H. & C. 300; see also Whaley s. 
Laing, (1837) 2 H. & N. 476 ; 3 H. & N. 676, 901, 
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having an easement or other legal interest in the stream like a right of 
fishing. 1 It may also be brought by a reversioner if the pollution is perma- 
nent or such as would, if allowed to continue, ripen into an easement.® 
A licensee has no interest in property and cannot therefore sue for injury 
to a riparian right,® but may have some other cause of action like nnisance 
or negligence resulting in injury to person, property or comfort. Similarly 
an owner or occupier of non-riparian land or land abutting not merely 
natural streams but also artifical streams,* lakes or ponds, or having under- 
ground sources of supply • like a well, may sue for in j ury to their property, 
by pollution. There would of course be no right to complain of damage 
caused by use of the water, if the plaintiff bad no right to use it * or used 
it with knowledge of the pollution.^ If the pollution is a public nuisance 
under common law or statute,® any member of the public may be able to 
sue for special damage. The right of suit cannot be lost by long continuance 
of the nuisance.® Pollution may also amount to a trespass as where noxious 
matter is discharged into a stream and ultimately on the lands of another. 1° 

24. Easements in natural streams. — An easement or a restriction 
of one or more of the rights discussed above may be acquired, e.gr., an 
easement to divert water by means of a dam,®® to obstruct the flow and flood 
the lands of other owners,®* or to pollute water. 1® The rules relating to the 
acquisition and incidence of easements in general would apply to these 
easements also and need not be discussed here. A few points may be noticed 
in the present context in connection with acquisition by prescription, 
(a) The enjoyment must be as an easement, without interruption, and for 


1. Fit%gerald v. Firiank, (1897) 2 Ch. 96. 

2. Joi tt V Llanrwst Urban Council, (1911) 1 Ch. 393. 

3. Stoeiport Water IVorki Co. v. Potter, (1864) 3 H. & C. 300 ; see Whaley Laiug, 

(1837> 2 H. & N. 476 ; 3 H. & N. 67S, 901, which however was complicated by (juescions of 
pleading and is not a very helpful decision. As to right of a licensee, see above. 
Chap. IV, para. 32. 4. Wood v. Waud, (1849) 3 Ex. 748. 

5. Ballard v- Tomlinson, (1885) 29 Ch. D. 113. 

6. Paine ^ Co. v- St. Neats Gas Co., (1939) 3 A.E.R. 812 C.A- (the plaintiffs had only 
a license' to sink a well and use the water on another’s land without a valid lease). 

7. Ferguson v. ifalvtrn Urban Council, above ; see also Harrington v. Derby 
Corporation, (1905) 1 Ch. 205. 

8. B.g; Public Health Act, 1875, ss. 17, 68, 69, 70; P.H. Act 1890 (53 and 64 Viet, 
c. 69), s. 47 ; P.H. Act, 1936. 

9. Butterworth v. West Riding of Yorkshire Rivers *Board, (1909) A.C. 45, 63; 
George Leggt ^ Son v. Wenloek Corporation, (1938) A.C. 204. 

10. Jones V. Llanruost Urban Ciuneil, (1911) 1 Ch. 393. 

11. Yenkanna v. Swetachalapathi, (1931) l.L.R. £4 Mad. 427 (P.C.): 58 I.A. 195; A'd/» 
Kkahir -v. Jan Meah, (1901) l.L.R. 29 Cal 100; Eshan v. Nilmoni, (1908) I.L.R. 33 
Cal. 851. 

12. Subramania v. Ramaehandra, (1877) I.L.R. 1 Mad. 335 ; Venkataehalam v. Zemin' 
dor 0 / Sivagatiga, (1903) I.L.R. 27 Mad. 409, 413 : 14 M L.J. 162. 

13. Cressley v. Lightov/ler, (1867) L.K. 2 Ch. 478. 
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twenty years. ^ Therefore a diveraion of water for irrigation must have 
been snch as to canse material injury daring the whole of that period. In 
the case of an easement to pollnte water, the Easements Act provides that 
the said period of twenty years begins when the pollution first prejudices 
perceptibly the servient heritage.® This is in accordance with the decision 
in a well-known English case ® in which a local authority was held not to 
acquire a right to pollute a stream by discharging sewage which was 
originally that of a small town but later on increased in quantity owing to 
the extension and growth of the town and began to affect prejndicially the 
plaintiff’s estate. (6) The dominant owner cannot increase the burden of 
the easement on the servient tenant,* e.g., by increasing the size of a 
dam for diversion of water. The user which originated the prescriptive 
right will also be its measure,® and if it is exceeded, there is a right of 
action.® (c) A right to commit a public nuisance cannot be acquired by 
preaoripLiou.^ 

25. Artificial channels. — In artificial channels,® owners of lands 
abutting them have no natural rights to the use of water or to its flow but 
may acquire easements,'' either as against other persons owning lands 
above or below, or as against the maker or owner of the channel.® ^ In 

I. Krista Das v. J'>y Karain, (1903) 8 C.W.N. 158 j Ghasiram v Asirbad, (1910) 

15 C.W.N. 359 ! 9 I.C. 69 ; Maharajah of Vtnkatagiri v. Ardhamala, 1937 Mad. 953 ; mere 
ownership of a dam will not give a right to use up the -whole stream ; IVhite v. ff^hitt, 
(1906) A C. 73. 2. S. 15, Explanatton IV. 

3. Gaidsmid y, Tvnbridgt Wells Improvement Commissioners, (1865) L.R. 1 Eq. 161, 
per Romilly, M.R. -, L.R 1 Ch. 349, per Turner, L.J. ; see also A. G. v. Aeton Local Board, 
(1882) 22 Ch.D. 221 ; Liverpool Corporation y. Cog hill, (1918) 1 Ch. 307. 

4. Frechette v. Hyacinths, (1883) 9 A.(J. 170. 

5. Crossley y. Lightovoler, (1867) L.R. 2 Ch. 478 at 481, per Lord Chelmsford. 

6. A, G. V. Leeds Corporation, (1870) L.R. 5 Ch. 583; Baxendale y. McMnrray, (1867) 
L.R. 2 Ch. 790 ; Clarke v. Somersetshire Drainage Commissioners, (1889) 59 L.T. 670 ; 
Secretary of State for India y. Zemindar of Saptur, 1938 Mad. 180. 

7. Buttervoorth y. West Biding of Yorkshire Rivers Board, (1909) A.C 45, 53 ; 
Hnlley y. Silversprings, (1922) 2 Ch. 268 ; Kudhiram v. Surendra, (1913^ 19 C.L. J. 43 : 
21 I.C. 857 ; above, p. 179, note 9. 

8. Gaved v. Martin, (1865) 19 GB.X.S. 732, Hnltall v. Braeewell, (1866) L R. 2 Ex. 1; 
Melkar v. Poritt, (1873) L.R. 8 Ex 107 ; Roberts v. Richards, (1S82) 50 L.J. Ch. 397 ; 
44 L.T. 271; Mostyu v. Atherton, (1899) 2 Ch. 360 ; an artificial dam or culvert will not 
change a natural into an artificial stream ; White v. White, (1906) A.C. 72 ; per Sargant, 
J. in Maxvietl Wiltshire Bromley Rural Council, (1918) 87 L.J. Ch. at p 243. 

9. Rameshur y. Kootij Bekari, (1878) I.L.R. 4 Cal. 633, 641-2, 643-4 : 6 I. A. 33 ; 

Maung Bya v. Mattng Kyi, (1925) I.L.R. 3 Rang. 494 (P.C.) : 52 I.A. 385 ; Es» v. Ladti, 
(1926) I.L.R. 51 Bom. 243 : 29 Bom.L.R. 291 ; Bepin v. Ramatk, (1929) I.L.R. 56 Cal. 161 ; 
Narasimhuln v. Bha.rayya, (1932) 36 L.W. 688 : 1933 Mad. 10; Raman Hair y. 
ParamesTiiaran, 1934 Mad. 683 ; Ghuiam Mohideen v. Secretary of State, 1935 Mad. 700 ; 
Rajniti y. Tahh Harain, 1931 Pat. 232 10. Schwann y. Cotton, (1916) 2 Ch. 459, 468. 

II. V. Gef/, (1839) 5 M. & W. 203; Wood v. Wand, (1R49) 3 Ex, 748; 
Greatrex v. Hayward, (1853) 8 Ex. 291 ; Chamber CollUry Co. v. Hopviood, (1886)32 Ch. 
D. 549 ; Burrows y. Lang, (1901) 2 Ch. 502. 
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the latter case the ohanael should not be temporary or precarious but must 
be of a permanent character so that a grant of an easement by its maker to 
persons using it may bo presumod.* But an easement as between owners of 
Jand on the stream can be acquired even in the case of temporary streams. 
The owner of laud abutting an artificial streaifl has a right to com- 
plain of pollution of the stream.^ unless an easement to pollute it has been 
acquired. 

26. Underground water-courses : (a) User and flow.— An under- 
ground water-course may or may not flow in a defined and known channel.^ 
If it does, then rights to user and flow of water arise in it in the same way 
as in a surface stream.* It it does not, it was settled in England in two 
well-known cases, that these rights do not exist and cannot be acquired by 
long user or prescription. In Acton v. Blundell,^ the plaintiff had a well 
on his laud less than twenty years old and was using its water for his mill. 
He complained that the water was intercepted by the defendant digging -a 
coal pit on his own land about a mile away. It was held he cpnld not 
recover. In Ghasemoi-e v. Richards^* the plaintiff had been using for a 
long time for his ancient mill the water of a river fed by the rainfall of a 
large district which percolated through underground strata to the river bnt 
in no definite course or channel. The defendant represented the Local 
Board of Health of Croydon which for the purpose of supplying that town 
with water sunk a well in their land and pumped large quantities of water, 
wMoh would otherwise have found its way to the river. It was held that 
the plaintiff had not acquired a right to the use of underground water inter- 
cepted by the defendant. In laying down this rule, the judges relied on a 
similar rule in the Roman law^ and referred also to the practical difficulty 
of enforcing an obligation on occupiers of land who make use of it by 
digging in it to avoid interference with subterranean waters whose course 
and direction cannot be known beforehand. ^ The rule has been since 

1. Sutcliffe V. Booth, (1863) 32 L.J.Q.B. 136 ; Baily v Clark, (1902) 1 Ch. 649, 
668 C. A. ; W Htmoret, Ltd. v. . (1909) 1 Ch. 427 ; Barlett 'r- Tottenham~(,l.9Z2) 
1 Ch. 114 ; Ponnuswamy Teiuar v. Collector of Madura, (1869) 5 M. H. C. 6 ; Morgan v, 
Kirby, (1878) I. L. R. 2 Mad. 45 ; Madhub t.Jogesh Chunder, (1902) I. L R. 30 Cal. 281 : 
8 C. W. N. 158 ; Ranthirpal y. Hanuman, 1921 Pat 51. 

2. Wood V Waud, (1849) 3 Ex. 748 ; Whaley y. Laing, (1857) 2 H. & N. 476 j 
3 H. & N. 675. 

3. It is not cnoush if it is' dehned' but not 'known'; Btadjori Corporation v. 
Fen and, (1902) 2 Ch. 655 ; see also Black v. Ballymena, (1886) 17 L R.Ir. 459 ; BUaehert' 
Asm. y. Chapel-en-le-Frith, R. C, (1933) Ch. 356. 

4. Chasemore v. Richards, (1859) 7 H C. at p 374 ; Biekinson y. Grand function 
Canal Co., (1852) 7 Ex 282 ; Babaji y. Appa, (1923) 23 Bom. L.R. 789: 1924 Bom. 154. 

5. (1843) 12 M. & W. 324. 

6. (1859) 7 H. L. C. 349. 7. Dig. 39, 3, de 1, § 12 (Ulpian). 

8. Per Lord Wensleydale in Chasemore y, Richards, (1829) 7 H. L. C. at p. 387 
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followed in England^ and America,® and enacted in India^ by the Ease- 
ments Act.^ But once water has reached a well, it cannot be abstracted 
or diverted from it, nor can a surface stream be interfered with by 
underground works.® In Mayor of Bradford Corporation v. Pickles,^^ 
the House of. Lords' stretched the rule a littie further and held that 
no action lay against the defendant who intercepted underground springs 
flowing to the plaintiff’s land lower down, though he did so not for 
using the water for his own land but ‘maliciously ’ with a view to injure 
the plaintiffs and compel them to buy his land on his own terms. This is 
a departure from the Roman law'^ which permitted only reasonable user for 
improvement of one’s property® and not acta done with intent to injure the 
neighbour.® Prof. Ames has observed that a different rule from that 
applied in England prevails in many state jurisdictions in America and in 
Prance and Germany. Sir Frederick Pollock recommended the contrary 
rule for India.^i The decision is however not without analogies in the law 
of easements ; for instance no action is allowed against a person who 
maliciously obstructs the light, air or prospect to which his neighbour had 
no legal right. The question is ultimately one of legal policy and a choice 
of evils, but is not of any great practical importance as such disputes are 
rare. This case is regarded as authority for a wider proposition which is of 
a rather debatable character, vis., *• No use of property, which would be 
legal if due to a proper motive, can become illegal because it is prompted 

1. iViea; Kivir Co. v. Johnson, (1860) 2 E. & E. 435 j Ballacorkish Co. v. Hardison, 
(1873) L.R. 5 P.C. 49 ; M' Nab v. Robertson, (1897) A.C. 129 ; Bradford Corporation v. 
Perrand, (1902) 2 Ch. 655 ; English v. Metropolitan Water Board, (1907) 1 K.B. 588-; see 
also Reg. v. Metropolitan Board of Works, (1863) 3 B. & S. 710 ; Brain v. Marfell, (1379) 
41 L. T. (N.S.) 455; as to Ireland see Ewart v. Belfast Guardians, (1881) 9 L.R. It. 172. 

2. Copley, Torts, Vol. II, p. 1201 ; this principle has been applied to oil in the 
petroleom-producing districts ; Kenny, Cases on Torts, p. 173. 

3. The Mahomedan law allowed acquisition by prescription ; Hamilton, Hedaya, 
p. 136 ; Peacock, Easements, p. 40 ; Bagram V. Khettranath, (1869) 3 B. L. R. O. C.J. at 
p. 37. 

4. S. 7, Explanation to illustration (/) and s. 17, cl. (d). Sub-voil water in a river- 
bed is like the stream itself and rights can be acquired in it; Basavana Goiod v.Narapana, 
(1930) I.L.R 54 Mad. 793 : 1931 Mad. 284. 

5. Grand Junctioti Canal Co. y. Skugar, (1871) L.R. 6 Ch. 483 ; English v. Metro' 
politan Water Board, (1907) 1 K. B 588. 

6. (1895) A.C. 587 ; (1895) 1 Ch. 145 C.A. ; (1894) 3 Ch. 53. 

7. Above, p. 181, note 7. 8. “ Agrum meliorem faeiendi." 

9. “ Mon anivto vieino noeendi." 

10. Selected Essays on Torts, p. 153; Cooley, Torts, Vol. II, p. 1201; H.C. Gutlerldge, 
Abuse of Rights, 5 Cam. L.J. 22, describes the rule in the above case as the consecration 
of the spirit of unrestricted egoism ”. 11. Torts, (13th ed.) p. 638. 

12. The erection of ‘ spite fences ’ to obstruct light is a tort in France and Germany 
and made a tort by statute in at least six American States ; Ames, Selected Essays on 
Torts, p. 164. 
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by a motive which is improper or even maliciouj.”! The proposition was 
not apparently iutemled as a general rale and is in any case too broad to be 
accepted as snch. It is properly applicable to cases like the interception of 
underground water, obstruction of light, air or prospect. In these cases, the 
right of the occupier to use his property is absolute and not conditional on 
his motive. But there may be cases where his motive may be material in 
deciding whether his user amounts to a nuisance. If he causes noise in his 
premises, e.g., by having music lessons or by executing repairs, he may not 
be liable for the discomfort or annoyance thereby caused to his neighbour. 
Bat if he causes noise on purpose to annoy or injure his neighbour, his user 
of property is an actionable nuisance.^ In Keeble y. Hickeringill,^ the 
defendant hred guns on his own land with a view to scare away wild fowls 
which the plaintiff captured in a decoy for the purpose of selling them. In 
holding the defendant liable for the damage thereby cansed to the plaintiff. 
Holt, C.J., observed that if the defendant had shot on his own land because 
he had occasion to shoot, it would have been another matter. In HoUg~ 
wood Silver Fox Farm v. Emmett,'^ the plaintiffs were breeders of silver 
foxes and the defendant, their neighbour, on account of some difference 
with them threatened to fire cartridges on his own land and scare the foxes. 
He did so with the result, as plaintiffs alleged, that one of the vixen refused 
to mate and another ate her cubs. The plaintiffs were awarded damages 
and injunction. In these cases the legal right of the occupier is that his 
comfort is not disturbed by his neighbours otherwise than by the reasohable 
and therefore non^malicious enjoyment of their property. 

(b) Purity. — An occupier of laud has a right to purity of underground 
water and can complain of its pollution as a nuisance.^ 

27. Other cases of waters.— (a) The sea.— There are two public 
rights in the sea, viz., navigation and fishing, and as accessory thereto, the 

1. (1895) A.C. at p. 598, Lord Watson, who recognised exceptions like burning 
limestone near the boundary to annoy a neighbour ; see also pp. 594, 601, Lords Halsbury 
and Macuaghten. For the extension of this rule to wrongs generally, see Mien v. Flood, 
(1898) A.C. 1 ; below. Chap. XI, paras. 15, 24 and 35, and XIII, para . 9. 

2. Chrisiie-v. Davey, (1893) 1 Ch. 3J6 ; as to burning limestone, see (1895) A.C. at 
p. 598 ; Bam/ord v. Turnley, (1863) 3 B. & S at p. 83. 

3. (1705) 11 Mod. 75 ; Ibbotson v. Peat, (1865) 3 H & C. 644 (scaring away the plain- 
tiff’s game by fireworks). 

4. (1936) 2 X.B. 166. It is submitted, with respect, that there is no conflict between 
this decision and the Bradford Corporation case as explained above ; Sir William Holds- 
worth thought there was, but the learned editor of the L.Q.R. differed ; see 52 L.Q.R. 460 ; 
53 L.Q.R. 1, 3. 

5. Ballard v. Tomlinson, (1885) 29 Ch. D. 115 ; see also Hodgkinson v. Ennor^ (1863) 
4 B. & S. 229; Womersley v. Church, (1867) 17 L, T, 190; Indian Easements Act, s. 7, 
lUusttation (/). 
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right of passage over the shore. ^ Any invasion of these rights is a public 
nuisance and actionable on proof of special damage.® The ownership of 
the shore lying below highwater mark of ordinary tides vests in the 
Crown.* A person may acquire, subject to the public rights aforesaid, a 
right of property or other rights * over the shore by a grant from the 
Crown or by prescription.* He can then sue for disturbance of those 
rights. For instance a person recovered damages for injury done to his 
oyster-beds by the defendants, a local authority, discharging sewage into 
the sea.* An owner of land near the sea can sue for obstruction of his 
private right of access to the sea for navigation or fishing.’’ He has also 
the right to put up an embankment to ward off the inroads of the sea.* 
The above principles apply to creeks, or other arms of the sea. 

(b) Lakes and ponds. — In inland lakes and ponds, owners of 
lands abutting them have rights of user as in the case of natural 
streams,® and may acquire easements in derogation of such rights.*® 

(c) Surface water not flowing in a defined course.— In surface 
water not flowing in a defined course, there are no rights to user and flow as 
in natural streams ; nor can such rights be acquired by prescription.** An 
owner of upper land has a right that such water shall be allowed by the 

1. Coulson & Forbes, Law of Waters, pp. 1-5, 23. There is no public right of 
bathing in the 'ea and for that purpose to use the foreshore; Brinckman v. Afa/ley," 
(1904) 2 Ch. 313, C. A. ; Bamtgate CerfoTiition v. Deilirtg, (1906) 22 T. L. R. 369 ; 
WUliame Ellis y. Cobb, (1935) 1 K. B. 310 ; nor to hold public meetings on the 
foreshore, Llandudno Utban District Council v. Woods, (1899) 2 Cb. 705; Brighton 
Corporation v, Packkam, (1908) 72 J. P. 318. 

2. Rose V. Miles, (1815) 4 M. & S. IGl ; Smith v. Stair, (Bari of), t(1849) 2 
H. L. C. 807. 

3. Gann v. Free Fishers of Whitestable, (1864) 11 H. L. C. 192; Mayor of 
Penryn v. Holme, (1877) 2 Ex. D. 328. As to the bed of the sea in territorial 
waters, see A^ G. for British Columbia v. A. G. for Canada, (1914) A.C. 153. 

4. E. g; to erect ports and levy tolls; Coulson & Forbes, p. 62; as to the 

right to take wreck, ibid, p. S3 ; and Merchant Shipping Act, 1894, s. 523. 

5. Calmady v. Ko-oe, (1848 ) 6 C. B. 861 ; A. G. v. Jones, (1862) 33 L. J. 
Ex. 249. 

6. Foster v. WarUington Urban Council, (1906) 1 K. B. 648. 

7. Lyon V. Fishmongers' Co., (1376) 1 A. C. 662; Horth Shore Co., v. Pion, 

(1889) 14 A. C. 612 ; Marshall v. Ulleswater Co., (1871) L. R. 7 Q. B. 166. 

8. K. V. Commissioners of Sewers of Pagham, (1838) 8 B. & C. 355. 

9. Indian Easements Act, s. 7, Illustrations (A) and (/). As to right of fishing, see 
Johnston V. O'Neil, (1911) A.C 552. 

10. Jibananda v. Halidas, (1914) I.L.R. 42 Cal. 164 ; 18 C.W.N. 1296 ; as to easement 
to take water from Wells, see Ramehander v. SherAli, (1929) 27 A.L.J. 1120 : 1939 All. 779. 

11. I.E. Act, s. 17 (c); Adinaraytma y. Ramudu, (1912) I.L.R. 37 Mad. 304: 24 M.L.J. 17. 
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owner of lower land to rnn naturally to it.’ A person may also acquire an 
easement to collect and discharge water in his land on another’s land by 
means of drains, eaves, etc.^ But the owner of lower land would not 
thereby acquire a right to the continued flow of surface water from upper 
land.3 Unless he has acquired an easement, a person - cannot discharge 
water artificially. brought to his land on his neighbour’s,* 

28. Natural right of support. — Under the English “ and the Indian 
law, every owner of land has a natural right to the undisturbed support 
from subjacent or adjacent soil belonging to another. The correlative duty 
is on the part of every owner of land not to cause a subsidence of the land 
above or adjacent to his hy any act done on his own land. Subject to this 
condition, he can do what he likes on bis own land, dig trenches or mines, 
cut and carry away earth or minerals from it. If he does such acts on 
another’s land and cause its subsidence, the wrong is not a nuisance but a 
trespass. The cause of action in trespass is the entry or excavation; in the 
case of nuisance it is not the excavation itself but the damage by subsi- 
dence.‘>' Therefore an action for nuisance may be brought within six years 
after each subsidence though more than six years after the excavation.® An 
action for damages will not lie before damage occurs though an injunction, 

1. I.E. Act, s. 7 (/) } Subramania v. Ramaehandra, (1877) I.L R. 1 Mad. ZS5 ; Imam AH 
V. Pareth, (1882) I.L.R. 8 Cal. 468 ; Kamadhin v. Jadnnandan, (1914) 19 C.W.N. 54 : 
27 I.C. 268; Jihagirathi v Surajmal, (1914) 12 A.L.J. 685: 24 I.C. 91; Sheik ffussain v. 
Pichipulnstt, (1925) I.L.R. 49 Mad. 441: 50 M.L.J. 377 ; Kasia v. Subramania, (1928) I.L.R. 
52 Mad. 426 : 56 M.L.J. 311 ; Natahar Sasmnl v. Krishnachandra, 1942 Cal. 261 (but not 
if there is a water-course between the two) ; ShtogiUam Shigh v. Rambahadur, 1938 Pat. 
'IZ', Jagannath Angad, 1938 All. 363. But not by an artificial ilisdiarge ; Venkataraya 
Aiyar v. Sankaran, 1938 Mad. 649. Below, Chap.XVIll, para. 23. 

2. Munshi V. Bhimraj, (1913) I.L.R. 40 Cal. 458 : 17 C.W.N. 306. 

3. Mason v. Shrc-jisbury Ry. Co., (1871) L.R. 6 Q.B. 578 ; Chamber v. Hop-mood, 
(1886) 32 Ch. n. 558 per Bowen, L J. ; " It would be difiieult to make out that because for 
twenty years my pump has dripped on to a neighbour’s ground, therefore he has a right 
at the end of twenty years to say that my pump must go on leaking see also Aftab v. 
Asokhadeen, (1913) 19 C.L.J. 131 : 20 I.C. 315 ; Bimola7iand v. Chandra Kant, (1913) 19 
C.L J. 45 : 22 I.C. 514 ; Ballave v. Bepin Bekari, (1918) 46 I.C. 24 (Cal.) ; Basmappa v. 
Bhimappa, (1921) I.L.R. 46 Bom. 115: 23 Bom. L.R. 1004 ; Sarban v. Phudo Sahu, 1923 
Pat. 65 ; Abdul v. Sheo Prokash, 1938 Pat. 279. 

4. Ramakrishna v. V'enkatai'{\9Z1) 39 M.L.T. 373,: 1928 Mad. 52 ; see also Venkata- 
rnya Ayyar v. Sankaran, 1938 M.W.N. 414 : 47 L.W. 564. 

5. Wyatt V. Harrison, (1833) 3 B. & Aid. 871 ; Humphries v. Brogden, (1848) 12 Q.B, 
739; Howley Path S; Co. v. /. K. W. Ry. Co., (1913) A.C. 11 at pp. 25, 27. 

6. Indian Basements Act, s. 7, Illustration (e). 

7. Backhouse v. Bonomi, (1861) 9 H.L.C. 512. It is unnecessary to show any pecu- 
niary loss ; A. C. Conduit Colliery Co., (1895) 1 Q.B. 301. 

8. Darley Mam Colliery CO.J.-V. Mitchell, (\SSt) Vl K.C. 137; Crumbie v. Wjllsend' 
Local Board, (1891) 1 Q.B. 503. In India the period of limitation would appear to be the 
same under the Limitation Act, art. 120. 

34 
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may be obtained, and in assessing damages, prospective damages for future 
and anticipated sifbsidences cannot be included.® The action will lie only 
against the person who brought about the subsidence and not against the 
person who is the owner at the time of the subsidence.^ Again a person is 
not liable if the subsidence is due not to removal of subjacent or adjacent 
soil but to draining off underground water in his own land. * He is, 
however, liable if the thing drained was not water but wet sand® or pitch.® 
An action lies on proof that the disturbance or subsidence was the result of 
the defendant’s act. It is unnecessary to prove the defendant’s negligence,'' 
nor is absence of negligence any defence.® The defendant cannot plead 
that the damage was due to the act of an independent contractor.® But it 
is a good defence that the damage was the result not of his act but of an act 
of God or of a third party.^® It is also open to the defendant to show that 
he had acquired a right to let down the plaintiff’s land by prescription, ' i 
grant or statute. The general rule is that there must be clear words in the 
grant or statute expressly or by necessary implication taking away the 
common law right of support.^® The absence of any provision for com- 
pensation is usually an indication that the right subsists, i® It has, however, 
been held that in a case of grant of the right to take coal, subsidence is 
inevitable no matter how the coal is worked and therefore should be deemed 
to have been authorised by the grant though there was no coDcipensation 
clause.i* The right as well as the duty relates to the support of land in its 
natural condition, unexcavated or unweighted with buildings on it. In 
regard to a building there is no natural right of support but an easement of 

1. Ramakrishnaw. Sitarama, (19t2il.L.R. 37 Mad. 527; Tamluk Trading Rc. Co.Ltd. 
V. Nabadwipchandra Nandi, (1931) I.L.R. 59 Cal. 363 ; Minns y. Davey, (1932) I. L. R. 11 
Rang. 47. 2. IVest Leigh Colliery Co., Ltd. v. Tunnicliffe, (1908) A.C. 27. 

3. Greensaell v. The Lav Beeehburn Coal Co., Z Q.B. Hall v. Duke of 
Norfolk, (1900) 2 Ch. 493 

4. Popplewell v. Hodkinson, (1868) L. R. 4 Ex. 248 ; English v. Metropolitan fVater 
Board, (1907) 1 K.B. SS8. 

5. Jordeson Stttfon Co., 2 Ch. Fletcher y. Birkenhead Corporation, 
(1907) 1 K.B. 205. 

6. 54 & 55 Viet. c. 40; Trinidad Asphalt Co. y. Ambard, (1899) A. C. 594; Salt Union 
y. Brunner, (1906i 1 K.B. 822. 

7. Hainos y. Roberts, (1857) 7 E. & B. 625. • 

8. Per Martin, B., in Brovn v. Robins, (1859) 4 H. 4 N. 186 at p. 193. 

9. Bower v. Peate, (1876) 1 Q.iCd. 321 ; Hughes y, Perceval, (1883) 8 A.a 443. 

10. Corporation of Birmingham v. Allen, (1877) 6 Cti. D. 284. 

11. Rowbotham v . iPilson, (1860) 8 H.L.C. 348. A custom to let down surface without 
paying compensation is however void for unreasonableness ; see Hilton v. Granville 
(1845) 6 Q.B. 7016 ; Wolstanton Ltd. v. Newcastle- under-Lyne Corporation (1940) A.C. 860. 

12. Butterknowle Co. y. Bishop Auckland Co., (1906) A.C. 313 ; Howley Park ^-c, 
Co. y. L. ^ N. IV. Ry. Co., (1913) A.C. 11 23 ; iVarwiekshire Coal Co. v. Coventry Corpo- 
ration, (1934) 1 Ch. 488 ; (Vath-upon-Dearne U.D C. v. Brqwn Sr Co., (1936) 1 Ch. 172. 

13. See cases in note 12, aboye. 

14. Welldon r. Butterley Co., (1920) 1 Ch. 130,i 140. 
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support by other land or building may be acquired.^ The natural right of 
support of land, however, continues though there are buildings on it. When 
by reaso?i of a neighbour’s act a building and irs foundation have collapsed, 
it is open to its owner to show that the foundation would have sunk even in 
the absence of superincumbent weight.^ In such a case, in addition to 
damages for injury to the land he may also claim compensation for the 
injury to the building on it as an item of consequential damage due to a 
wrongful act.3 He cannot, however, do so if it conld be proved that the 
fall of the building was due only to its inherent defect or its own weight.^ 

29. Easement of support. — An easement of support of a building by 
another’s laud'’ or building^ may be acquired by grant or prescription. On 
the latter mode of acquisition the leading authority is Dalton v. Angus.’’ 
The plaintiffs’ house was nearly a hundred years old but twenty-seven years 
before, it had been altered into a coach factory, in a manner which increased 
the weight on the wall near the defendants’ premises and the lateral 
pressure on the defendants’ soil. The defendants whose house was con- 
tiguous to the plaintiffs’ pulled it down for building a new one and dug 
foundations which were deeper than those of the plaintiffs’, with che result 
that the soil near the plaintiffs’ foundations was exposed to air and gave way 
bringing down a considerable portion of the factory. The Honse of Lords 
held that the plaintiffs were entitled to damages for the loss as they had 
acquired a right to support by open and peaceable enjoyment for twenty 
years. An action for disturbance of the easement of support of a house 
like that for disturbance of the natural right of support of land does not 
depend on proof of negligence^ ; nor is absence of negligence or the fault of 
a contractor any excuse,* nor the fact that a person was required by a local 
authority to demolish his premises which supported his neighbour’s. 
The defendant is however not liable if he had no notice of his duty ; as 
when by pulling down his wall, he injured a hidden vault of his neighbour 
which required support, but of which he had no means of ’xnowledge.n If 

1. Bengal Provincial Ry. Co. v. Raj aneekanta, (1936) I.L.R. 63 Cal 441 : 1936 Cal. 
S64 j Fidalle v. AkbaraW, I.L.R. 1939 Bom. 375; 1939 Bom. 210. 

2. Brown v. Robins (1859) 4 H. & N. 186 ; Siddens y. Short, (1377) 2 C.P.C. 572. 

3. Stroyan y. Knowles, (1861) 6 H. & N. 454; ef. Smith y. Thackerah, (1866) L.R. 1 
C.P. 564, as to which see A. G. y. Conduit Colliery Co., (1895) 1 Q.B. at p. 313 ; Ambalal v. 
Bihar Hosiery Mills, Ltd., (1937) I.L.R. 16 Pat. 545. 

4. Street, Vol. I, p. 197. 5. Dalton y. Angus, (1881) 6 A.C. 740. 

6. - Lemaitre v. Davis, (1881) 19 Ch. D. 281 ; Selby y. Whitbread, (1917) 1 K.B. 736; 
Gotdhan Dalpatram y. Chotalal, (1888) I.L.R. 13 Bom. 79. 

7. (1831) 6 A.C. 740. Cf. Indian Easements Act, s. 15. 

8. Bonomi y. Backhouse, (18o9) E. B. & E. 632; 9 H.L.C. 503. 

9. Dalton v. Angus, (1881) 6 A.C. at p. 829 ; Hughes y. Pereival, (1883) 8 A.C. 443. 

10. Bond y. Horman, (1939) 1 Ch. 847 ; see also (1940) 1 Ch. 429 C.A. 

11. Chadwick v. Trower, (1839) 6 Bing. N.C. 1 ; see also Ilford O. C. y. Beal, (1925; 

1 K.B. 671. 
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an easement has not teen acquired, a house has no right to the support of 
an adjacent land or building. In the case of such a house usually called a 
‘ modern house,’ the owner has no right to complain if at any time within 
twenty years of its building the owner of'adjacent land digs away the soil 
and allows ihe house to tumble down.i He has, however, a right of action 
against a person who is not the owner of adjacent soil but a wrongdoer or a 
trespasser who causes damage.® Even the owner of adjacent soil is under 
a duty to avoid needless injury to a neighbour’s new house by operations on 
his own land.® He is not of course bound to take active steps for its 
support, e g., by shoring it up.* But there may be in the circumstances a 
duty to avoid injury by giving notice of the works to the owner of the 
house.® 

30. Right to light.— Every owner of land or building has a natural 
right to the tight vertically coming to his property." But he has no natural 
right to the light coming laterally to him as it would involve a serious 
restriction of the natural right of the owner of adjacent land to build on it as 
he pleases.^ He cannot complau) even if his neighbour builds maliciously 
with a view to obstruct light.® Indeed that would be the only method 
open to the latter to prevent the acquisition of an easement. " He can 
acquire a right to lateral light, (a) by grant, which in substance would 
amount to a restrictive covenant by the' grantor not to build and shut off his 
light, {V) by prescription. He can by prescription acquire a right to light 
only for a building and passing through particular apertures like windows 
or skylightsio ; when the right is acquired the apertures are usually called 

1. Dalton y. Angus, (1831) 6 A.C. at p. 304, per Lord Penaancc. See also /» re At hi 
Iyer, 1921 Mad. 323; Abdal Rahman v. Mnlehand, 1928 Nag. 91; Bhagwan Das v 
Mussammat Bibi, 1929 All. 885 ; cf. Street, Vol. 1. p. 196, foot-note 6. 

2. Jeffries v. Williams, (1850) 5 Ex. 792 ; Bibby v. Carter, (1859) 4 H. & N. 153 ; 
Richards v. Jenkins, (1868) 18 L.T. 437. 

3. See Sonthviark etc,. Water Co. v. Wandsworth Board of Works, (1898) 2 Ch. at 
p. 612, per Collins, L.J. ; see also IValters v. Pfeil, (1829) 1 M & M. 362 ; Dodd v. Holme, 
(1834) 1 A. & E. p. 503. The decision in Moholal v. Bai Jivkore, (1904) l.L.R. 28 
Bom. 472 : 6 Bom. L.R. 529, appears to oftend against this principle. It was dissented 
from in Mahadeo v. Sarju, (1933) 30 A. L.J. 758 : 1932 All. 573 ; below, para. 38, note 5. 

4. (1898) 3 Ch. at p. 613. 

,o. Brovjit V. Windsor, (1830) 1 Cr. & J 20; Chadwick v. TVosysr, (1839) 6 Bing. 
N.C. 1 ; as t!) degree of care of persons who had given notice, see Massey v. Goydtr, (1829) 
4 C. & P. 161 ;. .13 to the duty of highway ox sewer authorities to give notice of works 
involving danger to adjacent property, ree Jones v. Bird, (1822) 5 B. & Aid. 837 ; ef. 
Grocer’s Co. v. Donne, (1836) 3 Bing. N. C. 34 ; Fairbrother v. Bury Rural Sanitary 
Authority, (1889) 37 W.R. 544. 6. Indian Easements Act, s. 7, Illustration (t^). 

7. See Bramwell, L.J. in Bryant v- Lejever, (1879) 4 C.P.D. 172, 175. 

8. The rule is different in some American States under statute and in France, above, 

p. 182, note 10. 9. Sarojini v. Krishna, (1922) 36 CL.J. 405, 408, 409. 

10. But not doors ; Level v. Gaslight and Coke Co., (1919) 1 Ch. 24; see, 
however, Ratanji Bottlewala v. Edalji, (1871) 8 Bom. H.C. (O.C.J.) at p. Wi \ Framii 
y, Pramji, (1905) 7 Bom. L.R. 352, 370._ 
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ancient, lights. He cannot a-'iqnire a right to light passing to an 
open land or not passing through definite apertures.* While in the 
case of a grant * its terms will determine the extent of the right, 
the measure of the right acquired by proscription was the subject of 
controversy in England during the last century and was settled only in 
1904. There were two rival views. One was that a person acquired only 
the right to such light as was necessary for a comfortable or 
beneficial use of his premises, or a right to be protected from a 
nuisance.* The other view was that under the Prescription Act, 1832, 
a person got after twenty years’ user a right to all the light which used 
to pass through his windows and could complain of any diminution of 
it.® . This conflict was settled in the case of Colls v. Home & Colonial 
Stores, LtdJ There the House of Lords rejected the latter theory on 
the ground that the Act of 1832 did not introduce any new right but only 
fixed the period of long user at twenty years and that whether by proof 
of immemorial enjoyment, lost grant or twenty years’ user under the 
Act, the right acquired was only to be protected from a nuisance 
arising by deprivation of liglit. The decision was in effect a compromise 
between two conflicting policies vis., the protection of the amenities of 
town-dwellers on the one hand, and on, the other, the desire to avoid 
hampering the growth of towns or injuring the value of urban property.'^ 
But the decision was rested on the historical circumstance that an action 
on the case of nuisance was originally the remedy for the disturbance of 
the easement of light as of other easements.® 

31. Cause of action for obstruction of light.— In an action for 
obstruction of light, the plaintiff must .prove not a mere obstruction or 
diminution of it, but a nuisance to comfortable or beneficial occupation 

1. As to the effect of alteration of such windows, see National Provincial Plate 
Glass Insurance Co. v. Prudential Insurance Co,, (1877) 6 Ch. D. 757 ; as to opening new 
windows, see Tabling -o. Jones, (1865) 11 H.L.C. 290; Andrevis v. VPaite, (1907) 2 Ch. SOI. 

3. 'Griffith v. Clay, (1912) 1 Ch. 291; Indian Easements Act, s. 17 (5). 

3. As to implied grant, see Hers v. Union Bank, (1861) 2 Gift'. 686; Whtcldon v. 
Burrows, (1879) 12 Ch. D. 31; Broomfield v. Williams, (1897) 1 Ch. 603; Pollard v. Gare, 
(1901) 1 Ch. 83+; Frederick Betts v. Pickfords, (1906) 2 Ch 87; Browne 'o. - Flower, 
(1911) 1 Ch. 219 at 235; for a case of the right being taken away by grant, see 
Foster v. Lyons, (1927) 1 Ch. 219. 

4. Back V. Stacey, (1826) 2 C. & P. 465 ; Nelk v. Pearson, (1871) L.R. 6 Ch. 809, fier 
James, L.J. ; City of London Co. v. Tennant, (1873) L.K. 9 Ch. 213, Lord Selborne. 

5. Calcraft v. Thompson, (1867) 15 W.R. 387 ; Scott v. Pape, (1886) 31 Ch. D. 554 ; 
Warren v. Brown, (1903) 1 K.B. 15. 

6. (1904) A.C. 179, reversing (1902) 1 Ch. 303 (C.A.). 

7. Per Lord Lindley in (1904) A. C. 179 at p. 209. 

5 . Holdsworth, Vol. VII, p. 339, 
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of his premises.^ If the plaintiff has still enough light from other 
sources, he cannot succeed® ; but light from sources which are precarious 
and in respect of which he has no right cannot be taken into account.® 
Where the other source was sky-light which could not have been obstructed 
except by the dominant owner himself, it will not be disregarded.^ As 
actual user does not increase the right, a person cannot acquire a right to a 
special quantity of light by user for twenty years to the knowledge of the 
servient owner.® As actual user does not diminish the right, a person 
who has often kept his windows closed or used blinds or plate-glass does 
not lose his right to insist on sufficient light after an obstruction.® Whether 
the obstruction of light is a nuisance would depend, as in other oases of 
nuisance, on the locality and other circumstances of the case. Though the 
standard of a well-lighted room in a crowded city is different from one in 
the country,’ the minimum requirement for ordinary purposes like reading 
or writing or sewing with ease is fairly absolute.® When that is diminished, 
a person can complain though he lives in a manufacturing loc ility where 
“ a well-lighted room on the ground floor is a rare find.”® It was observed 
in a recent English case that the occupant of a ground floor room in a 
crowded part of the west end of London like Mayfair could not be 
compelled to give up his ancient lights and use electric light for having his 
lunch.®® 

1. Per Lord Lindley, in (1904) A C. 179 at p. 308 ; Semen v. Bradfatd, (1933) 
2 Ch. 737. Light required for itlaminating stained glass -windows and mural 
decorations in a church is within the rule; A. G. v. Queen Anne Gardens Ifansions, 
Ltd , (1888) S T. L. R. 430. A person cannot complain of glare or reflected light from 
the obstructing wall : Lanfraneki v. MacKensie, (1867) L. R. 4 Eq. 431 ; Rahid 
Allidina v. Jiuiandas Khemji, I. L. R. (1942) 1 Cal 488 i 1943 Cal 35. 

2. Heggins v. Betts, (1905) 2 Ch. 210; per Lord Lindley, in (1904) A.C. at 
pp. 210, 211. As to the limit of building on either side of a room with windows on 
opposite sides, see Sheffield Masonic Hall Co. v. Sheffield Corporation, (1932) 2 Ch. 15. 

3. Per Lord Lindley, in (1904) AC. at p. 211, ee also Hine v. Jolly, (1907) 
A. C. at p. 7 ; ef. Jadooie v. Kishen, (1927) 105 1. C. 39 (Pat ). 

4. Smith V. Evangelisation Society, (1933) 1 Ch. 515. 

5. Ambler >. Gordon, (1905) 1 K. B 417. He may, however, get it under grant, 
express or implied , Browne v. Flower, (1911) 1 Ch. 219. He may get compensation 
for loss of it due to an independent wrong, eg, a public nuisance ; Campbell y. 
Paddington B. C., (1911) 1 K. B. 869, 879. 

6. Turner v. Spooner, (1861) 1 Dr &; “^m. 467 ; Price v. Hilditek, (1930) 1 Ch. 500. 
The dominant owner cannot, hoirevcr, increase the burden on the servient tenement ; 
Ankerson v. Connelly, (1907) 1 Ch. 678 ; Hews of the World v. Allen Pair head ^ Sons, 
Ltd., (1931) 2 Ch. 402. 

7. Hine S. Jolly, (1907) A.C. at p. 3: (1905) 1 Ch. at 497, C/a/Ac v. C/arA. (1865) 
L.R. 1 Ch. 16 ; see, however, Page Wood. V. C. in Dent v. Auction Mart Co., (1866) 2 Eq. 
236 at 248. 

8) Horton's Estate Ltd. v. James Beattie, Ltd , (1927) 1 Ch. 75. 

9. Per Russel, J. in Horton's Estate v Beattie, (1937) I Ch. at p. 78. 

10. Ptshenden v. Higgs and Hill Ltd , (1935) 153 L.T. 128, 140, per Romer, L.J, 
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32. Right to light in India. — In India the Easements Act substanti- 
ally adopts the doctrine in force in England.^ It enacts that an occupier 
can sue for disturbance of the easement of light only when the disturbance 
interferes materially with his physical comfort ® or prevents him from 
carrying on his accustomed business as beneficially as he had done before. 
An owner can sue if the obstruction causes damage by way of affecting the 
evidence of the easement or materially diminishing the value of the 
dominant heritage. ^ In provinces where the Act is not in force the courts 
have adopted the decision in Galls' case,* as the governing authority.® 

. 33. Right to air. — In respect of air, there are two rights to be 
considered, (a) right to ventilation, or free passage of air, (6) right to purity 
of air. 

34. Right to free passage of air. — Every person has a natural right 
to the air vertically coming to his property.® He has no natural right to 
the air coming from adjacent property, for the same reason that he has no 
such right to light.'' But he can acquire an easement * by grant or 
prescription. He cannot, however, acquire by prescription a right to air 
passing over his open space or to his premises otherwise than through 
apertures.* Thus claims to the free passage of air for awindmill,io a 
chimney, a structure for storing timber,^* or to the south breeze i3 have 
been disallowed. Obstruction of air flowing at large is not a cause of action 

1. Ss. 15, 28, 33. 

2. S. 33, Explanation 2; see Eta Aiiat Sait v. Jacob, (1909) I.L.R. 33 Mad. 327 : 
20 M.L.J. 291 ; Sofia Bibi v. Vatudeva, (1940) 2 M.L.J. 381; Dwga Prasad v. Lachmi 
JVarain, (1924) 22 A.L.J. 314 : 1924 All. 394 ; Sura/ Narain v. Kalyan Das, 1929 All. 430 ; 
Panna v. Ram Saran, (1933) I.L.R. 55 All. 711 : 1933 A.L.J. 1006 ; Jadooit v. Kishm, 1928 
Pat. 106 ; Framji v. Pramfi, (1905) 7 Bom. L.K. 352 ; Bhimafi Jeshvant, (1929) 31 Bom 
L.R. 771: 1929 Bom. 388 ; Mahomed Zaman v. Malik Umar, I.L.R. 17 Lah. 599: 1936 Lab. 
792; Hukomal v. Tarachand, 1938 Sind 37; Abdulla ffaroon v. Karachi Municipality, 
I.L.R. 1942 Kar. 225. 

3. S. 33, Explanation 1. 4. (1904) A.C. 179. 

5. Anatk v. Calstaun, (1908) I.L.R. 35 Cal. 661 : 12 C.W.N. 519 ; Paul v. Robson, 
(1914) I.L.R. 42 Cal. 46 (P.C.) : 41 I. A. ISO; Banomali v. Mokundalal, (1914) 23 I.C. 959 
(Cal.); Debendra v. Surendra, (1927) 45 C.L.J. 474: 1927 Cal. 345 ; Dwarka v. Dewa Singh, 
1928 Lah. 735 ; Sohan v. Jagat, 1928 Lah. 980 ; Balthazar v. Patail, (1917) 49 I.C. 458 
(Bvr.) ; Hakim v. Earle, 1931 Lah. 443. 

6. Indian Easements' Act, s. 7, Illustration (d). 

7. Bryant v. Le/ever, (1879) 4 C.P.D, 172, CA. ; see above, para. 30. 

8. Hall V. Lichfield Brewery, (1880) 49 L.J. Ch. 655 (implied grant). 

9. Roberts v. Macord, (1832) 1 M. & R. 230 ; Potts v. Smith, (1868) L.R. 6 Eq. 311 ; 
Harris v. De Pinna, (1886) 33 Ch. D. 238. See Bass v. Gregory, (1890) 25 Q.B.D. 481 (air 
through a shaft communicating with a disused well). 

10. Webb V. Bird, (1861) 10 C.B.N.S. 268 ; (1863) 13 C.B.N.S. 841 

11. Bryant y. Lefever, (1879) 4 C.P.D. 172. . 

12. Harris v. -De Pinna, (1886) 33 Ch.D. 238. 

13. Barroitt y. Archer, (1863) 2 Hyde 125 ; Bagram v Khettranath, (1869) 3 B.L.Ri 
O.C J. at p. 46 ; Delhi ^ London Bank v. Hem LaJ Dull, (1887) I.L.R. 14 Cal. 8^9. 
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thongh it has resulted in damage, e.g., depreciation of the plaintiff’s pro- 
perty, nuisance by reason of smells or exhalations in the plaintiff’s premises 
not being carried off by flowing air.i The reason of this rule as of that 
denying a right to an unobstructed prospect or view is that such rights if 
allowed would impose a burden on large and indefinite areas of property 
and could be acquired without the servient owners being able to resist 
or interrupt the user.* Such rights may, however, arise under contract 
express or implied.® In England the easement to the flow of air* differs 
from that to light, because an action for obstruction of air is allowed only 
on proof of danger to health or something very nearly approaching it.® In 
India ventilation of houses is of much greater importance than in England. 
Accordingly the Easements Act departs from the English law by placing 
the easements to light and air on the same footing and by allowing an 
action for the disturbance of the latter when it interferes materially with 
the physic.il comfort of the plaintiff, though it is not injurious to his 
health.® 

35. Right to purity of air. — Every person has a natural right that 
the air passing to his land shall not be unreasonably polluted by other 
persons.’ The right is not to absolute purity but is, like the right to purity 
of water, subject to user by others of their property. The rules regarding 
the degree of pollution that will make it an actionable nuisance will be 
discussed in connection with the second category of nuisance, viz., injury to 
the person, property or comfort of the occupier. An easement to pollute 
air may be acquired by grant® or prescription, subject to two important 
conditions : (a) that a prescriptive right to pollute can be acquired only if 
the pollution continued during all the twenty years as .a nuisance to the 
person or persons affected® ; (b) that the pollution is not a public nuisance 
under common law or statute. 

1. Chasiey v. Aekland, (lS?o) 2 Ch 3S0. 

2 Dll ton V Angus (188H 6 -A C. af ii ' 24- 

3 Campbtll v Paddtngion /> C , (1911) 1 K. B. 869 

4- On the question wlii-thcr it i' acquired under the coiiiiiion I.iw oi urif'er the 
Prescription Act, 'ee v. /Sr^rf, ahove , £7A<»r/«;' v. (1895) 2 Ch. at p 402: 

Cf. Simpson V. Godm mchester, (18Q7) .A C. at 709, DjUoh v Angus, (ISSl) 6 A.C. at 798 

5 City of London Bresitery Co v. Ttnnint, (1.893) L.R 9 Ch. App. at p. 221, per Lord 
Selborne, L. C.; see- a'so Gale v Ahbot, (1862) 8 Jur. N. S. 987 ; Dent v Auction Co., (1866) 
L.R. 3 Eq. 238 : Hall y. Lteh field Bt e~jery Co., (1880) 49 L J. Ch. 65S. Therefore the 
practice of combining ‘ light and air’ in pleadings and evidence has been condemned, 
City of London Brevier y Co. s Tennant, above, Brymt v Lefevcr, above, Baxter v. 
i>’aai</',(1875) 44L J i.h 625. 

6. Ss IS, 28 33 ; Framji v. Frampi, (1905) 7 Bom. L. R, 352, 381j ef. Modhoo,eiodhun 
Dey V. Bissonauth Dey, (1875) 15 B.L.K. 361, 367. 

7. Indian Easements Act, s 7, Ulu'tration {b). 

8. See P ollbaeh Colliery Go v IPoad man, (1915) K.0 634. 

9. Bliss V. Hall, (1838) 4 Bing. N. C 183 ; Fhgkt v. Thomas, (1839) 10 A. & E 590 , 
StHrges V. Bridgman, (1879) 11 Ch. D. 8S2. 
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36. Injury to person, property or comfort of the occupier.— 
now pass on from distnrbanoea of incorporeal rights in immovablo property 
to the second category of nuisance, above stated. The different injuries 
may be considered separately. 

37. Injury to person. — The liability for nuisance reanlting in injury 
to the person is clear. It is only a particular form of the wrong of causing 
bodily harm, because such harm may be caused in other niodes than a 
nuisance and is actionable at the instance of other persons than occupiers of 
property. 


38. Injury to property. — Here again the liability for nuisance is 
only a species of a larger %vrong. Injury to property may arise also in other 
modes, e.g,, trespass, waste. A nuisance resulting in such injury may arise 
by the disturbance of an incorporeal right or easement, e.g., subsidence of 
land or house by withdrawal of support. It may also arise by improper 
user of property not amounting to disturbance of such rights and is 
actionable if the damage thereby caused is substantial and not merely 
trivial. The leading instance is St. Helen's Smelting Go. v. Tipping'^ where 
damages and injunction were granted against the owner of a copper 
smelting factory from which noxious fumes escaped and caused trees and 
shrubs in the plaintiff’s property to wither. It was held that it was 
no excuse that the place was convenient or suitable for the factory, 
or that other factories in the locality emitted equally noxious fumes, 
or that the factory was already there and the plaintiff came to the nmsance.® 
The case of Eylands v. Fletcher'^ is .an instance of injury to property 
due to a nuisance, vie., flooding of mines by the escape of water from 
a reservoir. Other instances of such injurj’ arc where it is caused by 
the escape of fire, explosives, animals,* water® or sewage® from the 
defendant’s promises, use of machinery cau^ting structural damage by 

1. (1865) 11 H L.C. 642 ; 4 B. &S. O. 6; L. K. 1 Ch 66 ; see also Salvin v. N^orth 
Sraneepeth Coal Co., (1874) L.R. 9 Ch. 705, 709, 710; for other cases of injury V.y fumes, 
see UvifrevilU s. Johnson, (1855) L. R. 10 Ch. 530 (cement works) ; Imperial Gas Co. v. 
Broadbent, (1856) 7 De SI. & G. 436 (pes company) ; Saville v. Kilner, (1872) 26 L. T. 277 
(glass works) ; Brooke v. Wig, (1878) 8 Ch. D 510 ; Bigsby v. Dickinson, (1875) 4 Ch. D. 
24 ; Shoiis Iron Co. v. Inglis, (1883) 7 A.C. 518 (calcining operations) ; West v. Bristol 
Tramieays Co , (1908) 3 K.B. 14 (injury by creosote fnmes) ; Manchester Corporation v. 
Farnno'th, (1930) A.C. I7l (sulphur fumes from electric generating station). 

2 L.R. 1 Ch. 55 ; see also Bliss v. ffall, (1838) 4 Bing N C. 183, whf re that was the 
only plea on demuirer and rejected; see B. w. Cross, (1826) 2 C. & P. 483 ; Slurges v. 
Bridgman, (1879) 11 Cb.D. 852. 3. (186S) L.R. 1 Ex. 280. 4. Below para. 65, 

5 Reynolds v. Clrrke, (1725) 2 L.I. Rnym. 1399 ; Fay v. Prentice, a845) 1 C.B 828 ; ' 
Hardman v. H. li. Ry. C> , (1878) L R. 3 CP.P. 168. Cf. Bartlett v. Tottenham, (1932) 

1 Ch. 114 ; see Mahadeo v. Satju, (1932) 30 A.L.J. 758: 1932 All. 573; Manumal v. 
SAam (far, 1935 Sind. 46. 

6. Tennant v. Grldiain, (1703' 2 T d. K.*)ir 1192; Heatey. Dickinson, (17Cr) 2Ld. 
Raym. 1568 ; Snoic v. Whitthiad, (1884) 27 C h. 1'. 568 ; Alston v. Grant, (18f 4) 3 E. & E. 
128; Bredtr v. Saillard, (1676) L R. 2 Ch P 692; Sari roves v. Hartepp, (1905) 1 K.B. 472. 
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vibrations to adjoining pi’operty,* overloading the upper floor and causing 
it to fall down on goods in the lower floor,^ allowing a building to be in a 
dilapidated condition and fall on adjacent property,* allowing a tree to 
overhang adjoining land and hamper the growth of plants therein,* or spread 
its roots cnnsing subsidence of adjoining premises.* 

39. Injury to comfort. — While liability for injury to person or 
property may arise in other modes than a nuisance, disturbance of comfort 
is actionable only as a nuisance. In other words the law protects the right 
to comfort only as incident to the possession of property. Disturbance of 
comfort has been recognised as actionable since ididred’-s case,® where an 
action was allowed for offensive smells from a hoghouse. But it was 
formerly more often the subject of a criminal indictment on the ground of 
its having assumed the proportions of a public nnisance than a civil cause of 
action. It was since the middle of the last centnry and after the rise of a 
large urban population in England that actions for discomfort became 
common and the rales relating to them were developed in a series of 
decisions. In an action for a nnisance of this type, the plaintiff must prove 
substantial discomfort. It is unnecessary to prove any injury to health.’^ 
An action will not lie merely ou the ground of depreciation of the selling or 
letting value of the plaintiff’s property, e.g., where a boys’ school located 
near residential premises caused their depreciation in value.® But deprecia- 
tion may, however, be evidence of substantial discomfort.® The bulk of 
the case-law on this subject relates to disturbance by smell and noise. The 
obstruction of the easement of light is also regarded as a nuisance of this 
type and governed by similar principles.^® Other instances are escape of 
heat,ii water, dirt,’ ® dust.i* insects.^* These are not exhaustive and other 

1. Hoare v. MacAlpine, (1923) 1 Cb. 167 ; Meux’s Dretatry v. City of London 
EUctrie Light Co,, (189S) 1 Ch. 287 ; Skott’s Iron Co. v. fnglis, (1882) 7 A.C. S18. 

2. Edwards v. Halinder, (1593) Poph. 46. 

3. ra V. (1845) 7 Q.B. 634 ; TVyor v. (1860) 9 C.B.N.S 374. 

4. Eat I ofLondsdale v. Nelson, (1823)2 B. & C. 302, 3ll; Smith v. Giddy, (VXSi) 2 K.B. 

448. 5. Butler Standard Telephones, (VIVS) 6. (1610) 9 Co R. 57(4). 

7. Malton Board of Health v. ATalton Manure Co., (1879) 4 Er. D. 302 ; Bishop 
Auckland Local Board v. Bishop Auckland Iron £>., (1882) 10 Q.B.D. 138, 141. 

8. Harrison v. Good, (1871) L.R. 11 Eq. 338. 

9. Tinkler w. Aylesbury Dairy Co, (1888) 5 T.L.R. 52 ; see also v. DeHeld, 

(1851) 2 Sim. NF. S. 133, 158, 159. 10. Above, para. 30. 

11. Reinhardt v. Mentasti, (1889) 42 Ch. 682 ; Sanders-Clerk V. Grosvenor Mansions, 
(1900) 2 Cb. 373 ; Vanderpant v. Mayfair Hotel Co., (1930) 1 Ch. 138 ; as to injury to 
property by heat, see Robinson v. Kilvers, (1889) 41 Ch. D. 88. 

12. Broder's. Saillard, (1876) 2 Ch. D. 692 ; Hutdman v. N. E. Ry. Co., (1878) 3 C.P.D. 
168 -, Snow V. Whitehead, (1884) 27 Ch. D. 588. 

13. Pwllbach Colliery Co. v. Woodman, (1916) A.C. 634. 

14. Bland v. Yates, (1914) 58 Sol. J. 613 (rats and flies) ; O' Gorman v. O'Gorman 
(1903) 3 Ir. 573 (bees). For cases of nuisance due to bugs, cockroaches etc,, see (1937) 
83 L. J. 359, 
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kinds of nuisance may arise, e.g,, picketing during a strike by watching and 
besetting a honse.i allowing gypsies to occupy property so as to interfere 
with the health of the neighbourhood,^ allowing persons to occupy and 
bring caravans on property and commit nuisance and trespass on adjoining 
property.® carrying on the business of an undertaker in a residential 
locality.* 

40. Instances of discomfort by smell and noise. — The following are 
some instances of actions allowed for discomfort due to smell and noise : — 


Smell, e-g; from a lime kiln,* swine yard,* chandler’s works^, soap boiling*, brick* 
burning,* smelting ore,^* manure works,** burning mineral refuse,*® a shed for cleaning 
railway engines,** a hotel,** fat melting,** fried-fish shop,** -manure heap,*’ sewage 
farm,** manufacture of fish guano and fish oil,*® storing night soil refuse,®* urinsl,®* 
latrine," slaughter house,®* stable yard,®* hackney stand,** oil mill,** discharge of 
offensive liquid into a municipal drain." 

1. Lyant v. Wilkins, (1899) 1 Ch. 2SS. 2. A. G. v. Stnu, (1895) 12 T L.R. 76. 

3. A. G. V. CoTke, (1933) 1 Ch. 89. 

♦. Joyce, Nuisances, p. 174 ; Ruling Case-law, Vol XX, p. 455 ; Densmore v . 
Evergreen Camp, (1910) 112 Pac. 255 ; 31 L. R. A. (N.5.) 608. 

5. Aldred's ease, (1610) 9 Co. Rep. 57 (fi). 

6. Aldred's ease, above ; Banbury Sanitary Authority v. Page, (1881) 8 Q B.D 97. 

7. Bliss V. Hall, (1838) 4 Bing. N.C. 183. 8. R. v. Pitres, (1683) 2 Show. 327. 

9. Walter v. Selfe, (1851) 4 De G. & S. 315 ; Bamford v. Turnley, (1862) 3 B. & 

S. 62; Beardmore v. Trtdvsell, (1862) 3 Giff. 683; Cavey v. Ledbitter, (1863) 13 C.B.N.S. 470. 

10. Crump V. Lambert, (1867) L.R. 3 Eq. 409. 

11. Knight V. Gardner, (1869) 19 L.T. 673 Borough of Slalton v. Ualton Manure Co., 

(1879) 4 Ex. D. 302. 12. Fleming v. Hislop, (1886) 11 A.C. 886, 891. 

13. Smith V. Midland Ry. Co., (1877) 37 L.T. 224. 

14. Dors V. Pecorini, (1887) 31 Sol. J. 726; Sanders-Clerk v. Grosvenor Mansions Co., 

(1900) 2 Ch. 373 (smell from a stove). 15. A. G. v. Cole, (1901) 1 Ch. 205. 

16. Adams v- Vrsell, (1913) 1 Ch. 269 ; Pulleyne v. France, (1913) 57 Sol. J. 173 ; Bed- 
ford V. Leeds Corporation, (1913) 77 J.P. 430. 

17. Bland v. Yates, (1914) 58 Sol. J. 612 ; Sseaine v. G. N. Ry. Co., (1864) 4 De. G. J. 

fit Sm. 211: 18. Bainbridge v. Chettsey Urban Council, (1915) 84 L.J. Ch. 626. 

19. A. G. V. Plymouth Fish Guano Co., (1912) 76 J.P. 19. 

. 20. Great Central Ry. Co. v. Dontaster Rural Dt. Council, (1917) 118 L.T. 19 ; Basil 
V. Calcutta Corporation, I.L.R. (1942) 2 Cal. 131: 1941 Cal. 207. 

21. Vernon v. Vestry of St. James , (1860) 16 Ch. D. 449 ; when erected under statutory 
authority, see Biddulph v. Vestry of St. George, Hanover Square, (1863) 33 L. J. Ch. 411 ; 
Mogg V. Boeken, (1888) 5 T.L.R. 22; Mudge v. Penge, U.D C., (1916) 80 J. P. 441; Selhrs v. 
Matlock Bath Local Board, (1885) 14 Q.B.D. 928 ; Dattatrya v. Gopisa, 1927 Nag. 236 ; 
Jugal Kishore v. Ram Saran, 1943 Lah. 306. 

22. Krishna Chandra v. Gopal Chandra, 1938 Lah 94 

23. Municipal Commissioners of Calcutta v. Mahomed, (1871) 7 B.L.R. 499, 508. 

24. Rapier v. London Tramways Co., (1893) 2 Ch. 588; BJtai Bhicaiji v. Peroj show, 
(1915) I.L.R. 40 Bom. 401: 17 Bom. L.R. 1040; AH Mahomed v. Municipal Commissioner, 
Bon^ay, (1925) 27 Bom, L.R. 581: 1925 Bom. 458. 

25. Hirmal Chandra v. Patna Municipality, I L.R. (1937) 1 Cab 407: 1936 Cal. 707. 

26. Sadasiva v. Rangappa, (1918) M.W.N. 293: 45 I C. 428 

27. Calstaun v. Doonia Lai, (1905) I.L.R. 32 Cal. 697: 9 C.W.N. 612, 
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Noise and vibration caused by machinery, i.g., iron foandry,'- pounding of a 
mortar and pestle in a confectioner’s bnsiness,* electric power station,^ aeroplane engine, 
printing press,” cotton spinning and weaving mill”, flour mil],^ demolition with the help of 
pneumatic hammers, and riveting steel frames for building construction,” 

' Noise from other sources, e.g., peal of bells in a Roman Catholic church,” music 
lesions in a private house,”” music hall using a powerful band within 100 yards of the 
plaintiff’s house during fetes held twice a week,”” singing and dancing after midnight in a 
hotel””, circus or theatre near residential premises,”” alteration of part of residential 
premises into business premises noisy by use of a lift and continual banging of doors,”” 
cheering of crowds gathering to see horseraces”” or regattas”” or a boxing match in a 
club,”^ rifle practice,”* animals in a stable,”* cockerels in a poultry farm,*® tin cans in a 
dairy,*” performance of ceremonies with loud music and drums at night in a residential 
, area.*” 

1. Crump V. Lambert, (1867) L. R. 3 Eq. 409; Ebrahim Pir Md. v. Gangaram, 1930 
Sind 310. 2. Sturges v. Bridgman, (1879) 11 Ch. D. 852. 

3. Shelftr v. City oj London Rhetrie Lighting Co., (1895) 1 Ch. 287; Colwell v. St. 
Pancrat Borough Council, CLOQi-) tCti-'lCG-, Xhight v. Itlt of IPight Electric Co., (1903) 
73 L.J. Ch. 299. 4. Bosworth- Smith v. Gwynnts, (1920) 89 L.J. Ch. 368. 

5. Rushmer v. Poltue, (1907) A.C. 121; (1906) 1 Ch. 234. 

6. Land Mortgage Bank v. Ahmtdbhoy, (1883) I.L.R. 8 Bom. 35, (nuisance by noise 
besides the fluff and smoke issuing out of the mill-during the monsoon). 

7. Ebrahim Pir Md. v. Gangaram, 1930 Sind 310; Thakurdas v. Bhawanji, 1937 
Sind 8; ef, Behari Lal't. jamet McLean, (1924) I.L.R. 46 All. 297.> 

8. Andrae v Stl fridge Co., (1936) 2 A.E.R. 1413 : (1937) 3 A.E.R. 255 \ (1938) 
1 Ch. 1 ; Malania v. Motional Provincial Bank, (1936) 2 A.E.R. 633; Peters v. Wilment, 
(1936) 82 L J. 378. 

9. Soltau V. Deffeld, (1851) 2 Sim. N. S. 133; Hardman v, Holberton, (1866) 
W. N. 379. 

10. Christie v. Davey, (1893) 1 Ch. 316; Motion v. Mills, (1897) 13 T.L.R. 427. 

11. Walker v. Brewster, (1876) L.R. 5 Eq. 25. 

12. Hew Imperial and Windsor Hotel Co. v. Johnson, (1912) 1 Ir. 327; see also 
Sprtizen v- Dosscit, (1896) 12 T.L.R. 246; Vandarpant s. Mayfair Hotel Co., 

1 Ch. 138. 

13. htehb.xld v. Robinson, (1S69) L.R. 4Ch. 388; Winter v. Baker, (1886) 3 T.L.R. 569 ; 
Barber v. Penlty, (1893) 2 Ch. 447; Lyons v, Gulliver, (1914) 1 Ch. 631. 

14. Newman v. Real Estate Debenture Corporation, (1940) 1 A.E.R. 131. 

15. Dewar v. City an I Suburban Race Course Co., (1899) 1 Ir. R. 345; Torry v. 
Chandler, (1934) 79 Sol. Jo- 11 (grey-hound racing loudspeaker). 

16. Bostock X. N. Staffordshire Ry. Co,, (1867) 5 De G. & S. 684. 

17. Bellamy v. Wells, (1590) 60 L.J. Ch. 156. 

18. Hawley v. Steele, (1877) 6 Ch, D. 521, where it was authorised by statute. 

19. Ball v. Ray, (1873) L.R. 8 Ch. 467; Broder v. Saillard, (1876) 2 Ch. D. 692 ; 
cases in p. 195, note 24. 

20. Leeman v. Mostiague, (1936) 2 A.E.R. 1677. In this case the noise was nought to 
be reproduced in court by gramophone records but their admissibility was not decided. 

21. Tinkler v Aylesbury Dairy Co., (1888) 5 T.L.R. 52; cf. Panskaw v. London Ijy 
Provincial Dairy, (1887) 4 T.L.R. 694 (where the noise was held not excessive). 

22. Shaikh Ismail v. Hirchinda Venkatanarasimhulu, I.L.R. (1937) Mad. 51: 
7iM.L.J.4.0. 
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41. Test of substantial discomfort. — Tbe woU-known • is 
that propounded by Knight-Bruce, Y.C. iu Waller v, Selfe,^ which was 
a case of pollution of air by brick-burning, and practically the starting 
'point of the law of actionable discomfort : 


" Ouglit this inceiivcnieace to be consMcred in fact as more than fanciful, more than 
one of mere delicacy or fastidiousness, as an inconvenience materially interfering with 
the ordinary comfort physically of human existence, not merely according to elegant 
or dainty modes and habits of living, but according to plain and sober and simple 
notions among the English people } " 

In other words the discomfort should be such as an ordinary or 
average person in the locality and enviroumeut would not put up with 
or tolerate.® 

42. MateriSil factors in the gitiestion of substantial discomfort. — 

The following factors are material in deciding whether discomfort is 
substantial, (a) its degree or iiiteusity, (Z)) its duration, (c) its locality, 
(d) the mode of user of the property. 

e 

43. Degree or intensity of the discomfort.— It most be such 
as to inconvenience an ordinary or average person, not a fastidious, 
weak, nervous or sick person.® If this test is satisfied, the damage 
suffered by a nervona or a sick person, may be taken into account in 
estimating the damages. If not, there is no nuisance in law though 
annoyance or discomfort may snbjectively exist. A person may for 
instance feel a real dislike and annoyance at the proximity of an 
unsightly building or a shop or a school near him ; a sick person 
may be upset by the noise of children in tbe neighbour’s house. But 
these persons can have no relief in a court of law. In Christie v. 
Davey^ noise due to the inmates of a house singing music lessons for 
■two to three hours a day was not considered to be excessive ; but it 
would have been otherwise if the hours were longer or a residential house 
was converted into a music school for strangers.* The degree of 
inconvenience is a question of fact depending on standards of comfort 
varying with times and places. In modern times there has been a consi- 
derable exteiisiitu of the right to comfortable occupation in quiet residential 

1. (1851) 4 De G. & S. 315, 322. 

2. As to the phrase substantial injury to property, see St. Helen s Smelting Co. v. 
Tippings (1865) 11 H L.C at p, 650, per Lord Westbury ; Gaunt v. Fynneyt (1872) L.R. 8 
Ch. 8, 13,_p'.r Lord Selborne, L.C. 

3. Lex non favet deUeatorum votir, Aldred's ease, (1510) 9 Rep. 57(5); Cavsaethah y. 
Prafulla, 1941 Nag. 364 

4. (1893) 1 Ch. 316 ; for other instances'of noise held not substantial, see Gaunt v. 
Pynney, (1872) L. R. 8 Ch. 8 (noise of machinery in a silk mill) ; Heath v. Mayor of 
Brighton, (L908) 98 L. T. 718 (noise from an electric generating station not shown to 

disturb the services in a church). 3. Motion t. Mills, (1896) 13 I'.L.R, 427. 
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surroundings. In some American cases the business of an undertaker in a 
residential locality has been treated as a nuisance on account of its 
depressing effects on the minds of the neighbours.^ 

* 

4A. Duration of the nuisance. — A casual or temporary inconvenience 
is not a nuisance,* e.g., smell due to clearing cesspools or burning weeds,® 
noise due to repairing or building a house.* “ It takes more than one puff 
of smoke to create a nuisance by noxious vapour, and more than one bang 
of a big drum to create a nuisance by noise,”^ But even a temporary 
inconvenience may be so excessive as to be a nuisance. Actions have 
been allowed for pollution of air by burning bricks on land, for building a 
house on it,® for noise caused by sinking a well or piles underground.'' 
A circus performance for eight weeks was restrained as the noise 
and shouting was heard all over the plaintiff’s house about a hundred 
yards off.* 

4S. Locality of the nuisance. — A person living in a city or an 
industrial area has to pot up with discomfort by way of noises and smells 
from which a rural or residential area is usually free.® In Sturgea v. 
Bridgman where the pounding of a big mortar and pestle in a coufec* 
tioner's premises was held to be a nuisance, Thesiger, li.J., made the well- 
known observation, " what would be a nuisance in Belgrave Square would 
not be so in Bermondsey.” The disturbance of residential localities by noise 

1. Above, p. 195, note 4. 

2. Harrison v. Southraark and Vauxhall IVater Co-, (1891) 2 Ch. 409 i see also 
A. G. v. ShoJFiild Gas Consumers' Co., (1853) 3 De G. M. & G. 304. C/. Harper v. 
Haden ^ Sons, (1933) Ch. 298. 

3. Bamford v. Turnley, (1860) 3 B. & S. 62 at p. 83, /er Bramwell, L.J. 

4. Gosnell v. Aerated Bread Sy Co., (1894) 10 T. L, R. 661 ; Chastey v. London 

County Council, (1898) 62 J. P. 184 ; Clark v. Lloyds Bank, (1910) 103 L. T. 211 j 
Phelps V. City of London Corporation, (1916) 2 Ch. 255 j ef. Lingke v. Christ 

Church Corporation, (1912) 3 K. B. 595. 

5. Per Lord Parker, in Hammerton v. Dysart, (1916) 1 A. C. 57 at p. 86. 

6. Walter v. Sel/e (1851) 4 De G. & S. 3lS ; Bamford v. Turnley, above. 

7. Colvoell V. St. Pancras Borough Council, (1904) 1 Ch. 707 ; see also Horaland 
V. Dover Harbour Board, (1898) 14 T. L. R. 355 ; De JCeyser's Royal Hotel v. Spieer, 
a914) 30 T. L. R. 257. 

8. /uchbald v. Robinson, (1869) L. R. 4 Ch. 388 ; Germaine v. London 
MxMbitions Ltd., (1896) 75 L. T. 101 (disturbance by reason of an exhibition with band 
and of a cab-stand for visitors). 

9. Bosworth-Smith v. Gwynnei, (1920) 89 L. J. Ch. 368 ; Colwell v. St. Pancras 
Borough Council, (1904) 1 Ch. 707 ; for noise from a flour mill in a town, see Behari 
Lai -v. James McLean, (1924) I. L. R. 46 All. 297. It has been held that a resident in a 
crowded Indian town cannot complain of the proximity of his neighbour’s latrine ; 
Municipal Committee of Sangor v. Nilkanth, (19l£) 31 I. C. 62 (Nag.) ; Copal v. 
Krishnarao, (1925) 92 I. C. 678 (Nag.) ; Valan v. Kadirvel, a926) 98 1. C. 633 (Mad.). 

10. (1879) U Ch. D. 852. 
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especially at night- time has often been restrained ^ and is viewed with 
increasing disfavour. In Andreas v. Selfridge & Go.,^ where the plaintifif, 
the owner of a hotel, was awarded damages for loss of her business due to 
her customers leaving the hotel on account of noisy building operations 
carried on even after night-time, Greene, L.J. in the Court of Appeal 
expressed himself as follows : “ I certainly protest against the idea that, if 
persons for their own profit and convenience, chose to destroy evenf one 
night’s rest of their neighbours, they are doing some thing which is excus- 
able. To say that the loss of one or two nights’ rest is one of those trivial 
matters in respect of which the law will take no notice appears to me to be 
quite a misconception, and if it be a misconception existing in the minds of 
those who conduct these operations, the sooner it is removed the better.” 
Even in noisy and industrial areas a person is entitled to complain 
of any new or snl»tantial addition to the usual discomfort of the locality. 
In Eushmet' v. Polsue and Alfieri, Ltd.,^ the court found that in an 
area occupied by the printing trade, the introduction of certain printing 
machinery by the defendants caused, when worked at night, such a serious 
disturbance as the plaintiff had not experienced before in his house. ” It is 
no answer to say that the neighbourhood is noisy, and that the defendants’ 
machinery is of first-class character.”* But if the noise was only the result 
of carrying on the trade in the locality devoted to that trade according to 
the particular and established manner, a person living in that place has no 
right to expect a better standard of comfort.* The Madras High Court held 
that the plaintiff who was living in a remote and desolate spot in the 
precincts of the city and near a sewage farm and a tannery could not 
complain of the location by the municipal authority of a cremation and 
burial ground for the use of the residents of that part of the city." 

46. Mode of user of the property. — Discomfort caused by a person 
in the ordinary course of enjoying a house or agricultural land, would not 

1. E.g., New Imperial ^ Windtor Hotel Co. v. Johnson, (1912) 1 Ir. R. 327 (dancing 
and singing in a tea room and hotel) for cases of circus, theatres, etc-, see above, 
para. 40. 

2. (1937) 3 A. E. R. 255, at p. 261 : (1938) 1 Ch. 1. See also Shaik Ismail Sahib 
V. Venkatanarasimhttlu, I. L. R. 1937 Mad. 51 : 1936 Mad. 905. 

3. (1906) 1 Ch. 234 ; Hulas Rai v. Sohan Lai, 1923 All. 443 (noise from beating of 
hammers restrained). 

4. (1906) 1 Ch. 234 at p. 250, per Cozens-Hardy, L.J. ; see also per Lord Loreburn in 
Pwllbaeh Colliery Co. v. ifToodman, (1915) A.C. 634, 633. 

5. Per Vanghan-Williams, L.J., in (1906) 1 CU. 234 at p. 247 ; see also per Lord 
Selborne, L.C., in Gaunt v. Fynney, (1872) L.R. 8 Ch. 8 at p. 12. 

6. Muhammad Mohidin Sait v. Madras Corporation, (1901) I.L.R. 25 Mad. 118 J 
cf. Rangoon Municipal Committee v. Burma Railways Co., (1920) 59I.C. .823; Suratee 
Bara Bator Co. v. Corporation of Rangoon, (1927) I.L.R. 5 Rang. 722. Mnch less can he 
complain if in such a place the sewage farm or other nuisance existed before be look up 
residence ; see per Abbot, C.J., in R. v. Cross, (1826) 2 C, & p, 43^ 
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usually be so great as to be au actionable nuisance, e.ff., burning weeds, 
clearing cesspools, repairing or pulling down buildings, noise of children or 
of a piano in a residential house. These disturbances aro usually tolerated 
on the principle of ‘give and take, live and let live.”^ But if they are 
caused negligently or maliciously they may be a nuisance. In Moy y. Stoops 
the court held that the crying of children in a nursery was only occasional 
and could not be complained <iC by a neighbour, and also observed that if it 
was not occasional and was due to the negligence of the nurees, the result 
would have been ditferent. In Ohri&tie v. Diivey^ the defendant was 
restrained from making noises on the furniture and crockery in his house, 
with a view to annoy the plaintiffs as a measure of retaliation for not 
stopping their music which he said was a source of discomfort to him. 
Pormei’Iy the view was held that the fact that a place was suitable or 
convenient for a certain trade or mode of nser was decisive oii the question 
of reasonableness ; and it was held accordingly in Hole v. Barlow * that to 
burn bricks on land for building a house on it was not actionable. In 
Bamford y.Turnley,’^ a similar case, this view was overruled, and it wag 
held that the convenience or fitness of the locality was not a conclusive test. 
Though not conclusive it may be a material element in the decision of the 
question.* The phrases ‘ ordinary ’ and ‘ natural user,’ and their antitheses 
are often used in this context, but are vague and cannot be regarded as 
reliable guides. To have a stable is not an extraordinary mode of user of 
properly and cannot usually be complained of by a neighbour,’' but when 
the ground floor of residential premises was converted into a stable an action 
was allowed.* A hotel newly started in a residential locality was held a 
nuisance by reason of the noise of servants in the kitchen or the heat 
generated by a large cooking range.^® To bring or use manure ou a 
farm is a natural nser of laud but was held au actionable nuisance as 
the manure was stored in such large quantities as to breed flies. Building 
or demolishing operations are ordinary user of land and continue to be so 
though modern methods and machinery are adopted for the purpose, e.g.,' 

1. Bam/otd v. Turnley, (1862) 3 B. & S. 62 at p. H,per Bramwell, L.J. 

2. (1909) 25 T.L.R. 262. 

3. (1893) 1 Ch. 316; cf. Jaiaand Singh v. Muhammad, (1919) IL.R. 1 Lab. HO 
(Hindus disturbing Muhammadan prayers by-blowing of conches). See also above, para. 26. 

4. (1858) 4 C.B.N.S. 334. 6. (1860) 3 B. & S. 62. 

6. See per Lord Parker in Hammertcn v. Dysart, (1916) I A.C. 57 at p. 86. 

7. Brodtr v. Saillard, (1876) 2 Cb. D 692, 701. 

8. Ball V. Kay, (1873) L.R. 8 Ch. *67. 

9. Vanderpant v. Mayfair, (1930) 1 Cb. 138. 

ID. Reinhardt v. A/en(iir/s, (1889) 42Cb. D. 685 ; Sanderi-Clerk -v. Groevenor Man- 
(1900) 2 Ch. 373. 

11. Bland v. Yatee, (1914) 68 Sol. J. 612 ; cf. Steam v. Prentice, (1919) 1 K. B. 394 
(rats bred hy bote manure used by the defendant; not an actionable nnisanee as the bones 
were not used in excessive quantities), 
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excavation of foandations to great depths, erecting steel framework and 
rivetting the frames, using pneumatic hammers for demolition.^ '* The 
rule as to ordinary user does not mean that the methods of using land and 
building on it are in some way to be stabilised for ever. As time goes on, 
inventions and new methods enable land to be more profitably used, either 
■by digging down into the earth or. by mounting up into the skies.”* These 
operations would, however, require special care to avoid disturbance and 
discomfort to others. An occupier may be liable for a private or a public 
nuisance even by mere inaction, e.g., by allowing a natural pond to stagnate 
or stink. An occupier of land may not be bound to remove thistles on his 
land periodically so as to prevent their being carried by the wind to adjoin- 
ing land and seeding there.® But a harbour authority was required to abate 
a nuisance arising from seaweed brought in by the tide.* Therefore whether 
a nuisance arises from things naturally on the land, or from natural or 
ordinary user of it is not a rigid test.* Where, however, the user is clearly 
improper or extraordinary, it would be a nuisance, e.g., carrying on a trade 
producing offensive noises or smells, holding of public entertainments in 
residential localities. ‘ 

47. Meaning of nuisance in special contexts.— Where there is a 
clause in a contract^ or a statute® against the commission of a nuisance, the 
word will be interpreted as under the general law and in accordance with 
the above test. When a lessee was under a covenant not to do or suffer 
anything to bo done which was a nuisance, it was held that the word had 
no more than its strictly legal significance and the establishment of a boys’ 
school was not a nuisance even though it might cause damage by depre- 
ciation of the property.® ' But this principle would yield to any contrary 
indication in the context. Thus where there was a covenant not to do any 
act which may be a nuisance or annoyance of the vendor or lessor or 
adjoining occupiers, it was held that these words were wider than a nuisance 

1. Andreas v. Selfridge ^ Ca., (1937) 3 A.E.R. 255 ; (1938) 1 Ch. Ij see also Afafaina 
V. national Provincial Bank, (1936) 2 A. E. R. 14-13. 

2. (1937) 3 A E. R. 255 at p. 264, /er Greene, L.J. 

3. Giles V. IValker, (1890) 24 Q.B.D. 656. 

4. Proprietors of Margate Pier and Harbmsr v. To-am Council of Margate, (1869) 
20 L. T. N. S. 564. 

6. A. L. Goodhart, Essays in Jarisprndence and the Common Law, p. 151. 

6. R. V. Moore, (1832) 3 B. & Ad. 184 (pigeon-shooting leading to crowds causing 
great noise and disturbance to neighbours) ; see also R. v. Carlile, (1834) 6 C. & P. 636 
(exhibiting effigies in windows which attracted crowds) ; above, paras.>40 and 45. 

7. ffarrison v. Good, (1371) L. R. 11 Eq. 338 ; lyood r. Cooper, (1894) 3 Ch. 671. 

8. E.g., Increase of Rent Restriction Acts, 1920-5; see also Betts v. Penge U. D, C. 
(1942) 2 K. B. 154 under the Public Health Act, 1936, s. 92 ; above. Chap. IV, para. 47 j as 
to tliis case see 58 L. Q, R. 443; Khagendra v. Bkupendra, (1910) I.L.R 38 Cal. 296 

9. Harrison v. Good, above. 
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under the law and that it was a breach of the oovenant to have a girls’ 
BchooU or a hospital for throat diseases. “ 

48. Points to be proved in an action for nuisance.— The plaintiflE 
has to prove : («) that he has some interest in the property to the enjoy- 
ment of which he complains of a nuisance, and (b) that there has been a 
violation by tbo defendant or his agent or servant or some other person for 
whose conduct he is vicariously responsible, of one of the rights already 
discussed. He need not prove any damage resnlting to him from the 
nuisance, or intent or negligence on the part of the defendant, except in so 
far as these ingredients are involved in the violation of the particular right in 
question.® The following points may be considered : (n) the persons who can 
sue by reason of their interest in property, (J) proof of damage, (c) damage 
without violation of a right, (d) the persons who can be sued, and (e) nature 
of liability for nuisance. 


49. Persons who can sue for nuisance.— The rights of the following 
persons may be considered : (a) an occupier of property, (&) a person hav- 
ing an incorporeal right in it. (c) a licensee, (d) a reversioner. 

60. Occupier’s right to sue. — The right to sue is ordinarily in the 
person in possession of the property affected by the nuisance.* He may be 
the full owner or only a holder of a subordinate interest like a lessee or even 
a weekly tenant.® 

61. Right of suit by a person having an incorporeal right.— A 
person having an incorporeal right in property like an easement may sue for 
a disturbance of it, e.g., obstruction of a r'gh': of way, injury to a right of 
fishery due to pollution of a stream. 


52. Licensee’s rigbt to sue. — A mere licensee cannot sue for a 
nuisance.* He may however sue for any injury to bis person or property 
caused by a nuisance if lie cun estuldish negligence or other independent 


1. Kemp V. Spier, (1831) 1 Sim. N. S. 517 : see also Doe v. Keeling, (1813) 
1 M. & S. 93. 

2. Tod-Keatly v. Benham, (1888) 40 Ch. D. 80; see also Jpnes v. Thorne, (1823) 

1 B. * C. 715 (a public house) ; Bramviell v. Lacy, (1879) 10 Ch. D. 691 (hospital); Rolls v 
Miller, (1884) 27 Ch. 71 (a charity house for poor working girls) ; German v. Chapman, 
(1887) 7 Ch. D. 271; ffoison v. Tulloch, (1898) 1 Ch. 424 (boarding house for students) j 
Wanton y. Coppard, (1899) 1 Ch. 93 (public house); Lyttleton Times Co. v. Warners, Ltd,, 
(1907) A. C. 476 (no action in respect of noise by printing in a portion of the house 
allowed by the covenant). 3. Below, para. 62. 

4. Nieolls V. Ely Beet Sugar Factory, (1931) 2 Ch. 84 (plea of jus tertii not 
available). 5. Jones v. Chappell, (1875) L. R*20 Eq. .539. 

6. Hill V. Tupper, (1863) 2 H. & C. 121; Cattle v. Stockton Water-aaorks Co., (1875) 
L. R. 10 Q. B. 453, 457; Malone v. Laskey, (1907) 2 K. B. 141; see above. Chap. IV, para. S; 
above, p. 179, note 3. See, however, Pollock, Torts, p. 341. 
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canse of action. Thns in Oitnard v. Antifyre, Ltd,,^ it was held that the 
wife of the occupier of a flat in a building of which the main roof was in the 
control of the defendants could recover for their neglect to repair the roof 
which resulted in a heavy piece of gnttering from the roof falling on the 
glass roof of the plaintiff’s flat and her being injured by the broken glass. 
In Malone v. Laskey’^' the defendants had machinery in their premises and 
had also let adjoining premises in which the sub-teuant in occupation was a 
company whose manager was living there with his wife. The vibrations 
from the machinery caused a water-tank 4n the latter premises to become 
insecure and fall on the wife of the manager. It was held that her claim 
for nnisance failed, because, first, she was only a licensee of the sub-tenant 
and had no interest in the property, and secondly, the defendants were land- 
lords not in actual occupation or control of the premises. Her claim for 
personal injury due to negligence was also disallowed though it was found 
as a fact that the fall of the water- tank was due to the vibrations and the 
defendants’ servants had also been guilty of negligence in fixing the bracket 
of the water-tank. This pari of the decision was based on the ground that 
there was no contractual relation between her and iln# dofeudante, and is no 
longer law after Donoyhiic v. Stevenson,^ discussed later. The decision is 
also open to the criticism that the defeudants-should have been held liable 
for the use of machinery in their premises so as to cause danger of bodily 
harm to persons lawfully in adjoining premises. This is in substance not a 
liability for nuisance but one for negligence as in Ounard v. Antifyre, LtdA 

63. Reversioner's right to sue. — A reversioner not in possession of 
property, e.g., a landlord, cannot sue for disturbance of natural rights, 
unless there is some injury of a permanent nature to the property." In the 
case of discomfort Ijy noise, smell or pollution of air caused by a factory, 
it is the occupier that can -sue and not the landlord." In such' a case 
the nuisance is not permanent bef-ause it ceases of itself nuless there be 

1. (1933) 1 K. B. 651 j sef below, Chap. XIV, para. 35. 

2. (1907) 2 K. B. 141. 3. (1932) A. C. 562 ; below. Chap. XIV, parai. 57 & 60. 

4. (1933) 1 K.B. 551. It may also by reason of the vibrations fall nnder the Rylandt 
T. Flttehtr rule, below, para. 65. 

6. Rust V. Vietoria Craving DeeJt, (1837) 36 Cb-D, p. 130, fier Cotton, L. J . ; e.g., 
damage by flood : Bell v. Tvientyaian, (1841) 1 Q. B. 766 ; Taylor v. Stendall, (1845) .7 Q.B. 
634; discharging water from eaves: V. Newman, (1839) 11 A. & E. 40; Fay v. 

Prentice, (1845) 1 C. B. 828; structrural damage by vibrations: Skel/er v. City of Leneden 
BUetrie Co., (1895) 1 Ch. 287 ; Colwell v. St. Panerae Porons'n Couneil, (1904) 1 Ch. 707; 
pollution of a stream V. Cottueil, (1911) 1 Ch. 393; catting off 

land : Alston v. Seales, (1832) 9 Bing. 3. 

6. Simpson v. Savage, (i(>56) 1 C. B. N. S. 347 , Mumfotil v. Oxford Sy Hforeeyter Ry., 
(1856) 1 H. & N. 34 ; Janet, v. Chappel, (1375i L. R. 20 Erj. 539 ; Mott v. Sehoolbred, (1875) 
L. R. 20 Eq. 22 ; White v. London General Omnibus Co., (1914) 58 Sol., J. 339; Land Afar/-- 
gage Bank of India v. Akmtdbhoy, (1883) 1. L. R- 8 Bom. 35 ; Alwar Chetty v. Madras 
Bleetrie Supply Corporation, (1932) 1. L. R. 56 Mad. 289: 63 M. L. J. 868. 
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some one to continne it.* Besides, the reversioner has really no grievance, 
not a present one, because ho is not in possession, nor a potential one, 
because he has a right to resist the nuisance within three years after his 
estate falls into possession and thereby prevent an acquisition of an ease- 
ment to continue the nuisance.* He cannot sue merely on the ground of 
depreciation of the selling or letting value of his property, as it could be 
averted by the person in possession suing and stopping the nuisance.® A 
reversioner cair however sue for a nuisance consisting in any disturbance 
of an easement which is likelj' to injure him by affecting the evidence 
of the easement or by materially diminishing the value of his property,* 
e.ff., a permanent obstruction of his ancient lights®, his way,® or his 
water-supply.^ 


64. Proof of damage in an action for nuisance.— In certain cases 
of nuisance the right violated may be an easement or a right of user of 
property, a right of way, a right to the flow or purity of water in a 
natural stream. In such cases the plaintiff need not prove actual damage. 
In Nicholls v. Ely Beet Sugar Factory, Ltd.,^ a case of injury to a several 
fishery by pollution, it was held that an action for disturbance of an incor- 
poreal hereditament like an easement qv profit a prendre would lie without 
proof of damage. One reason for ii is that such disturbance if acquiesced 
in would ftirnish evidence in derogation of the right and in time extinguish 
it. Lord Wright, however, observed that the right to sue without proof of 
damage depends on the wider principle recognised in Ashby v. White,^ 
that an injury to a legal right imports damage. In India the Easements 
Act’ 0 enacts a slightly different rule. An action for disturbance of an ease- 
ment lies only on proof of substantial damage, but the doing of any act 
affecting the evidence of the easement or materially diiniiiisbiug the value 
of the dominant heritage is substantial damage for this purpose. In spite 
of this difference in the mode of stating the rule, it may not in actual appli- 
cation lead to divergent results in the two countries. But there are other 
cases of nuisance where the legal right is itself only to protection from some 

1. Jones V. Llanrwsl, (1911) 1 Cb at p. 404, 

3. Indian Easements Act, s. 16. As to acquisition of easement of light against rever- 
sioner, see Simper v. Foley, (1863) 2 J. & H. 564; jeTorgan v. Fear, (1907) A C. 425. See 
Koyyammti v. Knttiammoo, (1918) I.L.R. 42 IMad. 567 : .'17 M.L.J. 28, 

S. BaHishill v. Heed, (1850) 18 C.B. 696 ; Jones v. Ckapptl, (1875) L.R. 20 Eq. 539 ; 
Fast V. Victoria Graving Dock Co., (1887) 36 Ch. D. 113. 

4. Indian Easements Act, s. 33. 

5. Metropolitan Association v. Fetch, (1853) 5 C.B.N.S. 504 : cf., Cooper v. Crabtree, 
(1888) 20 Ch. I'J. 589 (no injury to rever.sion by erection of temporary hoarding). 

6. Kidgili V. Moor, (1830) 9 C.B. 364 ; cf. Hopnoood v. Schofield, (1837) 2 Moo. A R. 
34, (obstruction of way not affecting reversionary right.) 

7. Venkayya v. Raja Vijaya, (1942) 1 M.L.J. 116 : 1942 Mad. 332. 

8. (1936) Ch. 343. 9. Above, Chap. I, para. 12. 


10. S. 33. 
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form of damage, e.g., right to comfort, light or support. In England and in 
India the plaintiff in anch cases should prove the particular damage required 
for the cause of action. 

' 55. Damage withoat violation of a right.— If the plaintiff fails to 
prove a violation of one of the rights discussed above or a breach of the 
correlative duty of the defendant, he has no right to sue merely on the 
ground that he has sustained damage. ^ For instance, a person whose cattle 
escaped into the defendant’s premises and were injured thereby could not 
complain of the injury being due to want of a fence or of a fence in good 
condition in the defendant’s land, unless the defendant was under contract, 
statute or prescription to maintain a fence.® In Robinson v. Kilveri^ the 
plaintiff complained that a stock of brown paper which he had stored in the 
upper floor of a house was dried up by the heat generated in the defend-ant's 
cellar. The heat was not more than SO degrees and was not felt as uncom- 
fortable in any part of the upper floor. It was held that the defendant 
was not liable as he had not committed any nuisance and the injury was 
due to the inherent quality of the paper. If, however, the heat was 
excessive, the result would have been otherwise. In Gooke v. Forbes* the 
defendant was restrained from sending sulphuretted hydrogen fumes which 
discoloured the chloride of tin which the plaintiff, a maker of cocoanut 
matting, used in his bleaching liquid. Here the defendant sent out noxious 
fumes a.nd could not be heard to say that the injury to the matting was due 
to the peculiar substance used. Similarly a person who causes noise or 
other discomfort not in excess of the standard prevalent iii the locality does 
not commit a breach of duty towards a person who sustains injury by 
his illness being made worse, or by his property being depreciated. But if 
the noise is excessive, then there would be liability for such damage. So 
also a person who causes vibrations from noisy mac’ninery will be liable 
for damage done even to old and weak structures near it.® 

56. Persons who can be sued. — The liability of the following 
persons has to be considered : (a) the person who causes the nuisance, 
(6) the occupier, (c) the landlord and (d) the vendor of the property on 
which the nuisance exists. 

67. Liability of the author of the nuisance.— The person who 
causes the nuisance is liable whether he is the occupier of the property on 

1. Above, para. 2. 

2. For oases, see above, Chap. IV, p. 95, note 1. It is only the adjoining occupiei 
that can sue and not a passenger in a railway tr.aiii who was hurt by a breach of this 
duty ; Buxton v. N. R. Ry. Co., (1869) L.R. 3 Q.B. 540 ; see also Roberts v. G. W Ry. Co., 
(1858) 4 C B.N. S. 506 ; Marfell v. B. Woles Ry. Co., (1860) 8 C.B.N.S. 525. 

3. (1889) 41 Ch. p. 88. 4. (1867) L. R 5 Eq. 166 

5. ffbare v. l^eAlfine, (1923) 1 Ch. 167. 
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which it arises, a licensee,^ or even a stranger like a contractor who builds 
a wall which obstructs another’s way or ancient lights.® It is no defence 
that he is not in occupation, or that he has no power to abate the nuisance, 
because he ought not to have created it.® 

58. Liability of the occupier. — When a nuisance exists on property 
and damage arises thereby, it is the person in possession that is primarily 
liable. He may become liable in the following ways : — 

(а) By creating a nuisance by his own positive act or misfeasance or 
that of his agents or servants. He will also be liable for the acts or defaults 
of his contractors or licensees.'^ 

(б) By allowing a nuisance to arise by a non-feasance, e.g., failure to 
repair on the part of himself, his agents, servants or contractors. He would 
be liable even though he was only a tenant and his lessor had covenanted to 
repair.® 

(c) By continuing a nuisance which arose before he came into 
possession. He may be a purchaser or a -tenant but is bound to keep the 
property in good condition and remove any e.xisting tiuisance.® Otherwise 
he is liable for taking a property with a nuisance and continuing it.'^ The 
action will lie also against the vendor who originally created the nuisance. 
The default of the purchaser in continuing the nuisance must be either 
wilful or negligent. It he could not have discovered the nuisance with due 
care, or had not time enough to abate it, he may not be liable.® He will be 
liable only if a nuisance existed when his possession began. Thus an 
occupier of mines and minerals of adjoining land was held not liable for 
subsidence resulting from an excavation made by the previous owner, as 
there was no nuisance by the mere excavation till damage resulted from it.® 

1. Whaley r. Laing, (1857) 2 I-I. 4 N. 476 ; White v. Jameson, (1874) L.R. 18 Eq. 303. 

2. Thompson v. Gibson, (1841) 7 M. & W. 456. See Watson v. Sutton Water Co. 
(1940) 3 A.E.R. 502 C.A. (water co held liable for llo'oding of house due to some person 
turning the tap on after they had agreed to cut off water-supply). 

3. Thompson v. Gibson, above ; see also Roswell v. Prior, (1702) 12 Mod. 635. 

4. Laugher v. Pointer, (1826) 5 B. & C. 547, 560, per Littledale, J.; White y. Jameson, 
(1874) L.R. 18 Eq. 303 (brick-burning by licensee). 

5. Wilehiek v. Marks, (1934) 2 K. B. 56. The observation in Payne v. Rogers, (1794) 
2 II. Bl. 350 that the landlord alone would be liable has never been acted upon. 

6. Humphries v. Cousins, (1876) 2 C.P.D. 239 ; Broder v. Saillard, (1876) 2 Ch. D. 693. 

7. Penrtiddoek's case, (1597) 5 Rep. 100 (J); see also R. v. Pedley, (1834) 1 A. 4 E. 822. 

8. Wilkins v. Leighton, (1932) 2 Ch. 106. In Penruddoek's ease it was observed 
that tbe purchaser would be liable only after a request is made to him to abate the 
nuisance. If however the nuisance was imminently dangerous to the public, a prior 
request is unnecessary; 4- G. v. Roe, (1915) 1 Ch. 235 ; see also Coupland v. Hardingham, 
(1813) 3 Camp. 398. 

9. Hall V. Duke of Norfolk, (1900) 2 Ch. 493. Cf. A. G. v. Roe, (1916) 1 Ch. 235 ; see 
above, para. 14. 
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(d) By allowing a nuisance to arise by the act of a stranger or by 
natural causes, and allowing it to continue on the premises in his 
possession. 1 Here again, the conduct of the occupier must amount to a 
wilful or negligent breach of duty. He is clearly liable if he gave another 
authority, express or implied, to create the nuisance or took the benefit 
of it.* He may also be liable for negligence In not abating a nuisance 
caused by another without his leave or against his will. The degree of 
care will depend on the gravity of the danger and other circum- 
stances. In Sedleigh-Denfield v. O'GnUaglvm » the House of Lords had 
occasion to review the cases and give guidance on this part of the 
subject. It ruled that a person is liable for continuing a nuisance created 
on his land by a trespasser if he knew or ought to have known about it. 
In this respect there is no distinction between a private and a public 
nuisance resulting from such continuance. The facts were these. On the 
defendants’ land there was a ditch in which at a later' date a pipe or 
culvert for carrying ofif rain water was placed without their knowledge 
or consent by a third party. But the defendants subsequently became 
aware of the pipe and in fact used it for draining off their fields. By some 
mistake in placing the grating at the opening of the pipe it got choked 
with leaves and during a heavy rain-storm, water overflowed on the 
plaintiff’s premises. The defendants were held liable for continuing a 
nuisance, viz,, the unguarded pipe. They could not be heard to say that 
it arose by the act of a trespasser. The liability was for a private 
nuisance and not under the special one under the rule in Bylands v. 

■ Fletcher as there was no special use of the property attracting that rule. 
In Wringe v. Gohen * the Court of Appeal held that where the 
defendant, occupier or owner having control of the premises, had 
neglected to repair and a danger arose from such neglect, a neighbour 
injured thereby need not prove that the defendant knew or ought to 
have known of the danger. On such facts the case would fall within the 
second category above. Here again there is no distinction between a 
public and private nuisance and this principle of liability will apply 
whether the danger was one to adjoining property or to a highway. » 
But it is necessary to prove knowledge or presumed knowledge of a 

1. A. G. V. Tod-Hiatley, (1897) 1 Ch. 560; A. G. v. Roe, (1915) 1 Ch. 23S ; see 
also Proprietors of Margate Pier and Harbour v. Town Coaneil of Margate, (1869) 
20 L. T. N. S. 564 ; A, G. v. Corke, (1933) 1 Ch. 89 ; above, para. 39 ; see also 
Chibnall v. Paul, (1881) 29- W, R. 536. 

2. Saxby v. Manchester Sheffield Ry. Co., (1869) L. R. 4 C. P. 193, 203, per 
Bovill, C. J. 

3. (1940) A. C. 880. The earlier cases in Saxby v. Manchester ^ Sheffield Ry. 
Co,, (1869) L. R. 4 C. P. 198 and Job Edwards v. Birmingham Havigation Ltd , 
(1924) 1 K. B. 341 must be regarded as decisions on the particular-facts and dicta in 
them to the contrary are no longer law. 

4. (1940) 1 K. B. 232. 5. (1940) A. C. at pp. 899, 909, 910. 
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defect or danger which arose b; the act of a stranger or b; a latent 
defect. 1 

59. Liability of the landlord. — When a tenant is in possession, 
it is he that is primarily liable for a nuisance. But the landlord may 
also become liable in certain cases. His liability may be considered in 
respect of, firat. nuisances existing on the property at the time of the lease 
and aecond, those which arise on it afterwards and during the tenancy. 

(t) Nuisance existing at the time of lease. — The landlord would be 
liable (a) if by an active misfeasance he had created a nuisance, e.g., 
building a wall which obstructed the light of the neighbour,® (6) if a 
nuisance arose by non-feasance. In Todd v. Flight,^ the defendant had 
at the time of letting his premises allowed the chimney to be in such 
dilapidated conditon that it fell on adjoining property of the plaintiff. He 
was held liable. To this rule of liability there is an exception, viz., that the 
landlord is not liable if he provides by means of the lease for the removal 
of the nuisance and obtains a covenant from the tenant to repair.* In 
such a case, the tenant alone is liable for any injury which happens during 
the lease. If, however, the landlord had covenanted to repair, he would 
be liable. In either case the tenant also would be liable for allowing a 
nuisance to continue during his possession.' 

(m) Nuisance that arose after the lease. — The landlord is not, but the 
tenant alone, is liable.® The landlord may however be liable in certain 
oases. ('■<) He would be liable if he creates a nuisance by any wilful or 
negligent act done on the premises in the possession of the tenant, e.g., by 
negligently executing repairs undertaken by him. Indeed any stranger who 
does so would be equally liable, (fi) It has been suggested that if the land- 
lord is, under a covenant with the tenant, bound to repair and a nuisance 
arises during the tenancy by his defanlt,®" he should be held liable in order 
to avoid circuity of action. Apart from the question of convenience the 
landlord would appear to be liable for a breach of duty independent of 

1. Cushing V. Peter M^aiier San, (1941) 2 A. E. R. 693 ; above, para. 13. 

2. Rosvstll V. Prior, (1702) 12 Mod- 635. 

3. (1860) 9 C. B. N. S. 377 ; see al«o Chauntler v. Robinson, (1849) 4 E*. 163 ; 
St. Anne's Well Brewery Co. v. Roberts, (1928) 44 T. L. R. 703 ; Wilehiek v. Marks, 
(1934) 2 K. B. 297. 

4 /’re/ry V. (1873) L.R. 8 C.P. 401 ; Gwinnell v. Earner, (1875) L.R. 10 

C:P. 658; Nelson v. Liverpool Brewery Co., (1377) 2 C.P.D. 311. In the U.S.A. the lessor 
continues to be liable in such a case though he may be liable to recover the damages he 
paid from the lessee; Restatement II, S. 379, comment (d). 

6. Broder v. Saillard, (1876) 2 Ch. D. 693; see also Coapland v. Harding ham, (1813) 
3 Camp. 398. 

6. Cheetham v. (1791) 4 T.R. 318; Russell v. Shenton, (1843) 3 Q.B. 449; 

Gandy v. Jabber, (1864) 5 B. 4 S.'78, 485; Nelson v. Liverpool Brewery Co., (1877) 2 C.P.D. 
311- 7. Payne v. Rogers, (1794) 2 H. Bl. 350. 
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contract to take due care to avoid harm to the adjoining occupier. The duty 
arises from the fact that the contract gives him the ability to make the 
repairs and control over them.^ (c) Lastly, he would be liable when he has 
let premises to a tenant authorising him expressly or impliedly to cause a 
nuisance. Whether he has so authorised is a question of fact in each case. 
A person who let a field for the express purpose of getting limestone and 
being worked as a limekiln was held liable for the nuisance caused by the 
smoke and blasting operations.® A person who, with knowledge of the way 
in which his tenant uses the property, adopts it or renews his lease is 
equally liable.® But a landlord is not liable if the nuisance is due only to 
the tenant’s faulty mode of user, e.g., failure to clean a sewer. In Rich v. 
Basterfield,^ it was held that a landlord was not liable for smoke issuing 
from the chimney as the^himney by itself was not a nuisance. A land- 
lord cannot be sued on the ground that .with notice of the existence of a 
nuisance caused by the tenant,- he has not determined the tenancy.* 

60. Liability of the vendor, — The vendor or other transferor of 
immovable property is not ordinarily liable for a nuisance after the transfer. 
He may however be liable like the lessor, if he had created it by active 
misconduct,® fl.fir., erecting a structure to obstruct light. The buyer is bound 
to exercise due care to ascertain and remove existing nuisances and is liable 
for injury due to them. 

61. Nature of liability for nuisance.— The liability of the above 
persons for nuisance arises on proof of their violation of one of the rights 
above discussed. The plaintiflE need not prove intent or negligence of the 
defendant as a separate ingredient in the cause of action. Nor is tiie want 
of intent or negligence by itself a defence.'' The defendant would be liable 
for the fault of his servant, independent contractor® or evor. a stranger,® if 

1. Restatement II, § 378. Comment (d). See WiUhick v. Marks, (1934) 2 K.B. 56; 
above, para. 1 ; ej. Chap. XIV, para. 34. By reason of Landlord and Tenant (War Damage) 
Act, 1939, 2 & 3 Geo. 6 c. 72 obligation to repair does not entail liability for war damage. 

2. Harris James, (1876) 45 L.J.Q.B. 545. 

3. Winter v. Baker, 37 T. L. R. 568; see also Gandy v. Juiber, (1864) 5 6 . & S. 78, 435 
(the decision of the Exchequer Chamber non-suiting the plaintiff went on a defect of 
pleading); Hewman v. Real Estate Debenture Carparation, (1940) 1 A E.R. 131. 

4. (1847) 4 C.B. 783. 

5. Bowen v. Anderson, (1894) 1 Q.B. 164. The tenancy may be a weekly tenancy. 
See also Wilehik v. Marks, (1934) 2 K.B. 56, 65. 

6. There are no reported cases on the point in England, but there are in America; 
Bohlen, Studies, p. 82. 

7. Browne v. Babins, (1859) 4 H. & N. p. 193, per Martin, B ; ef. Humphries y, 
Brogden, (1850) 12 Q. B D. at p. 757, Haines' v. Roberts, (1357) 7 E. & B. 625 ; Hunt y. 
Beake, (1860) 29 L.J. Ch. p. 797. 

8. Honeywill Stein v. Larkin, (1934) 1 K. B. 191; Matania v. Nat. Prov. Bank, 
(1936) 2 A E R. 633; Andreae v. Sel/ridge ,J- Co., (1938) 1 Ch. 1 ; above, para. 45. 

9. Above, para. 58. 

27 
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there was a breach of dnty on hia part to prevent a nnisance arising or 
continuing. But the liability for nuisance is not to be regarded as absolute 
or independent of negligence,* except in certain special cases under the 
common law or statnte.- Barring snch cases, the liability usually springs 
from some element of wilful or negligent wrongdoing.3 In fact these 
ingredients are often material to determine whether there is a nuisance at 
all. For instance in an action for discomfort caused by the use of noisy 
machinery or by building operations, it is no defence that the defendant 
used the best pattern of steam-hammer or the latest mechanical device, 
but, as we have seen already, hia conduct in wilfully or negligently causing 
excessive discomfort is an important consideration.* 

62. Distinction between actions for nnisance and negligence.— 
Though in many cases a nuisance may involve an element of negligence 
the causes of action for nuisance and negligence differ.* (a) In the 
former action the plaintiff need not, but in the latter he must, prove 
negligence or a breach of duty of care. (6) A nuisance may be caused 
intentionally while negligence negatives intent, (c) In the former the 
plaintiff must prove some injury to his enjoyment of property and his 
own interest in that property ; in the latter there is no such requirement. 
(d) In the former the plaintiff need not prove damage except where the 
right in question depends on it ; .in the latter damage is always essential. 

63. Instances of absolute liability. — We have had an instance 
already, viz., injury to the right of support of land from adjacent or 
subjacent land. The rule in Rylands v. Fletcher,^ is another instance 
and occupies a large and important place in the law of nnisance. It may 
conveniently be considered here, though it has also a wider operation as a 
rule of liability for injuries which are not nuisances. The Bul)ject of 
statutory liability is considered in a later chapter. 

64. The rule in Rylands v. Fletcher.— The facts of this case were 
these. The defendants, owners of a mill, constructed by arrangement with 
the owner of certain land a reservoir on it for their mill. The plaintiff had 
a colliery in the locality and there were two other owners of lauds between 

1. Sedltigh-Dtn field v. O' Callaghan, (1940) A.C. at pp. 897, 904; Ilford Urban 
District Council v. Beal, (1923) 1 K. B. 672 ; Wilkins v. Leighton, (1932) 2 Ch. 106 ; 
above, para. 14. 

2. B.g; Malton Board of Health v. Malton Manure Co,, (1879) 4 Ex." H. 302 ; 
Bishop Auckland Local Board v. Bishop Auckland Iron Co., (1882) 10 Q. B. D. 138, 
141; see below, Chap. XVII. 

3. Cunard v. Antifyre, Ltd., (1933) 1 K. B. 551, 538, per Talbot, J. ; below, 
Chap. XIV, para. 7. 

4. Andreae v. Selfridge Co., (1938) 1 Ch. 1 ; above, para. 48. 

5. Cunard v. Antifyre, Ltd., (1933) 1 K. B. 551. Above, para. 12. 

6. (1865) 3 H. & C. 774 j (1866) L. R. I Ex. 265 ; (1868) L. R. 3 H. L. 330. 
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the reservoir and the plaintiff’s colliery. The soil under the reservoir had 
been, at some former time beyond living memory, worked for coal and the 
old workings communicated with those under the intermediate lands. The 
defendants employed competent contractors and engineers for constructing 
the reservoir. When the persons employed for the work were excavating 
for the bed of the reservoir, they found some shafts filled up with soil and 
in three of them the timber sides remained. The reservoir had no 
embankment and the water level did not exceed the natural surface level of 
the land. Soon after water was brought into it, one of the shafts burst and 
water escaped through the underground workings to those under the 
intermediate lands and finally into the plaintiff’s mines and flooded them. 
On these facts, the Court of Exchequer held against the plaintiff. On error 
in the Exchequer Chamber, Justice Blackburn, delivering judgment on 
behalf of the court, held that the plainlifi! was entitled to recover and made 
the following well-known statement of the rule^ : — 

“ We think that the true rule of law is, that the person who for his own purposes 
brings on Ms lands and collects and keeps there anything likely to do mischief if it 
escapes, must keep it in at his peril, and, if he does not do so, is prime facie 
answerable for all the damage which is the natnral consequence of its escape. He can 
excuse himself by shewing that the escape was owing to the plaintiff’s default ; or 
perhaps that the escape was the consequence of vis major, or the act of God; hut as 
nothing of this sort exists here, it is unnecessary to inquire what excuse would be 
sufficient. " 

In appeal the House of Lords approved of Justice Blackburn's 
statement of the law. Lord Cairns, however, rested the liability on the 
ground that the defendants’ user of their land was non-natural.® The 
decision in this case has been regarded as establishing a rule of absolute 
liability like that of an insurer, in a particular class of cases,® The rule 
is, however, qualified by a number of exceptions which considerably reduce 
the scope of its operation. It has therefore been suggested that the rule 
may be called as one of ‘ strict ’ and not absolute liability.* It may be 
formulated thus. A person is, subject to the exceptions to be considered 
below, liable absolutely, t.c., without any intent or negligence, if (a) he 
brings or accumulates on his land something likely to do mischief if it 
escapes, and (6) damage arises as a natural consequence of its escape. 

1. 1 Ex- at pp. 279-280. 

2. 3H. L. at339. 

3. It has been suggested that the decision could be explained on the basis that there 
was negligence on the part of the contractors employed by the defendants and lays down 
only a rule of liability for the fault of a oomractor ; Street, Vol. I, pp. 62, 63 ; Salmond, 
Torts, 7th Ed., pp. 69, .360 ; 9th Ed., i>. 602.. lllaekburn, J., however stated expressly 
(L. R. 1 Ex. p. 287} that he did not consider that question. 

4. Dr. Winfield, 42 L. Q. R. 51 ; 4 Camb. L.. J. 193 ; see also per Lord Wright in 
N, W. Utilities v. London Guarantee jj- Accident Co., (1936) A C. at p. 118. See 
however, Fifoot, English Law and its Background, p. 325n. 
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65 . Sometbisg likely to do mischief if it escapes. — ^This phrase 
has been understood to apply to the followingi ; water® ; dangeroiiB 
animals® *, a mcjtor car by reason of the petrol in it being inflammable* ; 
engines sending sparks and setting fire to adjoining premises®; a ohair-o-plane 
or a form of roundabout where the chairs are whirled about at great speed" ; 
noxious gas"^ and fumes;" explosives;* electricity;*® sewage;** a heap of col- 
liery refuse on a hillside causing a landslide ;** a yew tree w'hich overhangs 
another’s land and by eating the leaves of which his cattle died ;** the 
decayed pieces of a wire roxre which fell on adjoining laud and poisoned a 
cow grazing there :*i vibrations caused by machinery resulting in damage 
to buildings;*® stones from blasting operations.** Indeed there has been 
a tendency in some of these cases to extend the operation of the rule by 
treating anything which did mischief as one likely to do mischief, e.g., 

1. On thU subject see the veiy useful aiticle by lOr. Stallybrass on '* Dangerous 
Things and the Non-natural User of Land", 3Camb. L. J. 883. 

2. JIurdman v. A'. E. Ity., Co., (1878) L.R. 3 C. P. D. 168 ; Brodtr v. Saillard, (1876) 

2 Ch. D. 692; Snow v. O' liiteiitad, (1884) 27 Ch. D. 588; iVesltrn Engraving Co. v. Film 
Latoratoriu, Lid., (1936) 1 A. E. R. 106 ; Greenwood Tileriei, Ltd v. Clapton, (1937) 

1 A. E. R. 765. 

3. Wyalt liothttville Cardent Co., (1886) 2 T. L. R. 282 (bear); Eiliurnv.The 

People ' 1 Palace i; Aquarium Co., (1890/ 25 Q.B D. 258 (elephant) ; O' Got man v. O' Gorman, 
(1903/ 2 Ir., 593 (bees). 4. Muigrove v. Pandelit, (19i9) 2 K. B. 43. 

5. Mansell -v. h'eii, Ii9l8) 88 L. j. K. B. 823 ; see also Jones v. Pestiniog Py. Co., 
(1868) L. R. 3 Q. B. 733 ; Powell v. Pali, (1880) 5 Q, B. D. 597 ; Gunter James, (1908) 
24 T. L. R. 868 ; Most v. Christ Chureh Pural Council, (1925) 1 K. B. 750. 

6. Hale s. Jennings, (1938) 1 A. E. R. 579; below, para. 81. 

7. Bateheller v. Tunbridge IPellt, {1900} 17‘T. L. R. 765; H. Ig. Utilities, Ltd., 
V. London Guarantee Accident Co., (1936) A. C- 108 ; Hanson v. Wearmouth Coal 
Co., (1939/ 3 A. E. R. 47 C. A. 

8. Midwood v. Manchester Corporation, (1905) 2 K. B. 597 ; West v. Bristol 
Tramways Co., (1908) 2 K. B. 14. 

9. Rainham Chemical iVorks v. Belvedere Pith Guano Co.\ (1931) 3 A. C. 465 ; 
see also 38 & 39 Vic. c. 17 ; Saliah Mohamed v. Abdul Samath, (1935) 69 M. L. J. 318 : 
157 I. C. 391. 

10. National Telephone Co. v. Baker, (1893)2 Ch. 186; Dhanal y. Rangoon Indian 
Telegraph Association, (1935) I. L. R. 13 Rang. 369. 

11. Humjrhriet v. Cousins, (1877) 2 C. P. D. 239 ; Ballard y. Tomlinson, (1885) 

29 Ch. D. 115 ; Foster y. Warblington U.C, (1906) 1 K. B. 648 ; Jones y. Llanrwst, 
(1911) 1 Ch. 393. ’ 12. A. G. y. Cory Bros., (1921) 1 A. C. 521. 

13. Crowkursi v. Amertham Burial Beard, (1878) L. R. 4 Ex. 5. Cheater v. 
Carter, (1918) 1 K. B. 247 ; but not if the tree did not overhang and cattle put their 
months across the boundary and ate the leaves; Pouting v. Noaket, (1894) 2 Q. B. 
281 ; see also Stansfield y. Bolting, (1870) 22 L. T. N. S- 799 (where a dog ate poisoned 
cheese kept under a counter for rats and Seas, the shopkeeper was held not liable). 

14. Firth y. Bowling Iron Co., (1878) 47 L. J. C. P. 368. 

15. Hoare y. McAlpine, (1923) 1 Ch. 167. This has been criticised on the ground 
that vibrations are not dangerous things brought on land ; Pollock, Torts p. 390, note {g). 

16. Arnold y. Furness Ry. Co., (1874) 22 W; R. 613 ; Miles y. Forest Rock 
Granite Ry. Co., (1918) 34 T. L. R, 500. As to damage due to vibrations caused by 
blasting operations, see Jeremiah Smith, Selected Essays on Torts, p. 614. 
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wire rope ordinarily used for fencing,^ a flag pole which fell on a person 
passing uear.^ The limit of its extension was perhaps exceeded in 
A. G. V. Gorke^ where it was applied to human beings who, having been 
allowed by the defendant to bring their caravans on his land and dwell in 
them, caused trespass and nuisance on adjoining land. The extension was 
needless as the defendant was plainly liable for allowing persons to come 
on his laud and create a nuisance to the neighbour.* The ruie was 
apparently intended to enforce a special and stringent liability only in cases 
where the dangerous character of the thing brought on land is well known. 

It has l)een held that it would not apply in the case of an accidental fall of 
a wall from the defendant's on the plaintiff's premises,^ of a piece of gutter 
from the upper fl,o6r of the defendant’s house,® or of a branch of a tree in 
his premises on a person in the highway.'' It is unnecessary, if a thing is 
dangerous within the rule that the defeudiutis aware or could be reasonably 
aware of it.® It is usual to speak of ‘dangerous things’ as synonymous 
with the above phrase.; but the dangerous character of a thing is relative,® 
and as Justice Darling ramarked,io “ nothing can be described as ‘ in itself 
dangerous’ except, as Pope said, a little learning.” Oattle are likely to 
escape and do mischief, e.g.. to crops but not to men or to goods.^i An 
overhanging tree will cause harm, eg., by impeding the growth of plants 
and trt'OS in the adjacent land,’ ® but it is not a dangerous thing in the sense 
that a branch might break and fall on a neighbour ; and for snob injury, the 
owner of the land on which the tree stands is not liable apart from negli- 
gence.^® In Musgrove 't.- Pandelis'^^ a motor car was regarded as failing 
within the rule by reason of the petrol in the tank being inflammable; but it 

1. Firth y. So-tuling Iron Co., see also Mnllan v. Forrester, (1921) 2 Ir. R. 

412 (wall blown down Into a highw’ay). 

2. Shijjfman y. St. John of Jerusalem, (1935) 1 A. E. R, 557. 

3. (1933) Ch. 89 ; see 49 L. Q. R. 158. 

4. E.g; R. V. Moore, (1882) 2 B. & Ad. 184 ; above, para. 58. 

5. St. Annts Well Brewery Co. y. Roberts, (1923) 44 T.L.R. 703; Wilkins y. 
Leighton, (1932) 2 Ch. 106 ; Wilehieh y. Marks, (1934) 2 K. B. 56 at pp. 66, 67. 

6. Palmer v. Bateman, (1908) 3 Ir. R. 392. 

7. Noble y. Harrison, (1926) 2 K.B. 332. 

8. Humphries v. Cousins, (1877) 2 C. P. O. 239 ; Filbarn v. People’s Palace, (1890) 
23 Q.B.D. 258; West v. Bristol Tramways Co., (1908) 2 K. B. 14; Belvedere Fish Guano 
Co. V. Rainham Chemical Works, (1922) 2 K. B. 487, 600. 

9. See below, Chap. XIV, para. 47. 

10. Chichester Corporation y. Poster, (1906) 1 K.B. at p. 177. 

11. Cos V. BarUdge, (1863) 13 C.B.N.S. 430 ; Heath's Garage v. Hodges, (1916) 
2 K.B. 370; Mantan y. BrockUbank,{\'n^)'l'/i.^ 212. 

12. V. (1904) 2 K.B. 448. 13. AToWe v. JVarr/raw, (1929) 2 K.B. 332. 

14. (1919) 2 K.B. 43 ; but the storing of ‘proof alcohol’ is not dangerous; East India 
Distilleries y. Mathias, (1923) I. L.R. 51 Mad. 994 : 56 M.L.J. 663. 
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is not in the hands of a driver a dangerous thing on the road.i The use of 
the phrase “ intrinsically dangerous things” in another context has now 
been disapproved by the House of Lords in Donoghm v Stevensm.^ Where 
a thing does not fall within the above description, the liability can only be 
for negligence ; thus a parson who built a retaining wall on his land which 
broke a drain underneath, of which he was unaware, was held not liable as 
there was no negligence.s In many of the instances in which the rule has 
been applied, the dangerous chai’acter of the thing was such that ordinary 
grounds of liability for negligence or nuisance were also available. There 
are two cases, viz,, animals and fire which call for special notice. 

66. Injury by animals. — The law on this subject has developed on 
two different lines,* (i) trespass by cattle, (tt) injury by animals known to 
be dangerous. Besides these two, there may also be alternative causes of 
action for negligence and nuisance. 

67. Cattle-trespass. — The liability for cattle-trespass has been already 
considered.*® It was treated as a trespass so that damage need not be proved 
and nominal damages could be got for a mere entry. It was also treated as 
a nuisance and as a violation of the maxim ” so use your own property as 
not to injure another’s.”® It was this aspect of the wrong that was utilised 
in Rylanda v. Fletcher as the basis of a rule of liability for anything that is 
likely to escape and do harm.’. 

68. Injury by dangerous animals, — There is a special rule of liabi- 
lity in the following cases : (a) keeping an animal with knowledge of its 
dangerous, propensity, if it belongs to the species of tame animals, e.g„ a 
horse, dog or monkey ; (&) keeping an animal which is, according to the 
experience of mankind, ferocious, e.g., a lion or tiger. 

69. Knowledge of the dangerous propensity of an animal. — The 
rule that a person who keeps an animal, i.e., has possession and control of 
it,® with knowledge of its dangerous propensity is liable for an injury 

1. Wing V. London Central Omnibus Co., (1909) 2 K.B. 652; Phillips v. Britannia 
Hygienic Laundry Co., (1923) 1 K.B. 539, 553; Ryan v- Youngs, (1938) 1 A.E.R. 622; below, 
para. 80. 2. (1932) A.C. 562; below, Chap. XIV, paras, 47, 67. 

3. Ilford U. D. C. V. Beal, (1923) 1 K. B, 671 ; see also Ckadseiek v. Trower, (1839) 
6 Bing N. C. 1 ; Wilkins v. Leighton, (1932) 2 Ch. 106. 

4. Buckle V. Holmes, (1926) 2 K.B. 125 ; Braekenborougk v. Spalding U.D.C., (1942) 

A.C. 310, per Lord Wright. 5. Above, Chap. fV, paras. 24-26. 

6. Tenant v. Coldwin, (1704) 2 Ld. Raym. 1089, per Holt, C.J. 

7. For a criticism of this extension of cattle-trespass, see Winfield, Law of Torts, 
p. 539. 

8. Braekenborougk v. Spalding U.D.C., (1942) A. C. 310 ; see also (1940) 1 K.B. 676, 
C«A.» 
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caused by it has been recognised for a long time in England.^ The leading 
modern authority is May v. Burdett ® where a person was held liable for 
injury caused by a monkey of whose disposition to attack men he was aware. 
Actions have been allowed for injuries caused by a horse known to kick,® 
a bull known to attack persons wearing red,* a dog known to be savage,® a 
ram notorious for butting.® In this action, it is necessary to allege and 
prove knowledge, or scienter, as it is called from the phrase used in the old 
pleadings.'*' Though it was really an action on the case for negligence, it is 
unnecessary to allege or prove negligence. Nor is it open to the defendant 
to prove its absence. The plaintiff must allege and prove the defendant’s 
knowledge of the animal’s dangerous tendency or disposition, e.g., that his 
dog tried to spring on a person.® It is not necessary to show that it had 
actually hurt another.® Proof of scienter must relate to the particular 
harm caused ; the fact that a horse was prone to bite other horses is not 
evidence when it bit a man. Knowledge of members of his family^o or of 
his servant*^ is knowledge of the defendant. Knowledge of a servant 
unconnected with the custody of the animal is not sufficient.*® It is actual 
knowledge that should be proved and not mere means of knowledge.*® 
When the plaintiff does not allege or prove scienter he cannot recover for 
the injury. Tn Mason v. Keeling,^* Holt, C.J., refused to allow an action 

1. Hale, P.C. 1, 430 ; Mason y. JCetUng, (1699) 12 Mod. 333; Smith v. Pelah, (1747) 
2 Str. 1253, where the owner of a dog was held liable for a second biting as he ought to 
have hung it on the Hrst notice. 

2. (1346) 9 Q.B. 101 ; see also Jackson v. Smithson, (1846) 13 M & W 563 ; Carti v. 
Case, (1848) 5 C.B. 632 ; see Mequaker y. Goddard, (1940) 1 K.B. 687 C.A. 

3. Lowery y. Walker, (1911) A.C. 10; Ganda Singh v. Chuni Lai, (1915) 19 C.\V.N. 

916. 4. LTttdson y. Roberts, (1851) 6 Ex. 697. 

5. Baker v. Snell, (1908) 2 K.B. 835 ; Oshornt y. Chocgueel, (1S96) 2 Q B. 109 ; Gould 
y. McAuliJfe, (1941) 2 A.E.R. 537 C.A. ; Lennon y. Fisher, (1923) 25 Bom I..R. 873 : 
1924 Bom. 207. 6. Jackson v. Smithson, (1846) 15 M. & W. 563. 

7. See Rolle Abr. I, 4. For the history of ‘ scienter ', see Wigmore, Selected 
E.ssays on Torts, p. 30. 

8. Worth V. eilling, (1866) L.R. 2 CP. 1; Line y. Taylor, (1866) 3 F.-&F.731; 
while trying the latter case, tlie story is related how Martin, B , .a lover of dogs, had the 
dog in question, a ferocious one, brought near him and was caressing it and putting his 
fingers into its mouth, with the result that the jury gave a verdict for the defendant ; see 
Beven, Negligence, Vol. I, p. 670. 

9. Osborne v. Chocqtteel, (1896) 2 Q.B. 109 ; Glanville y. Sutton, (1928) 1 K.B. 571. 

10. Gladman v. Johnson, (1867) Sfie’L.J.C.P. 153; Applebet y. Percy, (1874) L.R. 9 
C.P. 647. 

11. Baldwin y. Casella, (1872) L.R. 7 Ex. 'STS', - Prakash v. LTarvey, (1909) I.L.R.36 
Cal. 1021 : 13 C.W.N. 1123. 

12. Stiles V. Cardiff Steam Navigation Co., (1864) 33 L. J. Q.B. 311; Colget y. 
Norris h, (1887) 2 T.L.R. 471 ; Knott v. L. C. C., (1934) 1 K.B. 126. 

13. But see White y. Steadman, (1913) 3 K.B. 340, which svus however a case of 

contract ; scienter is unnecessary where there is a breach of a contractual duty to take 
care ; Smith v. Cook, (1876) 1 (3.B.1'2,.79 ; see also Simson y. London General Omnibus Co., 
(1873) L.R. 8 CP. 39a 14. (1699) 12 Mod. 332. 
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for injury caused by a dog without such proof. In Oox v. Burbidge,^ 
where the defendant’s horse which was being depastured in a field near a 
road got into a road and kicked a child playing there, he was held not liable 
as there was no proof of scienter ; nor could he be made liable in trespass as 
the injury happened not in the plaintiff’s premises but in a highway. In 
Manton v. BroeMebank,’^ the defendant was held not liable for injury to 
the plaintiff's horse by his mare kicking it, while both were grazing in 
another’s field. Similarly actions were dismissed, where an ox which was 
being led through a street escaped into an adjoining shop and did damage 
without any negligence of the person in charge of it,® a oat trespassed into 
another’s land and ate his pigeons and fowls,'^ a cat with kittens 
on seeing the plaintiff with his dog bit both,® the defendant’s fowls 
frightened by a dog barking at them flew into a bicycle on which the 
plaintiff was riding on a road.® In the case of dogs an exception has been 
enacted in England by the Dogs Act,^ which provides that “ the owner of a 
dog shall be liable in damages for injury done to any cattle by that dog ; 
and it shall not be necessary for the person seeking snob damages to show a 
previous mischievous propensity in the dog, or the owner’s knowledge of 
such previous propensity, or to show that the injury was attributable to 
neglect on the part of the owner.” A dog is therefore no longer allowed 
his “ first bite ” at cattle, but retains rhe privilege against other animals and 
against men, 

70, Ferocious animals. — In the case of animals of the ferocious 
species, i.e., known to mankind to be ferocious, the plaintiff need not prove 
S'denter but can recover for the injury on proof that it was caused by an 
animal of that kind kept by the defendant. Though the rule was laid down 
long ago,® there have not been many occasions fur applying it in England 
to which the wild animals of the tropics are alien.® An elephant was 
classed as an animal of that kind both by the English Court of AppeaD® and 
the Madras High Court, i’- but in Burma a different vie v was taken.®® The 

1. (1S63) 13 C.B N.S. 4-31. Above, Chap. IV, para, 26. 

2. (1923) 2 K.B. 212 ; above. Chap IV, para, 26. 

3. miei V. IFard, (1882) 10 Q.B.D. 17 ; see Lathall v. Joyce .J- Son, (1939) 3 A.E.R. 

864. 4. Buckle v. Ilolmec, (1926) 2 K.B. 125. 

5 Clinton v Lyons, (1912) 3 K.B. 118. 

6 Had'wiell v. Righton, (1907) 2 K.B. 345. 

7. (1871) 34 & 35 Viot. c. 56 ; (1906) 6 Edw. VII, c. 33. The liability under this Act 
of two persons whose do^s attaclred a Sock of sheep is, as under the general law, joint 
and several for the whole damage ; Arneil v. Paterson, (1931) A.C. 560. 

8. Hale, P C I, 430 ; Mason v. Keeling, (1699) 12 Mod. 333 ; A’, v. Higgins, (1730) 
2Ld. Raym. l.’^SS. 

9. Bisossi V. Harris, (1858) 1 F. & K. 92 (a bear) ; MarUr v. Ball, (1900) 16 T.L.R, 

239 (a Zebra). 10 Pilburn v. People's Palace, (1890) 25 Q.B.D. 258. 

11. Vedapuratti V. Koppan Hair, (1911) I.L.R. 35 Mad. 708 : 21 M.L.J. 434. 

12. Maung Kyev> v. Ma Kyin, (1900) 7 Bur. L,.J. 73. 
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test as to whether aa animal falls under the one class or the other is the 
“experience of mankind. In Manton v, BrocJclehank,^ the Oonrt of 
Appeal refused to hold that a horse when left at large with other horses in a 
field is a dangerous animal. It may cause harm occasionally by kicking or 
biting but it was not a fact of such notoriety that a court must take judicial 
notice of it. In' Me Quaker v. Goddard^ the Court of Appeal recently 
held that a camel is not a wild animal. “ Camels are nowhere in the 
world to be found in a wild state ”. A visitor to a Zoo who was bitten by a 
camel while giving an apple to it was held not entitled to sue the owner of 
the Zoo in the absence of proof of scienter of the particular animal’s vicious 
tendency. The test of liability is the keeping or possession of the ferocious 
animal.* Whether the defendant was in possession of it is a question of 
fact.*^ It is unnecessary that the defendant should be its owner. ^ He is 
however not liable if he has not brought or kept it but it is naturally on the 
land and escapes, e.g., a wild animal in his forest, rabbits or rats on his 

land.'' In view of the above clear test it is unnecessary to go back to old 

distinctions between animals ferce naturae and animals mansuetce naturae, 
or between those in which a man has valuable property for the purpose of 
suing them in trover® or for their being distrained,® or tor the purpose of 
the law of larceny, and those in which he has no such property. The older 
views as to civil liability baaed on these tests are not relevant for the 
present purpose.!® ll’hue it was formerly the view in England — based on 
the Roman law!!— that in the case of wild animals or animals /em naturae 
a person has no property and was not liable for the harm done by them 
after their escape from his custody.!* 

71. Liability for animals apart from the above rule. — Where the 
case does not fall under the above two heads, the plaintiff can recover only 
if he proves some cause of action like negligence or nuisance, 

(a) Negligtnce. — It is negligeuce to try an unruly horse in a crowded 

1. Filburn v. People’s Pa/aee, above. It is a question of law for the judge and not 
of fact for the jury. 2. (1923) 2 K B. 212. 3, (1940) 1 K.B. 687, per Scott, L.J. 

4. Brady v. Warren, (1900) 2 Ir. R. 632 (the defendant held liable for damage done 
by deer tvhich>had escaped six years ago and had been at large ever since) ; Vedapuraiti 
V." Koppan Nair, (1911) I.L.R. 35 Mad. 708 : 21 M.L.J. 434. 

5. N'urth V. Wood, (1914) 1 K.B. 639 (father held not liable for dog kept by daughter 
at her expense in his house). Above, para. 69. 

6. Afe Kont v. Wood, (1831) 5 C. & P. 1. 

7. Brady v. Warren, (1900) 2 Ir. R. 632 ; Steam v. Prentice, (1919) 1 K.B. 394. 

8. B.g., Hannam y. Moekeit, (1824) 2 B. & C. 934 (rooks). 

9. As to distraint of deer, see Sm. L.C. Vol. I, 503. 

10. Atanion v. Broekleiank, (1923) 2 K.B. at pp. 218, 219. 11. Inst. 4, 9. 

12. Bouhton's ease, (1597) 5 Co. Rep. 104 (i) tconey-boroughs) ; Cooper v. Marshall, 
(1757) 1 Burr. 259 (rabbits) ; as to a fox, see Com. Dig. A. 5 ; Mitten v. Fandyre, (1624) 
Popp. 161; Holt’s dictum in Mason y. Keeling, (above, Chap. IV, para. 27) was influenced 
by these old views. 
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place, 1 to lake an nnbroken colt in a highway where it is likely to be 
frightened by ears or lights,* to allow a dog to rnn about in a crowded 
street,* to leave a horse unattended in or near a highway, thus allowing 
it to escape into the highway and do damage,* to leave a milk-cart and 
pony unattended on the road with the result that the pony caught a passer- 
by and bit her,® to keep beehives near a neighbour’s land with knowledge 
that the bees fly into it.« Rut it is not negligence merely to take cattle 
without a light on a highway,'^ to leave a dog with no vicious propensities 
inside a saloon car on the road in the owner’s absence during shopping, 
when the dog jumped about and broke the glass pane from which a bit 
flew and hurt the eye of a passer-by,® or to take out racing grey- 
hounds, merely because they like other dogs are likely to chase cats 
or bite the rescuer thereof.* 

While in the case of animals kept or led in a highway, the case-law 
presents no difficulty, it is otherwise in the case of animals escaping from 
adjoining land to a highway. Certain cases of which Heath's Garage Ltd. 
V. Hodges'^-^ is a prominent instance have laid down the rule that an owner 
of land adjoining a highway owes no duty to prevent the escape of his 
animals on his land to the highway or to keep his fence or gate in order 
or closed to prevent such efecape. In Heath's Garage Ltd. v. Hodges the 
defendant’s sheep had emerged into the highway from a gap in a hedge 
fencing a field occupied by hiin and two of the sheep while running on 
the highway to join the rest of the flock got under a motor car and over- 
turned it. An action for injury to the car was dismissed on the ground, 
first, that the defendant was not under any duty to prevent the escape of 
the sheep into the highway, second, that even if there was a breach of such 
a duty, the damage was not its natural consequence. Similarly in an earlier 
case,” some cows had escaped from defendant’s land into the highway 
through a gate which. was open at the time and threw down a cyclist on the 
road. An action was dismissed on the ground that there was no proof that 
the gate was left open by the defendant or his servants and there was no 

1. Michael v. Alettree, (1676) 2 Lev. 172. 

2. Turner v. Coates, (1917) 1 K.B. 670 ; Finn v. Rev), (1906) 32 T.L.R. 45. 

3. Pitcher v. Martin, (1937) 3 A.E.R. 918 ; also a nuisance, per Atkinson, J. 

4. ■ Gayler v. Davies, (1924) 2 K.B. 75; Deen v. Davies, (1935) 2 K.B. 282. 

5. Aldham t. United Dairies, (1940) I K.B. 507 C.A. 

6. O'Gorman v. O'Gorman, (1903) 2 Ir. R. 573. 

7. Catehpole v. Minster, (1914) 109 L.T. 95.3. As to bees, see Kearry y. Pattinson, 
(1939) 1 K.B. 471 C.A. 

& Pardon v. Hareourt-Rivington, (1932) 49 T.L.R. 215 (H.L.). See also Sycamore 
V. Levy, (1932) 147 L.T. 342. 

9. Toogood T. Wright, (1940) 2 a!e.R. 306 C.A. 10. (1916) 2 K.B. 370 C.A. 

U. Ellis V. Banyard, (1912) 106 L. T. 51 C A. ; see also Jones y. Let, 106 L. T. 123; 
Higgins y. Searle, (1909) 100 L. T. 280. 
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duty to prevent its being opened by a stranger. TLe rule enunciated in 
these cases appears to be too broad and rigid and would hamper the 
proper application of the principle of due care. In Brackeniorough v, 
Spalding Urban District Gouncil'' the House of Lords held recently 
that the owner of an ancient market held in part of a highway owed 
no duty to provide safe pens to prevent the escape of cattle brought to 
the market or to provide any pens at all. The defendant Council 
who owned the market was therefore held not liable for the escape of a 
steer brought there by a farmer for grading and certification from the 
pen provided for it and its running out and knocking down a person on 
the highway who die<l of the injuries. The c'ase of t&e market-owner is 
different from that of an owner of an animal kept on his land and 
therefore this decision is not to be regarded as justifying the broad rule 
stated above. Indeed the House of Lords expressly reserved for fnlnre 
consideration the existence, meaning and scope of that rule. But till it is 
reconsidered it is regarded as binding on the English Courts with results 
which are very unsatisfactory. In Hughes v. Willi inis^ the plaintiff sued 
for injury to hie motor car caused by two horses coming and colliding with 
it on a dark morning. He had stopped his car on hearing the noise of 
horses but they came and hit his car. The defendant had kept them in his 
stable which led to a yard from which there was a gate opening into a 
highway but the gate was found open. The Court of Appeal held the 
plaintiff could not recover. Green, M. R., observed that the rule was singu- 
larly ill-adapted to the realities of modern conditions, but much as he 
disliked it, he was bound to follow it. He said, “ A farmer who allows his 
cow to stray through a gap in his hedge on to his neighbour’s land, where it 
consumes 2s. Crf. worlh of cauliflowers is liable in damages to his 
neighbour ; but if through a similar gap in the hedge, it strays upon the 
road and causes the overturning of a motor omnibus, with death or injury 
' to dO or 40 people, he is under no liability at all. . 1 can scarcely think 
that that is a satisfactory state of affairs in the 20th century”. It has 
been recognised that there may bo special circumstances which make the 
rule inapplicable and would sustain an action for negligence tor injury 
caused by the escape of animals into a highway,- but there is no clear 
authority indicating such circumstances. On both questions, duty and 
causal relation, the decision in Heath's Garage Ltd, v. Hodges is not beyond 
coutroversy and in any case such decisions might well be treated as 
proceeding on particular facts and not as laying down an inflexible rule of 
law. Such a rule will be too wide and unreasonable in some oases. If for 
instance a horse or bullock is likely to be frightened by a motor ear and to 
run arnock and knock down a parson on the road, there is no reason' why- 


1. 1942 A.C. 310: (1942) 1 A.E.R. 34, 41, per Lord Wright. 

2. (1943) 1 A.E.R. S35 C.A. - 3. JUd, p. 637. 



220 THE LAW or TOUTS. ' [OltAP. 

duty and causal connection should be denied. Similarly neglect in due 
care and custody of animals which may escape into a road congested 
with modern fast-moving traffic and become a source of obstruction might 
well be regarded as actionable. But if a horse having no known vicious 
propensities escapes from custody and celebrates its freedom by biting a 
passer-by the position is different. ^ In some other contexts the law of 
negligence had to be released from the cramping influence of rigid rules and 
formulae.® In this context also a similar release is required, (b) Nuisance, 
The plaintiff can also succeed if he proves a public or private nuisance due 
to the animals and the damage to be its natural consequence.® 

. 72. Theory of absolute liability for harm done by animals.— In 
Rylands v. Fletcher, Justice Blackburn regarded the old rule of liability for 
the escape of cattle and the rule of liability in May v. Burdett for injury 
by the escape of dangerous animals as authorities for the principle of 
absolute liability. It may be observed however that the analogy between 
the two rules is only on the surface. They differ in some important 
respects.* The iiability for damage done by the escape of cattle was 
always regarded as absolute and was remedied by the action of trespass.® 
Damage done by other animals was remedied by an action on the case of 
negligence, and scienter has been regarded only as proof of negligence.® 
It is difficult to regard the rule in May v. Burdett as an instance of 
absolute liability, because it requires knowledge of the dangerous character 
of the animal, while such knowledge is unnecessary in the case of other 
things likely to do mischief.® The case of damage by a wild animal 
was regarded as an exception to the normal rule requiring proof of 
scienter.® Besides, while cattle-trespass is a form of nuisance, harm 
done by a dangerous animal may be actionable though it did not escape 
from the defendant’s land into another’s as where a vicious dog kept by 
the defendant attacks a guest in his house. 

1. Aldham v. United Dairies, (1940) 1 K.B. 007, 511, C.A , per Lord Greene, M. R. ; 
Cox V. Burbidge, above, p. 216, note 1) would belong to this class of cases and does not 
necessarily support the cases cited above. 2. Chap XIV, para 60 ; Chap. IT, para. 6. 

3. Dewell v. Sanders, Cro. Jac. 490 (private nuisance due to pigeons); Farrer 

v. N'elson, (1885) 15 Q.B D. 258 ; see 41 & 42 Vi"t. c. 63 (prohibition of keeping the Colo- 
rado beetle). 

4 They also dilTered in the way they cante into the English law. In origin no 
doubt both were traceable to the noxal surrender of ancient times. But while the rule of 
cattle-trespass prevailed both in the English and the Roman law, the latter rule came 
from French sources; Wlgmore, Selected Essays on Torts, p. 31. 

5. Above, Chap. IV, para. 24. 

6. Fleming v- Orr, (1855) 2 Macq., (H. L. Sc.) 23, per Lord Cranworth ; see also 
■May v. Burdett, (1846) 9 Q. B. at p. 101, per Lord Denman, C. J. 

7. Above, para. 65. 8. Hale, I, 430 ; Wigmore, Selected Essays on Torts, p. 73. 
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73. Fire. — In England U was enacted by a alatnte of George III* 
that “ no action shall be maintained ag-ainst a person in whose house, 
chamber, stable, barn or ocher bniiding or in whose estate any fire shall 
accidentally begin.” The position in England prior to this Act vVas that 
under the common law or ” the cnstoni of the realm, " an owner of a house 
was absolutely liable for damage due to fire in his premises, unless it was 
due to an act of God or of a trespasser.- In 2'urbervilie v. Slnmp,^ 
Holt, C.J,, and other judges held that the cnstoiu of the re.'ilni applied to a 
fire made by a man in his field as well as in his house and that he was 
answerable for a fire started by his servant. 

” lie must at his peril take care that it does not, through his neglect, injure his 
neighbour; if he kindle it at a proper time and place, and the violence of the wind 
carry it into his neighbour's ground,' and prejudice him, this is fit to be given in 
evidence." 

It must, however, be borne in mind that \vc sliould^not read into this 
or other old iinlhoritiea the modern distinction between different forms of 
liability. When Holt, 0. J., used the phrases ‘ at his peril ’ and ‘ neglect ’ 
in the same breath, he could have had no such distinctions in his mind. The 
result of the Act is that a person is not liable for danuigo due to fire begin- 
ning accidentally in his premises.* He is, however, liable for fire caused 
wilfully or negligently by himself® or by others in his house or estate with 
his permission, but not by a stranger or trespasser.® The negligence tnay 
consist iu allowing a fire to begin or allowing a fire which began by accident 
or by the aCt of a stranger to spread^. The wilful or negligent conduct 
may be on the part of the occupier’s servant,® contr.'xetor.® invitee or 

1. Tile Fires Prevention (Metropolis Act), 1774 (14 Geo. Ill, c. 78) s. 86. In spite of 
its title, it was a general law applicable to the whole country ; Fillittr v. Phippard, 
1847) 11 Q. B. 347 ; The Railway Fires Prevention Act, 190r> (3 Ed. 7, c. 11), and 
(Amendment Act, 1923, make railway companies liable for damage to agricultural land or 
crops up to £ 200, when the damage is due to fire from sparks from their locomotives. 

2. FilUter v. Phippard, (1847) 11 Q. B. 'iVl, per I.ord Penman; Afusgrone v. 
Pandelu, (1919) 2 K. R. 43, 46. 

3. . (1697) 12 Mod. lS2 ; for an earlier authority see ReauUeu v. Finglam, (1401) 
Y. B. Hen. IV fol. 18 pi. 8, per Markham, J. ; Kenny, Cases on Torts, p. 689. 

4. Collingwood v. Home and Colonial Stores, (1936) 3 A.E R. 200; below, para. 76. 

5. Mulholland S' Tedd Ltd. v. Baker, (1939) A. E. R. 2S3. 

6. Filliter v. Phippard, (1847) 11 Q.B. 347; see also Vaughan v. Menlove, 
(1837) 3 Bing. N. C. 468, which is notable for Tinrlal, C. J.'s enunciation of the 
standard of care in the law of negligence ; see below, Chap. XIV, para. 3; cf. a case 
under French Civil Code, Pignegay v. Yemen Ltd., 1943 P.C. 108. 

7. See per Scrutton, L. J., in Job Edwards v. Birmingham Navigations, (1924) 

1 K.B. at p. 361 ; Duke, L. J. in ifusgrove v. Pandelis, (1919) 2 K. B. at 61. 

8. Jefferson v. Derbyshire Farmers, (1921) 2 K.B. 281. A servant acting outside the 
scope of his authority is a stranger; McKentie v. il/fiforf,'(1834) 10 Bing. 388. 

9. Black V. Christ Church Finance Co., (1394) AC. 48 ; ffoneyiuill Sp Stein, Ltd. v. 
Larkin Bros., (1934) 1 K.B. 191 ; below. Chap. XVI. 
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licensee. In Musgrove v. Pctndelia,^ the Court of Appeal held that the Act 
does not exclude liability under the rule in Hyluwli v. Fletcher^ for fire 
which arose accidentally from inflammable material brought by him on bis 
premises.- In that case the defendant was held liable for damage due to 
fire which arose in a garage occupied by him and spread to ihe plaintifiE’a 
rooms above and burnt them and his furniture. The fire arose when the 

defendant’s servant started the engine to move his car. The servant had 

little skill as a chauffeur and was besides negligent in not tur ning off the 

petrol tap as soon as he saw a fire starting in the carburettor, so that it did 

uot spread to the tank and assume greater proportions. The decision could, 
therefore, have been rested wholly on the ground of his negligence or the 
negligence of the defendant in allowing an unskilled servant to deal svith 
the car. 3 The Act would not apply to a fire whicU is the result of bringing 
on one’s land any inflammable material like an e-vplosive* or a dangerous 
operation like taking a flas’u-ligUt photograph of the interior of a building.® 
The Act does not also e-xclude liability for breach of coutracc, A 
book-binder was held liable to pay the value of the books which the plaintiff 
had entrusted to him, though the books were destroyed by an accidental fire 
in bid house.* As there is no similar enactmeut in India, there is no 
difficulty iu applying the rule in Rylanda v. Fletcher to fires which begin 
by accident from dangerous things brought by a person on his land. 

74. Bringing or accumulating on the land.— The rule applies only 
if the defendant brings or accumulates on his laud something that is likely 
to escape and do mischief. It will not apply to the escape of things 
natnrally on the land, e.g., rain water flowing from an upper to a lower 
land,’ sub-soil water percolating from a higher to a lower mine,* rocks 
slipping from an upper on a lower land owina to action of the weather,® 

1. (1919J 3 K.B. 43. .Sec also Mulholland Tidd, Ltd. v. Bakir, (1939) 3 A.E.R. 253. 
The older cases tA Joms v. Festiniog Ry. Co., (1868) b.K. 8 Q B. 733, and Powell v. Pall, 
(1880) 5 Q.B.D. 597 where railway companies were held liable for 5re due to sparks could 
be explained on the ground of nuisance cr negligence. 

2. The opinion of Bankes, L.J , that the rule of Rylands v. Fletcher, was in existence 
in the common law before the Act and did not come within its operation appears to be 
open to the objection that it introduces modern distinctions into mediaeval rules of 
liability, as to which sec IIoMsworth, Vol. Vlll, p. +68; Wigmore, Selected Essays on 
Torts, pp. 78, 79 ; beJow, para. 83. 

3. Eatt India Distilleries v. .Mathias, (1928) l.L.R. 51 Mad. 994: 55 M.L.J. 663, per 
Coutts-Trotter, C.J. 

4. Rainhant Chemical tVorhs v. Belvedere Co., (1921) 2 A.C. 465. 

5. Iloneywill ^ Steins, Ltd. v. Larkin Bros., (1934) 1 K.B. 191. 

6. S’haw V. Symmons, (1917) 1 K.B. 799, 7. Above, para. 27. 

8. Smith Y. Kenriek, (184^7 17 C.B. 516 ; see also Bartlett v. Tottenham, (1932) 1 Ch. 
114; for other cases, see below, para. 75, 

9, Pontardawe Rural D. C. v. Moores-Svsyn, (1929) 1 Ch. 656. 
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■weeds, vermin or wild animals naturally on the land.i In such cases, 
liability is not absolute but may arise by negligence.® Where a third party 
has brought or accumulated a dangerous thing on the- defendant’s land 
without his knowledge or leave, the defendant is not liable. He would, 
however, be liable if he negligently allowed the danger to continue.® The 
rule may apply to the person who brought it. Where the defendant permits 
him to do so, both would be absolutely liable.* 

75. Restriction of the rule to extraordinary user.— To the above 
formula that ‘ the defendant is liable if he brings or accumulates on his 
land something likely to do mischief if it escapes,’ there is high authority® 
for interposing a condition that ' the bringing or accumulation should be a 
non-natural or extraoi-dinary user of land ; or in other words, natural or 
ordinary user is suggested as a defence or exception to the rule of absolute 
liability. Lord Cairns’s judgment in Rylands v. Fletcher,^ has lent support 
to this view. There are two classes of cases where this defence has been 
usually invoked : first, the working of mines on one’s land with the result 
that underground water which is set free percolates, by force of gravitation, 
to mines on a lower level, and second, the use of water-closets, cisterns, 
gutter pipes, etc., on the upper floor from which water escapes by accident 
to the lower floor in a house. In the first class of cases it has been settled 
for a long time that there is no liability, if the owner of the upper mine 
works it in the ordinary and usual way.® But it is otherwise if he pumps 

1. flnMWeaV Ci7«, (1597) 3 Co. Rep. 104 (/i) (coney- boroughs) ; Cooper -v. Marshall, 

(17S7) 1 Burr. 259 (rabbits); Giles v. (1890) 24 Q.B.D. 656 (thistles) ; Brady-v. 

H^arren, (1900) 2 Ir. R. 632 (rabbits); Steam v. Prentice, (1919) 1 K. B. 394 (rats). It is 
otherwise if the defendant uses his land for gathering or breeding game; Farrer v. 
Nelson, (1883) 15 Q.B.D. at p. 260. 

2. Proprietors of Margate Pier and Harbour v. Margate Toevn Council, (1869) 
20 L.T.N.S. 564 ; above, para. 58. 

3 Whitmores, Ltd. v. Stanford, (1909) 1 Ch. at p. 438 ; see also Brady v. Warren, 
(1900) 2 Ir. R. 632 ; Edvards v. Birmingham Navigations, (1924) 1 KB. 341 ; Smith v. 
G. W. Railway, Co., (1926) 42 T.L.R. 391 (tlxe defendants, a railway company, held not 
liable as there was no negligence in stopping the leak in a petrol tank placed in their 
premises by the consignor). 

4. Rainham Chemical Works v. Belvedere Fish Guano Co., (1921) 2 A.C. 463 ; 
(1920) 2 K.B. 487, 500 

5. Farwell, L. J., in West v. Bristol Tramways Co., (1908) 2 K. B.'at p. 23; Fletcher- 

Moulton, L.J., in Wing v. London General Omnibus Co., (1909) 2 K.S. at p. 665 ; and in 
Richards v. Lothian, (1913) A.C. 263 ; Lord Backraaster in Rainham Chemical Works t. 
Belvedere Fish Guano Co., (1921) 2 A.C. 465 at 471; Slesier & Scott, L JJ., in Western 
Engraving Co. v. Film Laboratories, Ltd., (1936) 1 A.E R. 106 ; Sedleigh-Denfield v. 
O'Callaghan, (1940) A.C. 880 at p. 888, per Lord Maugham. 6. Above, para. 64. 

7. Smith's. Kenriek, (1849) 7 C.B. 515; Lomax v. Stott, (1870) 39 L.J. Ch.834; 
Fletcher t. Smith, (1877) 2 A.C. 781; Wilson v Waddell, (1876) 2 A.C. 95 ; West Cumber- 
land Iron ^ Steel Co, r. Kenyon, (1879) 11 Ch D. 782 ; Bartlett v. Tottenham, (1932) 1 Ch. 
114 ; Rouse v. Gravel Works Ltd., (1940) 1 K.B. 489 G.A, See also Wilkins y. Leighton, 
(1932) 2 Ch. 106. -iv 
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■water on to other property.^ Similarly a person is entitled to protect his 
land from a flood by putting up an embankment though the result may be 
that the ■water finds its way into another's land but he has no right to 
divert a flood which had come on his land to other property for relieving 
his own.3 It is possible to explain the immunity of the mine-owner with- 
out resort to this defence. The rule itself does not apply to him, because 
he neither brings nor accumulates water on his laud.* Besides, he can rely 
on another ground of excuse, viz., that the owner of the lower mine volun- 
tarily took the risk of its inundation by altering the natural condition of his 
land and not guarding himself against the results of that alteration by leav- 
ing sufficient barriers against percolation of water.* The English Court of 
Appeal held recently that the defence of natural user is not confined to the 
mine-owner. A person who dug gravel in his land and thereby made a pit 
thereon was held not liable when the water collecting in the pit was 
blown by wind on the edge of the adjoining land and caused damage by 
erosion.* In the second class of cases,'’' a similar ground of defence is 
available, because a person who occupies the lower floor of a house with 
such usual features of domestic convenience as a cistern or a water-closet in 
the upper floor may be deemed to have agreed to take the risk of any 
accidental escape of water not due to the negligence of the occupier of the 
upper floor. Where the water was intended for the use of the plaintiff 
also in the ground floor, then the defence of implied consent is stronger. 
In Garstairs v. Taylor,^ water on the roof of a warehouse was collected in 

1. Baird y. Williamson, (1863) 15 C.B.N.S. 376 ; Westminster Brymbo Coal Coke 
Co. V. Clayton, (1866) 36 L.J. Ch. 476 ; cf. Westhoughton Coal ^ Cannel Co. Ltd. v. Wigan 
Corporation Ltd , (1939) Ch. 800, C. A . 

2. PLUld V. L. 4- BT. W. Ry. Co., (1874) L.R. 10 Ex. 4 ; Gtrrard v. Crowe, (1921) 1 A.C. 
395 ; fee also R. v. Pagham, (1828) 8 B. & C. 355 ; Menties v. Breadalbane, (1828) 3 BHgh. 
(N.S.) 414; Shidramappa v. Mahomed, (1920) 22 Bom. L.R. 1107 : 59 I.C. 391; as to 
driving away a swarm of locusts, see Greyvensteyn v. Hattingh, (1911) A.C. 355. 

3. Whalley v. L. ^ Y. Ry. Co., (1884) 13 Q.B.D. 131 ; Sami Ullah v. Moknnd Lai, 
(1921) I.L.R. 43 All. 688; 19 A.L.J. 736 ; M. S. M. Ry. Co. v. Maharaja of Pithapuram, 
l.L.R. (1937) Mad. 919 ; 1937 Mad. 703 ; Kursked v. Secretary of State for India, 1937 
Pat. 302. 

4. Cf. Moholal v. Bai Jivkore, (1904) I.L R. 28 Bom. 472 : 6 Bom. L.R 529 (the 
defendant who dug a trench for a foundation which resulted in water collecting there and 
damaging the plaintiff’s wall, not liable) ; Kenaram v. Srishtidar, (1912) 16 C.W.N, 875 : 
15 I.C. 543 (the defendant lowered land for cultivation which resulted in flood running 
over it on to the plaintiff's, not liable). 

5. Rylands v. Fletcher, (1868) L R. 3 H. L. at pp. 339, 341. 

6. Roust V Gravelworks Ltd., (1940) 1 K.B. 489 C.A. 

7. Carstairs w. Taylor, (1871) L.R. 6 Ex 217 ; Ross v. Redden, (1872) L R. 7 
0*B. 661; Anderson v. Oppenhtimtr, (1880) 5 Q.B.D. 603; Blake v. Land and Mouse 
Property Co., (1886) 3 T.L.R. 667 ; Gill v. Bdouin, (1895) 11 T.L.R. 378 ; Blake v. fYoolf, 
(1898) 2 Q.B. 426 ; Kiddle v. City Business Premises, (1942) 2 A.B.R. 216. 

8. (1871) L.R. 6 Ex. 217, 
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a water-box made of wood and discharged by a pipe into a drain. The 
box and pipe were. from time to time examined by a competent person em- 
ployed by the defendant, bnt in the interval between two dates of examina- 
tion a rat gnawed a hole in the water-box and water escaped and damaged 
the goods of the tenant of the gronnd floor. The plaintiff was held not 
entitled to recover. In ISoss v. Fedden'^ where water from a water-closet 
which was kept for the sole use of the occupant of the upper floor escaped 
and damaged the plaintiff’s goods in a lower floor. Justice Blackburn observed 
that to such a case Bylands v. Fletcher would not apply. In Rickards v. 
Lothian^ the plaintiff’s goods were damaged by the escape of water from 
a lavatory basin in an upper floor due to the mischievous act of a stranger 
in opening the tap and plugging the waste-pipe. In delivering the judgment 
of the Privy Council Lord Moulton held that the act of a stranger was a 
good excuse but added also that the rule in Bylanda v. Fletchw bad no 
application to ordinary user of land or such a use as is proper for the general 
benefit of the community.^ Similarly where the defendants stored water 
in the second floor of certain premises for their manufacturing purposes, 
they were held liable for the escape of water to a lower floor and that the 
above defence was not available .to them ; but the defendauts were also 
found to have been negligent in that case.* In Peters v. Prince of Wales 
Theatre Ltd^ the plaintiff, a leasee from the defendants, complained of water 
escaping from a theatre on the upper floor to his shop below and damaging 
his goods. The water escaped from the sprinkler system installed in the 
theatre. The sprinkler heads which were attached to water pipes froze in 
the severe frost in January 1940 and when the thaw came there was a flood. 
It was held that there was no negligence on the part of the defendants. 

76. Criticism of the theory of ‘ extraordinary user.’ — It is sub- 
mitted that notwithstanding the dicta in the above and other cases, there is 
not Buffieient warrant for imposing the condition of extraordinary user on 
the operation of the rule. In a large class of cases the condition seems to 
be really involved in the phrase, ' likely to escape and do harm,’ which can 
only be applied to unusual or hazardous works or undertakings. But its 
addition as a part of the rule appears to introduce needless difficulties. To 
keep cattle or to have a drain in a man’s premises is an ordinary or natural 
use of property but if cattle or sewage escape to adjoining property he is 
liable. Even to grow a tree may involve the grower in liability- if over- 
hanging branches or spreading roots injure his neighbour’s property. s 

1. (1872) L.R. 7 Q.B. 661 ; cf. Cheater r. Cater, (1918) 1 K-B. 247 (a lessee of premises 
with yew trees). 2. (1913) A.C. 263. 

3. (1913) A,C. at p. 279. See TilUr r, Stevenson, (1938) 4 A.E.R. 207 C.A. (defend- 
ant not liable for water escaping without his knowledge and before his occupation). 

4. Western JSsegraving Co. t. Film Laboratories, Ltd., (1936) 1 A.E.R. 106, 

5. (1943) 1 K.B. 73. 6. Above, para. 38. 

S9 
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Besides the phrases ' natural’ and ‘ordinary’ are vagne and indefinite and 
would deprive the rule of much of its precision and certainty.^ In Nichols 
y. Marsland^ Baron Bramwell said that a reservoir was a reasonable use of 
property beneficial to the community. In Farrer v. Nelson,^ Pollock, O.B. 
expressed the opinion that a person was making a natural use of his land by 
bringing a reasonable quantity of game (viz., pheasants) though they went 
and ate hie neighbour’s corn. In Steam v. Prentice * the plaintiff com- 
plained that the defendant kept a heap of bones for manufacture of manure 
and the bones caused rats to gather which escaped and ate the plaintiff’s 
corn. The defendant was held not liable on the ground that rats were /era 
naturoe and the defendant was not responsible for their coming on the land, 
and also on the further ground that it was not proved that the defendant 
had kept any excessive quantity of bones. This would suggest that he was 
making a proper user of his land. It has been observed in recent cases that 
the bringing of gas! or electricity* for lighting or other domestic purposes is 
a natural user of land. These cases illustrate the difficulties involved by 
the use of the above phrases. It has already been observed that natural or 
ordinary user is also no defence per se to ordinary liability for nuisance.'^ 

77. Escape of the thing and consequential damage.— The second 
condition of the rule is that the thing escaped* and caused damage as a 
natural consequence.* The damage must be substantial. In Eastern & 
South African Telegraph Oo. v. Cape Town Tramways the plaintiffs, 
a telegraph company, complained of interference with the working of a 
specially sensitive recording apparatus by the escape of electricity from 
electric cables of the defendants, a tramway company. The plaintiffs could 
not recover, because there was no tangible or sensible injury to any person 
or property, unless it was “ to the paper which was smudged by the 

1. “ Natural user" should not be confused with " things naturally on the land" 
because it may be natural user to bring things artificially on the land ; ptr Lawrence, 
L.J. in Bartlett v. Tottenham, (1932) 1 Ch. at p. 131. Above, para. 46. 

2. (1S75) L. R. 10 Es. at 260 ; below, para. 80. 3. (1885) IS Q.B.D. at p. 258. 

4. (1919) 1 K. B. 394 ; cf. Bland v. Yates, (1914) 55 Col., J. 612 (a case of nuisance by 
fieas and rats) ; O' Gorman v. O' Gorman, (1903) 2 Ir. R. 593 (nuisance by wild bees); above, 
para. 39. 6. Miller v. Addie ^ Sons, Collieries, (1934) S.C. loO (Ct. of Sess.). 

6. Colingwood v. ffome ^ Colonial Stores, (1936) 1 A. E, R. 74 ; 3 A.E.R. 200; Bhanal 
V. Rangoon Indian Telegraph Assn., (1935) LL.R. 13 Rang. 369. 

7. Above, paras. 46 and 61. 

8. Ponting v. Noakes, (1894) 2 Q.B. 281 (the defendant held not liable for the 
plaintiff's horse eating the leaves of a yew tree within the defendant's boundary); see also 
Wilson V. Nesaberry, (1871) L-R. 7 Q.B. 31. 

9. Goodbody v. Poplar Borough Council, (1915) 84 L. J. K. B. 1330 (the defendants 
who stored electricity in a chamber held not liable for explosion due to gas leaking from 
adioining gas mains and mixing with a burnt fuse in the chamber), 

10. (1902) A.C. 391. 
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eccentric action of the recording apparatus. ” - Lord Robertson observed that 
" a man cannot increase the liabilities of his neighbour b; applying his own 
property to special usee, whether for business or pleasure. This decision 
should not be understood to lay down that a person is not liable for injury 
to weak or delicate property. In Hoare v. McAlpine^ it was held that the 
defendant was liable under the rule of absolute liability for causing 
structural damage to an old and unstable house by vibrations due to his 
driving a large number of piles in his premises. 

78. Extension of the rule in Rylands v. Fletcher.— Though the 
rule was laid down in a case of injury to the property of an adjoining 
occupier the width of its language has led to its extension beyond the 
sphere of nuisance. It has thus outgrown its original dimensions and has 
become a general rule of liability in the law. In Gharing Gross Electric 
Supply Go. V. London Hydraulic Power Go„^ it was held that the rule 
could be applied as between two persons who were using a highway and 
that the defendants whose water pipes were laid near the plaintiff’s electric 
cables under a road were liable for damage arising to the cables from 
water bursting from their pipes. Similarly the rule would apply to a 
dangerous thing brought by the defendant on a highway and injury 
arising to a person passing along,* or to a person or property near the 
highway.® A person who is not the occupier of property, e.g., a guest 
or invitee in it may sue for harm caused by the escape of a dangerous 
thing from the defendant’s land.® 

79. Exceptions to the rule in Rylands v. Fletcher.— The excep- 
tions or defences that have been recognised in Rylands v. Fletcher and 
later oases are : (a) the act of God, (6) the act of a third party, (c) the 
plaintiff’s own fault, (d) the plaintiff’s consent, (e) statutory authority. 
The act of the King’s enemies may also be a defence ^ but no instance of 
it has arisen. 

1. (1902) A.C. at p. 393. 

2. (1923) 1 Ch. 167 ; above, para. 65, note 14. 

3 (1914) 3 K.B. 772. See Coodbody v. Poplar Borough Council, (1914) 84 L.J.K.B. 

1230; Batehclltr Tunbridge (1901) 17 T.L.R. 765 ; Hansotv v. IPearmoutk Coal 

Co., (1939) 3 A.E.R. 47 C.A. 

4. Pet Fletcher-Moulton, L.J. iu Wing v. London General Ommibut Co., (1909) 2 K.B. 
652 at 655. 

5. North Western Utilities, Ltd. v. London Guarantee Accident Co., (1936) A. C. 
108 ; below, pata. 81. 

6. Miles V. Forest Roeh Granite Co., (1918) 34 T. L. R, 500 ; Goodbody v. Poplar 
Borough Council, (1914) 84 L. J. K. B. 1230. 

7. Per Mellish, L. J. in Nichols v. Marsland, (1876) 2 Ex. D. at p. 5. 
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80. Act of God. — ^This term^ refers to snch OTerwhelmtng operations 
of natnral forces as a tempest or an extraordinary rain&il and flood. In. 
Greenock Gorporaiion r. Caledonian Hailwatf Co,,^ the Honse of Lords 
adopted the following definition of a similar phrase in the Scotch law : 


" Damnum fatale occurreneet ere those cummstances which no homan foresight can 
proTi4e against^ and of which hamas prudence is not bound to recognise the possibility, 
and which when they do occor, therefore, are calamities that do not inrolre the 
obligatioa of paying for the consequences that may resolt from them. ’’ 

Snch occurrences are recognised also as exceptions to another rale 
of absolute liability in law, viz., the liability of common carriers for the 
lew of goods entrnsted to them. * This defence involTes the condition 
that the defendant ie not guilty of negligence or a breach of duty to 
take the precautions required in the circnmatances to avoid damt^e arising 
from snch occnrrences. In this sense the defence shonld be available 
also for the smaller liability arising in an ordinary action for negligence. 
In Ryan v. Tounye* the defendant's driver who appeared qnite fit when 
he took ont bis car died suddenly while driving and the car swerved on 
the pavement and hurt the plaintiff. The Court of Appeal held that the 
defendant could not foresee snch an event and was not liable for negligence 
or nuisance. Slesser, L. J. described the event as an act of Qod. The 
well-known cases relating to this defence arose ont of extraordinary 
rainfall.* The latent defect in the soil which led to the flow of water 
underground in Rylands v. Fletcher was evidently not an act of God,? 
In Nichole v. Marsland,’’ the ■ defendant had some artificial lakes in 
his land and on account of an extraordinary rainfall and flood, the 
embankments wbre breached and water escaped and damaged the plaintiff’s 

1. As to iti use in tha Roman law, see D. 19, 25, 5 ; D. 39, 2, 24, 4 ; other 
equivalents were damnum fatah (D, 4, 9, 3, 1 ; D, 18, 6, 2, 1), vie naturalU (D. 19, 2, 59), 
vie major (D. 4, 9, 3, 1) ; and eatut major {D. 44, 7, 1, 4) ; for the nse of the term force 
majture, see Matsoukit v. Prieetman 1/ Co., (1915) 1 K. B. 681. The Latin maxim was 
aetut Dei nemini faeit injuriam. In G. ll'-Ry. Co. v- S. S. Mottyn, (1928) A. C. at p. 93, 
Lord Pbillimore said of the phrase that it was “ an nntheological expression Well 
understood by lawyers", but Lord Blanesburgh in the same case "gave a theological 
Colour to it and spoVe of it as an irresistible and unsearchable Providence nullifying 
all human effort " ; Salmond, Torts, p. 394. 2. (191?) A.C. 556 at p. 576. 

3. torviard v. Pittard, (1785) 1 T. R. 27 ; below. Chap. XV, para. 7, 

4. (1938) 1 A. E. R. 522, Cf. The Saint Angue, (1938) P. 225. 

5. Thomat v. Birmingham Canal Co., (1879) 43 L. T. 435 j Dixon v. Metropolitan 
Board of Workt, (1881) 7 Q. B. D, 418; Blyth v. Birmingham Water Worke, (1856) 
11 Ex. 781 (a case of frost bat not pleaded as act of God). In Turberville v. Stamp, 
(1697) 1 Ld. Raym. 254, Holt, C. J. suggested a tempest as a possible excuse to 
liability for £re. 

6. In Dixon v. Metropolitan Board of Worke, (1881) 7 Q. B. D. at p. 422, Lord 
Coleridge said, “ 1 do not feel sure that I have mastered the distinction in principle 
between the cases, Rylande v. Pleteher and Nithole v. Mareland.” 

7. (1876) L. R. 10 Ex. 266; 2 Ex. D. 1. 
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property. It was fonnd as a fact by the jnry that there was no negligence 
in the constrnction of the lakes and the rain was excessive. It was, 
therefore, held that the defendant was not liable. On the other hand where 
the defendant is under a duty to take precautions against an extraordinary 
rainfall, flood or other natural forces and is guilty of a breach of that 
duty, the defence fails. ^ In Gheenock Corporation v. Caledonian 
Railway Co.^ the Corporation of Greenock in Scotland had diverted a 
natural stream for constructing a paddling pond for children and was held 
liable for the damage done by an extraordinary rainfall and flood. The 
House of Lords distinguished the decision in Nichols v. Marsland on the 
ground that it proceeded, first, on the footing that the case was one merely 
of accumulation of water in a reservoir which did not require the same 
degree of care as diversion of a natural stream,^ and secondly, on tlie verdict 
of the jnry that there was an act of God.^ Whether there is a duty to take 
precautions against extraordinary events like an unusual flood or storm 
would depend on the facts in each case. If there is such a duty, an extra- 
ordinary rainfall or storm is no more an act of God than an ordinary shower 
or even a drop of rain, though all these are acts of God in a literal sense.* 
The duty of a person who builds a dam and obstructs the natural flow of a 
river is to prevent damage and if damage results, he is liable.* In Nichols 
V. Marsland ’’ Baron Gram well observed, “ I am by no means sure that if 
a man kept a tiger, and lightning bifoke his chain, and he got loose and did 
mischief, the man who kept him would not be liable.” This opinion 
appears to be inconsistent with a rule which admits act of God as an excep- 
tion. It would, however, be intelligible if the rule were really one of 
absolute liability which it is not. Such a rule would impose on persons who 
engage in ultra-hazardous activities like keeping wild animals or explosives 

1. Nitrophotphate Chemical Manure Co , v. London ^ St. /Catherine Docks Co., 
(1878) 9 Ch. D. S03, 619 ; City of Montreal v. Watt, (1922) 2 A. C. 358 ; Baldwins, 
Ltd. V. Halifax Corporation, (1916) 88 L. J. K. B. 1774; A. G. v. Cory Bros., (1921) 

1 A. C. 521, 536 ; Ruck v. Williams, (1868) 3 H. & N. 308 ; Harrison v. G. N. Ry, Co., 
a8e4) 3 H. & C. 231. 

2. (1917) A. C. 556. Sea Slater v. Worthington's Cash Stores, (1941) 1 K. B. 488. 

3. King V. Southern Canada Power Co., 1937 P.C. 319. 

4. Tha effect of the decision in (1917) A.C. 566 is however to throw considerable 
doubt on the correctness of the decision on the facts in Nichols v. Marsland-, per 
Scrntton, L.J., In A. G. v. Cory Bros., (1919) 35 T.L.R. p. 674. 

6. Ruck V. Williams, (1858) 3 H. & N. 308, 319, Bramwell, B. said : “ There Is a 
French saying ‘ there is nothing so certain as that which is unexpected '. In like manner, 
there is nothing so certain as that something extraordinary will happen now and *then.” 
Therefore the defendants were guilty of negligence in not providing against a storm in 
SO years ; for a similar case, see City of Montreal y. Watt, (1922) 2 A.C. 655. 

6. R. V. Southern Canada Power Co., (1937) 3 A.B.R. 923, at p. 928, per Lord 
Maugham. 

7. L.R. 10 Ex. at p. 260. The learned judge invoked a distinction between beneficial 
user and its opposite for this purpose. See also Farwell, L. J. in Barker y. Herbert, (1911) 

2 K.B. at p. 647. 
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a liability for conseqnences of unforeseeable natural occurrences.^ In other 
contexts^ the phrase ‘ act of God ’ bears different meanings. For instance 
in the law of common carriers it is used by way of contrast with the 
act of man. A common carrier is excused in the case of loss of goods 
in a storm, but is liable for loss due to theft or robbery, as otherwise he 
might collude with thieves and robbers.’ On the other hand in the present 
context, acts of God and of man are both valid excuses. 

81 . Act of a Stranger. — In Box v. J(ihh * the defendant was held 
not liable for the escape of water from his reservoir due to the act of a third 
person who without the defendant’s authority or knowledge emptied the 
water of his own reservoir into the defendant’s. This defence, like that of 
act of God, involves the condition that the defendant is not negligent, and 
has not committed a breach of duty to take the necessary precautions 
against the interference of strangers. The facts of each case must determine 
the kind of precautions that are required. Sometimes a person may be bound 
to provide against the interference of not merely his servants, but licensees 
on his premises, contractors, or even trespassers. He may be bound to 
guard not merely against the neglect but even the wilful acts of these 
people. The question whether a person is a stranger for the purpose of this 
defence, therefore, properly falls under the issue of negligence. In 
Stevens v. Woodward ® the defendant was held not liable when his 
servant washed his hands in a private lavatory which he was forbidden to 
use, and forgot to turn off the water-tap and thereby hooded the lower tloor 
in the premises. Here the defendant was not guilty of any negligence as 
he had taken the necessary care by instructing his servants nc I to use the 
water-tap, and therefore the servant could be treated as a stranger for the 
present purpose. In Richards v. Lothian ® it was found as a fact that 
there was a failure to provide against the risk of negligent use of the water- 
closet, but a breach of duty to provide against wilful or wanton wrongdoing 
by a stranger was neither alleged nor found. Therefore the defendant was 
held not liable. In circumstances of greater gravity the duty will be 

1. Such a rule is recognised in some American decisions and is proposed in the 
Draft Restatement, 1935, Chap. 20. Below, para. 84, note 1 ; Chap. XV, para. 1. 

2. In contracts where ‘ an act of God ’ is mentioned as an event saving liability for 
breach, its meaning will be determined by the context. In the case of a ship-building 
contract an exception of “ force majeure" was held to include a coal strike which dis- 
abled one of the parties from performing the contract, but not a football match or a 
funeral though they were also alleged to have bad a similar effect ; Matsoukis v. Priest- 
man ^ Co., (1915) 1 K.B. 681 ; in a contract for personal services, permanent illness is ‘ an 
act of God Boast v. Firth, (1868) L.R. 4 C.P. 1 ; see also Lebeaupin v. Crispin, (1920) 
2 K.B. 715 ; Hackney Borough Council v. Dare, (1922) 1 K.B. 431. 

3. Below, Chap. XV, para. 7. 

4. (1879) L.R. 4 Ex. D. 76; see also Wilson v. Ifewberry, (1871) L.R. 7 Q.B. 31. 

5. (1881) 6 Q.B.D. 318. 6. (1913) A.C. 263 at pp. 272, 274; above, para. 75.. 
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higher. In the case of fire there may be a duty to answer for the wilful or 
negligent acts of servants, contractors, gnests, or others lawfnlly in one’s 
premises.^ In North Western Utilities, Ltd. v. London Guarantee 
A Accident Oo.,^ a gas company was held liable for failure to watch the 
operations of the sewer authority near its gas mains and guard against 
interference with them and consequent leakage of gas which escaped into 
and destroyed certain premises. In Hale v. Jennings Brothers,^ the defen- 
dants who owned and operated a machine known as chair-o-plane which was 
a form of roundabout with chairs whirling at great speed, were held 
liable when one of the chairs became detached by the interference of 
its occupant and fell on the plaintiff. In Baker v. SnellA there are 
dicta” which suggest that this defence is not available in cases of keeping 
dangerous animals.. This view like the dictum of Baron Bramwell 
suggesting that the defence of act of God is not available in such cases 
is not consistent with the statement of the rule in Bylands v. Fletcher. 
If it were accepted, the rule would have a different character and content. 
Even then it may be doubtful if the keeper of a wild animal would be liable 
for the wholly wilful act of a third party.® The learned judges who 
propounded the above view rested it on the theory that the keeping of a 
dangerous animal is wrongful per se. This is open to the criticism, first, 
that no action lies for the mere keeping until damage arises, and secondly, 
that liability even for wrongful or negligent conduct extends only to its 
direct consequences and not to consequences which are due wholly to an 
independent agency. If the theory were right, managers of zoological 
gardens and circus-proprietors who keep wild animals for public amusem'ent 
or for business would be continual wrongdoers. 

82. Plaintiff’s own fault, plaintiff’s consent and statutory 
authority. — These are not special defences and apply also to normal rules 
of liability. They may be briefly noticed here, (a) Plaintiff’s own fault. — 
This defence was recognised long ago in the case of cattle-trespass where it 
was due to the plaintiff's breach of duty to fence his land.'' Similarly a 
person cannot complain of injury due to his meddling with a dangerous 

1. Above, para. 73. 2. (1936) A.C. 108. 3. (1938) 1 A.E.R. 579. 

4. (1908) 2 K.B. 352, on appeal, ibid, p. 823 ; about this case, see Seven, Selected 
Essays on Torts, p. 572 ; Pollock, 25 L.Q.R. 317 : Salmond, Torts, p. 562. The facts of 
this much-discussed case were that the defendant, a keeper of a public house, had a 
dog known to be savage and the servant whose duty was to take it out and chain it, 
took it to the kitchen and said : " I will bet the dog will not bite anyone in the room ” 
and let it go, saying “ Go it. Bob ” whereupon it flew at the plaintiff, the housemaid, 
and bit her. The trial Court dismissed her action on the ground that the servant's wilful 
act was not in the course of his employment. The appellate Courts disagreed and sent 
the case for re-trial as that issue had to be submitted to a jury. 

5. Per Cosens-Hardy, M. R., Farwell, L. J., and Sutton, J. ; contra, per Kennedy, 

L. J. and Channell, J. 6. (1908) 2 K. B. at p. ZfA, per Channell, J. 

7. Above, Chap. IV, para. 25. 
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things or to his trespassing in another’s premises,” or to some neglect on 
his part.” (6) Plaintifif’s consent. — It is illustrated by such cases as 
Garstairs v, Taylor,^ Rikards v. Lothian.^ (c) Statutory anthority — ^This 
defence was upheld by the Privy Council in Madras Railway Go. v. The 
Zamindar of Karvetnagar,^ where a tank maintained by a zamindar 
under statutory authority breached by excessive rainfall. The defendant 
must make out that the particular act causing damage was authorised by 
statute expressly or by necessary implication ; for instance, an authority to 
make a road pavement was held not to excuse the bringing of creosote 
causing an explosion.^ 

83. Criticism of the rale in Rylands v. Fletcher.— Though the 
rule in Rylands v. Fletcher has been adopted by the English Courts,” and 
has become part of the common law, some difficulties in it cannot be 
ignored and may be here stated, (a) It purports to be a rule of absolute 
liability,” but in reality, it is not, by reason of its exceptions. It was 
apparently designed to meet the danger arising from hazardous works and 
undertakings which were then becoming common with the advance of 
science and industry, but perhaps from a sense of caution against making the 
responsibility too large, was hedged round with exceptions which were only 
added to in later cases like Rikards v. Lothian. (&) It is open to the criticism 
that it is really unnecessary. Though it was propounded in 1867 and since 
invoked in numerous cases, liability could have been imposed in most of them 
on the ground of negligence.^® As the rule does not seem to do more than 
cast the onus of proving absence of negligence and causation on the 


1. Marler v. Ball, (1900) 16 T. L. R. 239. 

2. Sarck v. Blackburn, (1830) 4 C. & P. 297. 

3. Holden V. Liverpool He-w Gat Coal Coke Co., (1846) 3 C. B. 1 ; Lomax v. Stott, 

(1870) 39 I- J. Ch. 834. 4. (1871) L. R. 6 Ei. 217. 

5. (1913) A. C. 263; above, para. 75. 

6. (1874) 1 I. A. 364 ; for other cases see Dunn v. Birmingham Canal Co., (1872) 
L. R. 8 Q. B. 42 ; Hational Telephone Co. v. Baker, (1893) 2 Ch. 186 ; Green v. Chelsea 
Water Works, (1894) 70 L. T. 547 ; Markland ▼. Manchester Corporation, (1934) 1 K. B. 
566, 577 ; (1936) A. C. 360 ; as to prescription, see below, para. 86. 

7. West V Bristol Tranrwayt Co., (1908) 3 K. B. 14; Dell v. Chesham, U.C., 
(1921) 3 K. B. 427 ; Farnioorth v. Mayor of Manchester, (1929) 1 K. B. 533. 

8. Also adopted in Scotland ; Eastern South Africa Telegraph Co. v. Cape 
Town Tramways Co., (1902) A. C. at p. 394. It has no counterpart in the Roman law 
(Pollock, Torts, p. 390 note (h) ) or in the systems of law founded on it in the continent •, 
Schuster, German Civil Law, p. 346. Both the German and French Civil Codes have 
a rule of absolute liability for keeping dangerous animals. 

9. As to this phrase, above, para. 64. 

10. In Dhanal v. Rangoon Indian Telegraph Association, Ltd., (1935) I.L.R. 13 Rang, 
at pp. 377, 388, Page, C.J. stated that " the rule in Rylands v. Fletcher is only an appli- 
cation of the doctrine of negligence and quantifies the degree of care in certain cases " . 
It would be perhaps more correct to say that the rule might have done so. 
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defendant, it has been observed^ that the principle of m ipsa loquitur^ in 
the law of negligence wonld serve the same purpose. The rule was perhaps 
considered nsefnl as a convenient formnla which wonld dispense with the 
trial of the issue of negligence by judge and jury in certain olasaos of 
cases, (c) It is inadequate to meet new situations for which the doctrine 
of negligence is also inadequate. Thus for the dangers due to the flight 
of aircraft a different rule which imposed a liability even for accidents 
which could not be averted by all possible care and might be due to acts 
of God was necessary and was supplied by legislation in England.^ (d) In 
form it lacks precision and clearness. We have seen that the phrase 
‘ likely to do mischief and escape ’ is vague and inartistic.* The phrases 
' non-natural ‘abnormal’, or extraordinary user’ are open to the. same 
criticism.* A rule intended to apply to things so imperfectly described 
cannot be satisfactory. It has led to the curious result that the only things 
which can with any certainty be regarded as dangerous within the rule 
ai'e cattle, water, or filth from a drain. But gas or electricity supplied for 
domestic use and a motor car driven on a road are not’ ; nor according to 
an Act of Parliament is a household fire.'^ (e) The historical basis of the 
rule is also open to criticism.* In formulating it Justice Blackburn relied 
on precedents in three classes of oases, cattle-trespass, injury by dangerous 
animals and escape of water, filth and stenchesl* While the first was an 
instance of absolute liability we have seen that cases of the second class 
were really actions of negligence. *<> The third class belongs to the category 
of nuisance which usually arises from some wilful or negligent conduct. 
The precedents in these cases also belong to a period when principles of 
liability were in a crude stage of development and the modern distinction 
between liability for negligence and liability independent of it could not 
have emerged. Justice Blackburn introduced what was really a new 
doctrine on the strength of the above precedents by putting a modern inter- 
pretation on phrases like ‘ acting at one’s peril’ used in them. This mode 
of introducing the doctrine however determined its form and content. So 
we have a rule which equates cattle, wild animals and explosives as danger- 
ous things by finding a common factor in them, viz., their tendency 
to escape and do harm. The role in Rylanda v. Fletcher is thus an 

1. Pollock, Torts, p. 391, note (q) ; Jeremiah Smith, Selected Essays on Torts, 
p. 218 ; Thayer, ibid., pp. 603 to 605, 611. 2. Below, Chap. XIV, para. 95, 

3. Above, Chap. II, para. 10. 4. Above, para. 65. 5. Above, para. 76. 

6. Above, para. 76 ; Dr. Stallybrass in 3 Camb L.J.‘382-S. 7. Above, para. 73. 

8. Winheld, 4 Camb. L.J. 193 ; 42 L. Q. R. 37. See also note 1 above. Professor 
Wigmore bad however high praise for the rule ; Selected Essays on Torts, p. 77. 

9. L.R. 1 Er. at pp. 280 to 286. Lord Cranworth invoked the mediieval rule of 
liability trespass ; L.R. 3 H.L. at p. 341. 

10. Above, paras, 69 and 72. 11. Above, paras. 38 and 61. 
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interesting illnstration of the methods as vrell as the limitations of jndicial 
legislation of which it is an outstanding example. 

84. The rule in Bylands y. Fletcher in the United States.— The 
rule has been followed by the courts of certain States ^ bat others either 
reject it wholly ^ or restrict it to nnnsnal and extraordinary aser.^ The 
phrases ‘ nsual,’ ‘ ordinary,’ and • reasonable nser ’ are interpreted liberally. It 
has been held that storage of water by means of a dam for power for mills, * 
of gas by a gas company,* or of steam in a boiler* is not extraordinary nser, 
and liability can arise only on proof of negligence of the defendant or of his 
servant or contractor. The attitnde of these courts has been explained on 
the ground that considerations of public interest and economic advantage 
differ in a new and nndeveloped country from those in England and the 
rale in Hylands v. Fletcher would by its extreme insistence on the rights of 
landowners undnly hamper productive enterprise.^ 

86. The rule in Bylands v. Fletcher in India.— In India the 
doctrine of Hylands v. Fletcher has been accepted, though rarely enforced, 
by the courts.* But it is inapplicable to the numerous irrigation tanks in 
this country which are maintained under authority conferred by statute, 
prescription or custom.’ Besides it has been observed that storing water in 
a tank for agricultural purposes is in this country a natural and lawful user 
of property and the submersion of lauds on the foreshore of a tank when it 
is at its full tank level is a recognised and customary feature of the 

1— — . ■ I — , — A - - 

1. E^., Minnesota. On this subject see Boblen, Studies, p. 34-5 ; Burdick, Torts, 
p. 606; R. C. L. Vol. XX, p. 866. The Draft Restatement (Tentative Draft No. 12, 1933, 
Chap. 20) has however proposed a rule of absolute liability for cattle trespass, injury by 
wild animals and ultra-hasardous activities like blasting operations. This rule does not 
admit of exceptions like act of God. In some States the rule as regards cattle-trespass is 
not observed in the interests of cattle-farming. Below, Chap. XV. 

2. B-g; New York. 3. E.g., Kentucky. 

4. City ff'aUr Powr Co. v. City of Fergus Palls, (1910) 113 Minn. 33 : 128 N. W. 
817. 5. Gould V. Winona Gas Co., (1907) 100 Minn. 259 ; 111 N.W, 254. 

6. Hujf^. Austin, (1889) 46 Ohio St. 386 ; 21 N.E. 864. 

7. Bohlen, Studies, p. 368. 

8. Madras Railway Co. v. Zamindar of Karvetnagar, (1874) 1 l.A. 364, 387 ; Ram 
Za// V. .LsV/iJAory, (1877) I.L.R. 3 Cal. 176-, Mo/iolal -r. Bai Jivkort, (1904) I.L.R. 28 
Bom. 472, 476 : 6 Bom. L. R. 529 J Ramanujachariar v. Ktishnaswami, (1907) I. L. R. 31 
Mad. 169; Kinaram v. Sristidkar, (1912) 16 C.W.N. 875 : 15 I.C. 543; East India 
Disiilltrits v. Mathias, (1928) I.L.R. 51 Mad. 994: 35 M, L. J. 663 ; ef. Gooru Churn v. 
Ram Dutt, (1865) 2 W.R. 43 decided before Rylands v. Fletcher. Sir F. Pollock was 
against applying the rule in India ; Torts, p. 395 ; Fraud, p. 52. 

9. Madras Ry. Co. v. Zamindar of Karvttnagar, (1874) 1 l.A. 364 (statute) ; Ram 
Loll V. Lill Dkary, (1877) I.L.R. 3 Cal. 776 (prescription) ; Shakyad Alt v. Shyam Pratab, 
(1917) 41 I.C. 382 (Pat.) (custom). As to responsibility of (rovarnment in maintaining 
irrigation works, see Sankaravadivelu v. Secretary ef State for India, (1904) I. L. R. 28 
Mad. 72: IS M.L.J. 32. 
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irrigation syetem.^ But it may be negligence to fail to take adequate pre- 
cautions against damage resulting from new irrigation works.* 

86. Defences to liability for nuisance. — Besides general defences 
which are discussed later, some special defences are grant* and prescription. 
A right to continue a nuisance can be acquired by prescription if it has been 
peaceably and openly enjoyed as an easement and as of right, without 
interruption and for twenty years.^ It is essential that the thing to do which 
a right is claimed should have been a nuisance during the whole period of 
twenty years. In Sturget v. Bridgman^ the defendant had used certain 
noisy machinery for more than twenty years. The plaintiff, a doctor, was 
actually disturbed by the noise only shortly before the action when he built 
a consulting room in his land near the defendant’s premises. It was held 
that the defendants had not acquired a prescriptive right to cause the 
nuisance by noise. The plaintiff’s coming to the nuisance was at one time 
supposed to be a good defence so that even if a nuisance came into existence 
shortly before the plaintiff became occupier, he could not complain. This 
doctrine was a relic of the old rule of procedure that an assize of nuisance 
lay only at the instance of a free-holder who was in possession when the 
nuisance arose.* It was repudiated in the last century^ and the law now 
knows no such defence. It is also no defence that the defendant was making 
a reasonable or convenient nse of his property or locality,* that the nuisance 
complained of would not arise merely from the act of the defendant with- 
out the contributory acts of third parties,* or that it arose in the course of 
acts or works done for public benefit, 

1. Gajapathi JCrithna Ckmtdra Deo r. Rajah of Vitiattagaram, (1930) 60 M.L.J. 662; 
Seihadri v. Naraeimhaekari, 36 L.W. 408 ; 1932 Mad. 532; Shanmugavel y. Vtnkatanaami, 
43 L.W. 197: 1936 Mad. 202. Above, para. 31. 

2. Raja of Vitianagaram v. Sanyatiraju, 1939 Mad. 653. 

3. ladian Easements Act, ss. 8, 13; for instances of implied grant, see Hall v. Lund, 
(18.63) 1 H. &. C. 676 ; Lyttletton Times Co. v. Warners, (1907) A.C. 476 ; Jones v. Priteh‘ 
ard, (1908) 1 Ch. 630 ; P-jollbaeh Collieries Co. y. Woodman, (1915) A.C. 634. 

4 . Indian Easements Act, s. IS. 

5. (1879) 11 Ch. D. 852 ; Liverpool Corporation r. Cog hill, (1918) 3 Ch,307 ; see also 
above, para. 24. 

6. Holdsworth, Vol. VII, p. 330 ; it snrvived in old authorities ; e.g., Blackstone, 
ii, 403. 

7. Elliot son y. Feet ham, (1835) 2 Bing. N.C. 134' ; Bliss v. Hall, (1838) 4 Bing. N.C. 
183 ; Tipping y. St. Helen's Smelting Co., (1865) L.K. 1 Ch. 66 ; Ebrahim Fir Muhammad 
V. Ganga Ram, 1930 Sind 310. 

8. Bamford y. Turnley, (1862) 3 B. & S. 62 ; above, para. 46. 

9. As to pollution of water, see above, para. 33, p. 178, notes 2 and 3 ; see also 
Lambton v. Mellish, (1894) 3 Ch. 163 (noise). The wrongdoers are not jointly but only 
severally liable, and cannot be joined in the same action ; Sadler y. G. W. Ry. Co., (1896) 
A.C. 450. 

10. Shelfer y. City of London Electric Lighting Co., (1895) 1 Ch. 387; see also above, 
para. 23. 
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87. Remedies. — The eztra-jadicial remedy is abatement. The judicial 
remedies are damages and injnnction. In India there is also a special 
remedy provided by the Criminal Procedure Code to prevent disturbances of 
easements or other incorporeal rights.^ In England the Public Health Act, 
1936,^ designates certain nuisances as “ statutory nuisances ” and enables 
private parties aggrieved by them as well as local authorities to initiate 
summary proceedings before a justice of the peace who can order abatement 
as well as a fine. 

88. Abatement of nnisance. — A person may abate or remove a nui- 
'sance, e,g., an obstruction to way, light, water, etc. If he does so, he loses 
the right of action.^ The right of abatement is subject to the following 
conditions, (a) If it is necessary to enter on the wrongdoer’s land tor 
abatement, the wrongdoer must, except in cases of great emergency, be first 
asked to abate the nuisance himself.^ (b) If the nnisance is due to an act of 
omission and not an act of commisssion, a similar notice is essential before 
abatement is made,” except in cases of great emergency.^ But this principle 
does not apply to the removal of trees or branches which stand in a person’s 
land and overhang another’s. In Lemmon -v. Wellb,’' it was held that the 
latter may out them without notice, (e) A public nuisance can be abated 
only when and to the extent to which special damage is caused to the 
abater.* In cases of nnisance arising from non>repair of a highway, there is 
no right to make repairs under colour of abatement of the nuisance.* 
(d) The nuisance should be abated without causing unnecessary damage, A 
person removing a gate or a fence obstructing a way will not be justified in 
breaking it if it was unnecessary to do so. Where a structure, say, a dam or 
weir is in part lawful and in part Unlawful, a party abating that which is 
unlawful cannot justify interference with the rest. He must distinguish 
them at his peril.* ° When however a person had a prescriptive right to send 
down waste water through another’s drain and sent also filth from his 
privies, the latter was held justified in blocking the drain altogether, as the 
prescriptive right was inseparable from the nuisance.** If there are two ways 
of abating a nnisance, a person must choose the less mischievous of the two, 

I. s. 147. 2. 26 Geo. 5 and 1 Ed. 8 c. 49, Part III. 

3. Baten's ease, (1610) 9 Co. Rep. 53 b ; Lagan Ifavigation Co. v. Lambtg Bleaching 
Co., (1927) A. C. 226 at p. 244. 4. Lemmon v. IVebb, (1896) A. C 1. 

5. Penruddoek't ease, (1598) 6 Rep. 100 b ; Joties v. Williams, (1843) 11 M. & W. 176. 

6. Earl of Lonsdale v. N'elson, (1323) 2 B. & C. 302. 7. (1896) A. C. 1. 

8. Bagthavi-<s. Bnxton, L,B.,IMSlfii\C,\s. D. 220; Mayor of Colchester y. Brooke, 
(1845) 7 Q. B. 339 ; Dimes y. Petley, (1850) IS Q. B. 276 ; Seaton y. Salma, (1933) 75 L. J. 
45 ; Ifarasimhnla v. Nagur Sahib, (1933) I. L. R. 57 Mad. 351 : 66 M. L. J. 31. 

9. Campbell v. Lloyd, (1901) 2 Ch. 618. 

10< Pollock, Torts, p. 336 ; Greenslaie y. Holliday, (1830) 6 Blag. 379. 

II. Caiuhweli y. Russell, (1866) 26 L, J. E*. 34. ' 
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though it may be more onerous to him.^ (e) A nuisance must not be abat- 
ed in such a way as to lead to a breach of the peace, ^ e.g.^ by proceeding to 
pull down without notice a house where the owner is living.^ 


89. History of the right of abatement.— Abatement is an extra- 
judicial remedy coming down from ancient times.^ It was once of an 
extensive character and included even pulling down houses or filling up 
ditches.'^ But in course of time it came to be regarded with disfavour « and 
hedged round, like the right of distress, with conditions of an onerous 
character. Many centuries ago Hale advised parties to appeal to a court of 
justice and his advice has been repeated by later judges.*’ 


90. Right of abatement in modern times. — At the present day 
the right of abatement is rarely exercised and the only familiar instance 
of it is the removal of overhanging branches of trees. ^ The right extends 
to trees standing for more than twenty years as there cannot be a prescrip- 
tive right to have an overhanging tree which is ever growing and 
changing.^ The right, however, does not justify the removal and 
appropriation of the timber or the fruits of overhanging trees.*** Though 
the law discourages abatement by individnals, modern legislation confers 

1. Rohirts Vi Rost, (1S6S) 4 H-. & C. 103, ptr Blackburn, J. 

2. Mayor oj Colehesier v. Brooke, (1845) 7 Q. B. 339 at 377; Perry v. Fitekowe, (1846) 
8 Q. B. 787. 

3. Perry v. FUthowt, above ; Jotus v. Jones, (1863) 1 H. & C. 1 ; otherwise if notice 
had been given, Davies v. Williams, (1851) 16 Q.B. 546; Burling v. Read, (1850) 11 Q.B. 904, 

4. Holdsworth, Vol. Ill, p. 279. it was then enforced by the writs of assize and quad 

permitiat, as to which see Blackstone, Vol. iii, p. 221. 5. Street, Vol. I, p. 215. 

6. Lagan Navigation 'Co. v. Lambeg Bleaching Si Co., (1927) A.C. 348 ; Sedleigk- 
Dtnfield v. O' Callaghan, (1940) A. C. 880 at pp. 899, 900, per Lord Atkin ; Maks'od AH v. 
Ma ffli, (1924) I. L. R. 2 Rang. 480. 

7. Earl of Lonsdale v. Nelson, (1833) 2 B. & C. at p. 311, ^er Best, J. 

8. Lemmon v. Webb, (1895) A.C. 1 ; of roots of trees, Butler v. Standard 

Telephones and Cables, (1940) 1 K. B. 399; also in respect of obstruction of Tights of 
common ; Pollock, Torts, p. 334. As regards Indian cases on this type of nuisance, 
see Ilari Krishna v. Shanker, (1894) I. L. R. 19 Bom. 420; Lakshmi Narain y, Tara 
Prosanna, (1904) I. L. R. 31 Cal. 944 : 8 C. W. N. 710; Deo Dutt v. Kauleshvar, (1915) 
28 I. C. 843 (All.) ; Mating Shuie v. Ma Kin, (1917) 43 I. C. 92 (Bur.) ; Vishnu v. Vasudev, 
(19 L8) I. L. R. 43 Bom. 164 : 20 Bom. L. R. 826; Bhudeb v. (1921) 34 

a L. J. 315 : 1921 Cal. 129 ; Maung Po v. Ma Gye/a923) I. L. R. 1 Rang. 281 ; Mahabali 
V. Mantt Mandal, 1924 Pat. 416 ; Arumtigha v. Rangaswami, (1938) 1 M. L. J. 510 : 1938 
Mad. 511 ; Gokal v. Hamira, 1936 Lah. 134. It has been held that the extra-judicial 
and judicial remedies are co- extensive and available without proof of damage ; Vishnu 
V. Vasudev, (1918) I.L.K. 43 Bom. 164 : 20 Bom. L. R. 826 ; cf. Lane v. Capsey, (1891) 
3 Ch. 411 (as to right to abate an obstruction of light for which no mandatory injunction 
could be got). 

9. ffari Krishna v. Shanker, (1894) I. L. R. 19 Bom. 420 ; Keshav v* Shanker, 
(1925) 27 Bom. L. R. 663: 1925 Bom. 446 ; Arumugha v. Rangaswami, above ; cf. Secretary 
of State for India v. Zamindar of Saptur, (1937) 46 L. W. 862. 

10. Mills V. Broohtr, (1919) 1 K. B. 555 ; Mahabali v. Mauu Mandol, 1924 Pat. 
416 ; Syed ffakimuHah v. Samiullah, 1935 All. 760. 
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large powers of abatement on pnblic and municipal authorities.^ In India, 
the Easements Act has enacted in the interests of pnblic peace that the 
dominant owner cannot abate a wrongful obstruction of an easement,* He 
can for instance clear a way blocked by a fallen tree or deviate on 
adjacent land of the servient ow<^ur* but cannot remove any obstruction 
placed by the latter or force a way against the latter’s will.^ In provinces 
to which this Act does not apply, the rules of the English l&w are followed.* 

91. Damages. — The measure of damages is usually compensatory.* 
In the case of actionable discomfort the annoyance or injury suffered by a 
sick person or a person in delicate health may also be taken into account 
in assessing damages,^ though by itself it will not be a sufficient cause of 
action. Similarly in an action for obstruction of light for windows which 
had been reconstructed and only partially coincided with ancient lights, 
the court awarded compensation in respect of the whole of the windows 
including the new and the ancient lights, as the injury to the new lights 
was a direct consequence of the wrong.® In Andreae v. Selfridge & Co.^ 
where on account of dust, grit and noise due to building operations the 
plaintiff complained of' loss of her business in her hotel, the Court of 
Appeal awarded damages for that portion of her loss which could be attri- 
buted to the illegal or excessive part of the defendants’ operations. In com- 
puting damages for future loss or damage, the following cases may arise : 

- (a) A complete cause of action already accrued, e.g., building a wall 
and obstrncting light or air. In this case damages would represent past 
and future loss resulting from the injury, e.g., depreciation of property, 
loss of present use and any future use to which the rooms deprived of 
light may be put.^o In an action for damages for subsidence of the plain- 
tiff’s land due to the defendant’s excavation for minerals, the plaintiff 
cannot claim compensation for depreciation due to the risk of future 
snbsidence.^^ That is not a natural consequence of the past subsidence and 

1. Local Govt. Act, 1881, s. 11 (1) ; Public Health Act, 1875, s- 94; Public Health 
Act, 1936, s. 93. In India, see e-f., the Madras City Municipal Act (IV of 1919), ss 232, 
258 to 277 ; Alt Mahomed v. Municipal Commitsioners of Bomaby, (1924) 27 Boni.L.R. 581 : 
1925 Bom. 458 (as to powers of abatement under Bom. Municipal Act). 

2. S. 36. 3. S. 24. 

4. Narasimhulu \. Nagur Sahib, (1933) I.L.R. 57 Mad. 351 ; 66 M.L.J. 31. 

5. E. V. Rajkumar, (1878) I.L.R. 3 Cal. 573 ; Chunder v- Koylath, (1880) I.L.R. 7 
Cal. 665. 

6. As to exemplary damages, see Bell v. Midland Ry. Co., (1861) 10 C.B.N.S. 287, at 

p. 308. 7. Sprutten v. Doesett, (1896) 12 T.L.R. 246. 

8. In re London, Tilbury and Southend Ry. Co., (1889) 24 Q.B.D. 326. 

9. (1937) 3 A.E.R. 255 : (1938) 1 Ch. 1 ; above, paras. 40 and 45. 

10. Mogre v. Hall, (1878) 3 Q.B.D. 178, 183 ; Griffith v. Richard Qay ^ Sent, a912) 
2 Ch. 291 ; Willt v. May, (1923) 1 Ch. 317. 

11. mstleigh CoUiery Co. v. Tuunicliffe, (1908) A.G 27. 
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a cause of action in respect of future STfbsideuce arises only on its 
occurrence. 


(b) A continuing cause of action, ^ e.g., pollution of a stream by 
discharge of sewage from a town or refuse of a factory,® causing offensive 
smells or noise. In such cases repeated actions may be brought and 
damages in any one of them will represent the loss sustained np to the date 
of decree or assessment,® and not future loss after decree which being 
contingent on the continuance of the wrong must be the subject of a later 
action.* The proper course in such cases is to sue for an injunction. 

(c) Apprehended or threatened injury. — In this case no damages can 
be claimed as no damage has been sustained. But when the plaintiff asks 
for an injunction, the court has a discretion to grant damages instead, w|^ich 

,will then represent all future loss.* 


92. Injunction. — This is a remedy which is peculiarly appropriate in 
the case of nuisances and other continuing wrongs. Formerly in England, 
it was available only in the equity courts.* The common law courts could 
only award damages for the injury already caused by a nuisance. After the 
fusion of these courts by the Judicature ‘ Act, it may be granted by any 
judge of the High Court in England, whether in the King’s Bench or in the 
Chancery Division. That Act vested in the High Court a wide discretion 
to grant an injunction when it appears to the court ‘ just and convenient ’ 
but did not alter the principles on which the discretion was exercised by 
the old equity courts.’’ These principles are substantially embodied in the 
Specific Relief Act in India.' They are stated in the following paragraphs. 


93. Injunction is the normal remedy.— On proof of a nuisance 
existing or threatened, the plaintiff is ordinarily entitled to an injunction. 


1. Holt V. Chard, (1894) 1 Ch. 293 where the phrase is defined. 

2. V. (1877) 5 Ch. D. 769 at 773,/rr Fry, J. ^ 

3. ■ R.S.C., O. 36, r. 88. 

4. Battiihill t. Reed , (1856) 18 C.B. 696 ; Wood r- Convay Corporaiiort, (1914) 2 Ch. 
47 at 57. Bnt damage upto removal of injunction may be given; Basil v. Corporation of 
Calcutta, I.L.R. (1940) 2 Cal. 131: 1941 Cal. 207. 

5. Leeds Industrial Co-operative Society v. Slack, (1924) A.C. 851. 

6. Before the passing of Rolfs Act (25 & 26 Viet. c. 42) they could not issue an 
injunction till the existence of the nuisance had been determined by a court of law. That 
Act gave the power to try questions of fact and law in such cases. 

7. Gaskin v. Balls, (1879) 13 Ch. D. 324. 

8. Ss. 84, 66 ; see Shatnnuzger Jute Co. v- Ram Harain, (1886) I.L.R. 14 Cal. 189, 199 ; 
Callianji v. Harsi, (1894) I.L.R. 18 Bom. 702 ; Chaturbhuja v Mansukhram, (1924) 
27 Bom. L.R. 73 : 1925 Bom. 183; contra, see Mahmed Ausam V. Jaganath, (1935) I.L.R. 3 
Rang. 230 ; see also Dawson v. Princess Rounak, (1928) I.L.R. 6 Rang. 456 ; Pooeundong 
■Bataar Co. y. Ellerman's Arracan Rice etc. Co., (1934) I.L.R. 12 Rang. 200 : 1933 Rang. 351. 
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anlesa he is gnilty of aome improper condaot, laches or acquiescence.^ The 
reason is that damages are ordinarily an inadequate relief and that the 
plaintiff would otherwise be compelled to bring successive actions for 
damages for a continuing injury. This is the settled rale in England^ and 
in lndia.3 An injunction is preventive when it forbids a nuisance that ..is 
threatened. Where, however, the defendant has abandoned hie intention 
of causing the nuisance, an injunction is unnecessary.* Where the action 
is only to test the defendant’s right, a declaration and nominal damages 
would suffice.® An injunction is mandatory when it directs the removal of 
a nuisance that has already come into existence, e.g., a building obstructing 
the plaintiff’s ancient lights or a factory sending offensive noises or smells. 
This is generally a strong measure to adopt and will be denied where the 

1. Martin v. Price, (1894) 1 Ch. 276 (light) j Skelfer v. City of London Electric 
Lighting Co., (1895) 1 Ch. 287 ; Jordeton v. Sutton, (1899) 2 Ch. 217 ; Wood v. Conway 
Corporation, (1914) 2 Ch. 47 (fumes) ; Stotlmeyer v. Trinidad Lake Petroleum Co., (1918) 
A.C. 485 (pollution of water). 

2. This rule prevailed in (be old equity courts which originally could only award an 
injunction. They got the power to award damages in addition to or in substitution for an 
injunction, by Lord Cairns's Act, 1885, 21 4 22 Viet. o. 27, s. 2, which did not however 
alter the old rule ; Shelf er v. City of London Eleeirie Lighting Co., (1895) 1 Ch. 287. 

3. Light : Ramanjulu v. Apparanji Ammal, (1911) 1 M.W.N. 251 : 9 1.d 417 ; Muthum 
krithna Iyer v. Somalingamuni, (1912) l.L.R. 36 Mad. 11 : 21 M.L.J. 742; Ammani v. 

(1925) 51 M.L.J. 304 : 1926 Mad. 898; Kritto v. Manda, (1908) l.L.R. 35 
Cal. Jotindra v. Probodk, (1931) 35 C.W.N. 963 : 1932 C. 249 ; Choia Lai v. Lalluiai, 
(1904) l.L.R. 29 Bom. 157 : 6 Bom.L.R. 633 ; Bai Kashibai v.' Purushottam, (1923) 25 Bom. 
L.R. 239 ! 1923 Bom. 196 ; Gajadhar v. KUhore, (1915) 13 A.L.J. 385 : 28I.C. 969 ; Thakur- 
das v. 'Abdul, (1920) 2 Lah.L.J. 701 ; Jawahar v. Seva, (1923) 5 Lah. L. J. 487 : 1924 Lah. 97 ; 
see, however, Poosundung Bataar Co. v. Ellerman Arraean Rice Co., (1934) I.L.R. 12 
Rang. ZOO : 1933 Rang. 351 ; rights in water : Ponnusaml Tevar v. Collector of Madura, 
(1869) 5 M.H.C. 6 ; KrUtna Ayyans. Venhataehella, (1872) 7 M.H.C. 60; Bucjii Venkata 
V. Suri Venkata, 1929 Mad. 25; Basavana Gowd v. Narayana, (1930) I.L.R. 54 Mad. 793 : 
61 M.L.J. 563 ; Bali Ram s. Bela 1923 Lah. 594; Ma Shwe y. Maung Shwe, 1927 

Rang. 171; water from eaves ; Masarbhoi v. Munshi, (1891) l.L.R. 16 Bom. 533; Banomoli 
V. Mokundalal, (1912) 23 I.C. 959 (Cal.) ; noise : Khagendra v. Bhupendra, (1910) l.L.R. 38 
Cal. 296 ! 15 C.W.N. 316 ; Land Mortgage Bank of India v. Ahmedbhoy, (1883) I.L.R. 8 
Bom. 35 ; Hulas Rat v. Sohan Lai, 1923 All. 443 ; smell : Sayad v. Sayad, (1888) l.L.R. 12 
Bom. 634 ; Galstaun v. Doonia Lai, (1905) l.L.R. 32 Cal. 697: 9 C. W. N. 612 ; Rangoon 
Municipal Committee v. Burma Ry. Co., (1919) 59 I.C. 823 (Bur.) ; Amerendra y. Bara- 
nagore Jute Factory, (1922) l.L.R. 49 Cal. 1059 ; Anandarao y. Municipal Council, Nag- 
pur, 1926 Nag. 50 ; as to form of injunction, see Chiragh y. Karim, (1918) 64 I.C. 169 
(Lah.) ; for a case of a combined decree for damages and injunction, see Land Mortgage 
Bank of India y. Ahmedbhoy, (1883) l.L.R. 8 Bom. 35; for form of injunction in case of 
light, see Coils' case, (1904) A.C. 193 ; Anderson y. Francis, (1906) W. N. 160 ; Higgins y. 
Beits, (1905) 2 Ch. 210, 217 ; Andrews v. Waite, (1907) 2 Ch. 610 ; in India, C.P.C. Appr. D ; 
Bai Kashibai v. Purshottam, 25 Bom. L.R. 239 ; 1923 Bom. 196 ; for a case of diversion 
by a dam, see Sethuramalinga v. Ananda, (1934) 67 M.L.J. 373 ; 1934 Mad. 583. See also 
the cases noted in para. 40 above. 

4. A. G. V. Borin, (1912) 1 Ch. 378. 

5. Bowes V. Law, (1870) 39 L.J. Ch. 483 ; Smith v. Bauter, (1900) 2 Ch. 138, 145 ; 
Higgins y. Betts, (1905) 2 Ch. 210. 
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plaintiff has been guilty of r laches, delays or any improper conduct.* 
When granting an injunction for removing a nuisance the court may 
award damages for the injury or loss already suffered down to the 
date of the decree or assessment.® The court has also power to issue 
an interlocutory or temporary injunction pending an action in cases of 
urgency.* 

94. Power to award damages in lieu of injunction.— The court 
may in its discretion decline to grant an injunction and will only award 
damages, if it would be oppressive to grant it by reason of the injury 
being small and of other circumstances in the case.” Whether an injury is 
small depends on the facts.* The amount of pecuniary damages which 
could .be awarded is not the sole criterion of smallness.'^ For instance, as 
between the owners of two small houses either of them is entitled to have 
his lights protected from obstruction by the other though the pecuniary 
value of the easement may be a small figure.® Of course any trifling damage 
does not call for an injunction.® The application of the rule in cases of light 
is beset with peculiar difficulties and conflicting considerations of policy. A 
poor man has a right to live in his house with his lights undisturbed by his 
rich neighbour and cannot be compelled to part with them in favour of the 
latter for a sum of money which he does not want and cannot fix.®* On the 
other hand an injunction may be a means of extortion and oppressive in 

1. Benode Coomaret v. Soudaminee, (1889) I.L.R. 16 Cal. 252; Ulagnppan y. Ckidtm- 

Warn, (1906) I.L.R. 29 Mad. 497; . rtjhwant, (1929) 31 Bom. L.R. 771: 1929 

Bom. 388 ; Mahomed y. Jaganath, (1925) I.L.R. 3 Rang. 230 ; Rochdale Canal Co. v. King, 
(1851) 22 L. j. Ch. 606 ; A. G. y. Leeds Corporation, (1870) L.R. 5 Ch. 583; Jones v. 
Llanriost, (1911) 1 Ch. 411. 

2. Marker v. Marker, (1851) 20 L. J. Ch. 251 ; for a case where an injunction was 

refused as the plaintiff bought his land only to make the defendant pay a heavy price for 
it, see Edwards y. The Alloulz Mining Co., Zi. Am. R. 301, 304 "wherever one 

keeps within the limits of lawful action, he is certainly entitled to the protection of the 
law, whether his motives are commendable or not ; but if he demands more than the 
strict rnles of law can give him, his motives may become important," per Cooley, J. 

3. Gilling v. Gray, (1910) 27 T.L.R. 39. 

4. C. P. C., O. 39, r. 2 ; even a temporary injunction ; Kandaswami v. Snbramania, 
(1917) I.L.R. 41 Mad. 208. 

5. Shelfer v. City of London Electric Lighting Co., (1895) 1 Ch. 287, at 322 per 
Smith, L.J. ; see alto SpeciSc Relief Act, s. 56, sub-clauses {g) to (/) ; Dawson v. Princess 
Rounai, (1928) 1. L. R- 6 Rang. 456. 

6. E.g., Petty v. Parsons, (1914) 1 Ch. 704. 

7. Per Lord Macnaghten in Colls y. Home Colonial Stores, (1904) A.C. 179, 193. 

8. See Smith, L.J. in Shelfer y. City of London Electric Co-, (1895) 1 Ch. 287, 322. 

9. Per Jessel, M. R. in Aynslty y. Glover, (1875) L.R. 18 Eq. 544, 547, 

10. Per Page-Wood, V. C. in Dent v. Auction Mart Co., (1866) 2 Eq. 338 at 247 ; per 
Lord Sumner in (1924) A.C. at p. 872. 

31 
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some cases.i Thus it was held that if the plaintiff’s cottage is rendered 
wholly useless for residence, he is entitled to an injunction though the 
defendant’s proposed buildings are much more valuable and the plaintiff 
asked, for a fancy price for selling his property.^ On the other hand a 
baker and confectioner occupying a low and ill-lighted house in a crowded 
part of Leeds could get only damages and not an injunction to stop a 
building-scheme of the defendants as the plaintiff could improve his lighting 
arrangements if he liked and the expense of doing so could be compensated 
in money.3 Though in principle the power to grant a mandatory injunction- 
does not differ from that to grant any other form of injunction,'^ the former 
may be more oppressive than the latter, .especially where the plaintiff has 
not been sufficiently diligent." Bat where the defendant has committed a 
nuisance in defiance of the plaintiff’s rights or protests or in a hurry to avoid 
an injunction, he cannot invoke the court’s power to grant damages instead 
of an injunction." 

95. Power to award damages in lieu of injunction in cases of 
prospective nuisance. — The power to award damages in lieu of an 
injunction may be exercised both in the case of an existing and also a pros- 
pective nuisance.'’ In such cases damages represent compensation for past 
as welj as future damage. The result of a decree of- that kind is that the 
plaintiff is purchased out of his right and submits far value received to a 
permanent nuisance. 

96. Quia timet action. — In an action to prevent a threatened 
injury, called a quia timet action, the plaintiff must establish the certainty 
of snbstantial damage arising from the act contemplated by the defendant." 
The decision of questions of prospective damage is often a difficult matter 

1. Sea^/r Yonoger, L.J. in U933) 1 Ch. at p. 461; Pitkenden v. ffiggt and Hill, 
Lid., (1935) 153 L.T. 128. 

2. Ccmptr v. Laidler, (1903) 3 Ch. 337; see also Greenwood v. Hornsey, (1836) 
33 Ch. D. 471. 

3. Slack V. Leeds Industrial Co-operative Society, (1923) 1 Ch. 431, on appeal, (1924) 
3 Ch. 475 -, see also Holland v. Worsley, (1884) 26 Ch. D. 578 ; Price v. Hilditeh, (1930) 
1 Ch. 500 ; Mahomed Aucam v. Jagnath, (1925) I.L.R. 3 Rang. 230 ; Lee Paik v. Tan 
Kin, 1933 Rang. 344. 

4. ■ Smith r. Smith, (1875) C.R. 20 Eq. at p. 504, per Jessel, M.R. 

5. PishendtH r, Higgs and Hill, Ltd., (1935) 163 L.T. 128. 

6. Daniel v. Perguson, (1891) 2 Ch. 27 ; Shel/er .y. City of London Electric 
Lightir^ Co., (1895) 1 Ch. 287, 323. 

7. Luds Industrial Co-operative. Society y. Slack, (1924) A.C. 851. 

8. Salvin v. Horth Braneepeth Coal Co., (1874) L.R. 9 Ch. 705 ; Pletcher v. Bealey, 

(1884) 28 Ch. D. 688; Med calf y. Strawhridge, Ltd., (1937) 2K.B. 103,111; Amartndra 
V. Barangort Jut* Factory, (1923) I.L.R. 49 Cal. 1059 j Anandriso y. MscnUipal Com- 
mittee of Nagpur, 1926 13%%. 50; lax «. ana ot Lite hjltld- Speer y. Queen Anne's 

Syndicate, (1919) 1 Ch. 407. 
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aud may depend on expert testimony. ^ For instance in Metropolitan 
Asylum District y. Hill,* an ininnction ^vas granted against tUe mainte- 
nance of a small-pox hospital, on the ground of risk of infection to adjoin- 
ing occupiers. In later cases of a similar kind, injunctions hare been 
refused on the ground that medical science does not now sanction the 
theory of aerial infection.® In Salvin v. North Brancepeth Coal Go.* the 
plaintiff complained that fumes which escaped from the defendants’ coke 
ovens were causing injury to his trees and shrubs. It was held that as 
appreciable injury had not so far arisen it was impossible to be certain that 
it would arise in future and that the plaintiff could not ask for an injunction 
to stop the works on the mere ground that scientific evidence was available 
to show that at some future -time damage would happen. 


1. For such (vidente in a case of light, see Stmon ^ Co. v. Bradjird Corporation, 
(1922) 2 Cb. 737; as to advisability of calling for report of an expert, see per Lord 
Macnaghten in Colli r- Home ^ Colonial Stores, (1904) A.C. at p. 192. A well-known test 
recommended in these cases is that if lateral light would come by an angle of 46 degrees 
from the proposed wall or building, there is prima facie enough light and the plaintiff 
cannot complain. See Coils' Case, (1904) A.C. at p-. 210. The test owes its origin to the 
Metropolis Management Act, 1862 (25 & 26 Viet. c. 102), ss. 2, 83. As to this test, see 
Parker v. First Avenue Hotel, (1883) 24 Ch. D. 282 ; Chotalal v. Lallubhai, (1904) I.L.R. 29 
Bom. 157 ; 6 Bom. L.R. 633 ; Framji v. Framfi, (1905) l.L.R. 30 Bom. 319 : S Bom. 
L.R. 825 ; Mussammat Chand v. Narain, 1923 All. 542. 

2. ' (1881) L.R. 6 A.C. 193 ; see also Bendtloeo y. Guardians ofWortley Union, (1887) 
57 L.J. Ch. 762 ; cf. Bramtuell v. Ucy, (1879) 10 Ch. D, 691. 

3. A. G. V. Nottingham, (1904) 1 Ch. 673 ; A.G. y. Rathmines Hosp ital Board, (1904) 
1 Ir. R. 161 ; A-G. v. Manchester, (1893) 2 Ch. 87 ; Withington, Local Board of Health 
V. Manchester, (1893) 2 Ch. 19; as to a hospital for surgical tuberculosis, see Ftost 
y. King Edviard VII Welsh ^e. Association, (1918) 2 Ch. 180. In Fleet v. Metropolitan 
Asylum Board, (1886) 2 T.L.R. 361, 363, Bowen, L.J. made some iniereiting remarks on 
the duty of courts who decide scientific questions ; ef. the remarks of Beaman, J. about 
expert evidence in Bhai Bhicaji v. Perojshaw, (1915) l.L.R. 40 Bom. 401, 413. 

4 . (1874) L.R. 9 Ch. 706; see the well-known observations of James, L.J.. about 
proof of future damage by scientific evidence. 
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DHFAMATiOX. 

1. Be&;matio2i as a tort. — Trom rerj earlj tinses tlie law has ssi^ht 
io prsieet she Msdividnal in hv# repataU&fc as in bis persoo acd propeitjA 
A?i Isjory i« rep^itatioa is as likely, it not more, to dieinrb pcblic peace and 
indiTidiJai esmiott aad happiness as aa injory to persen or propercy.- Till 
cemparatiTsly ii3''jdfcra iimes, the pracuee ot -sfagisg a dael for vindieatiDg 
one*® hononr aT,d gocd name was prevafoni in Eagiand and other cotmSiits 
in Europe. The mods of protecting repctation has varied in the laws of 
diSereot times and coantries. The ancient Hindu law punished the 
defamer but did not compensate the defamed.* The Homan* and the 
Euglteh laws have dons both. In England, however, for a long time the 
eouris of the church entertained eases of defamation* and impesed spiritual 
penalties like penanee. By the sixteenth century they had declined in 
inSuence and the King’s courts had begun to allow the remedy of an 
action, on the case for dfefamaiion. The law of defamation assumed after 
the invention of printing a good deal of importance which has been 
considerably enhanced in modern times by the grtat development of 
joornalifim. The invention of broadcasting by wireless has, by extending 
the area of dissemination of the spoken word, added to its power just 
as the invention ot printing did in the case of the written word two cen- 
turies ago. 

2. Heaninif of defamation. — ^Defamation is the wrong done by a 
person to another’s reputation by words, signs, or visible representations.* 
It is dififerent on the one hand, from wrongful acts which injure reputation, t 
e.g., assault involving disgrace, unlawful arrest or attachment, malictoDS 

1. On the history of defamation, see Veeder, Anglo-American Essays on Legal 
History, Vol. ill, p. 447 ; Spencer Bower, A Code of Actionable Defamation, Appeadiofes III 
and XIX i Holdsworth, Vol- HI, pp. 409, 410 Vol. V, p. 203; Vol. VUI, p. 333; 
40 L.Q.R. 302, 397. 

2. Dt Crttpigny v. WtlUslty, (1839) 5 Bing, at p. 406, per Best, C. J. in -DixOH v. 

Holden, (1869) L. R. 7 Eq. 488, Malins, V. C. spoke of reputation as a kind of property- 
Blackstone included defamation in th e category of wrongs to personal security, Vol. Ill, 
p. 119. 3. Above, Chaj-. 1, para. 24. 

4. The Roman law reserved punishments for cases of libels which were * atroi ' 
or of a serious nature ; eg., libel on a person of rank in a public place. 

5. This jurisdiction was abolished io 1885 ; Holdsworth, Vol. 1, p. 620. Defamation 
of great men called teandalum magnatum was punished by the common law courts. 

6. I, P. C., s. 499. 

7. For another instance, see Cktnna Batappa v. Sankara, (1929) 29 L. W. 604 : 
1929 Mad. 493, (obstruction of a religions head of a mutt going along a highway with 
customary honours). 
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prosecution, a breach of contract like a breach of promise of marriage^ 
or a banker dishonouring his customer's cheque in spite of having the 
latter’s funds in his hands, ‘ and on the other, from words which cause 
damage to a person’s property or business and not to his repntation, e.g., 
injurious falsehood like slander of title or slander of goods. Defamation 
also differs from insult caused by words or representations. The former 
is a wrong done to the regard or esteem in which one is held by others 
while the latter is an injury only to one’s dignity or self-respect. Therefore 
the former requires publication to a third party while insult may consist in 
abusing a perSon only in his hearing. While the former is an actionable 
wrong, mere insult is not actionable though where it accompanies wrongs 
like defamation, assault or trespass, it will be considered as an aggravating 
circumstance and will enhance the damages. In this respect the common 
law deviated from the Roman law which treated defamation, insult, assault, 
etc., as difiPereiit types of a delict known as injuria.^ This peculiarity 
of the English law is traceable to the remedy of the action on the case 
in which damage was usually essential ; and damage can arise only from 
publication to a third party and not from mere insult. The action of tres- 
pass was not available for insult by words though it was extended to ' easel 
of assault causing fear of bodily harm. In India the English rule has been 
followed and it has been held that mere insult apart from defamation is 
not actionable.* Injplt likely to provoke a breach of the peace is, however, 
a criminal offence. ° In the United States, an action for mere insult is 
allowed in certain cases ; e.g., carriers are held liable to passengers for 
the insulting conduct of their servants in the course of their employment.* 

3. Meaning' of ‘ libel ' and * slander '.—The word * defamation ’ is 
the generic name for the wrong ; ‘ libel ’ and ‘ slander ’ are particular forms 

1. Berry v. Da Costa, (1866) L. R. 1 C. P. 331. Wrongful dismissal from service 
may also involve a slur on character for which, however, damages cannot be claimed ; 
Addis V. Gramophone Company, (1909) A. C. 488 ; Secretary of State for India v- 
D 'Attaides, (1934) I.L. R. 12 Rang. SS6. 

2. Maraetti v. iVilliams, (1830) 1 B. i HoHn v. Stemard, (18S4) 14 C. B 

S9S ; Pleming v. Dank of Nera Zealand, (1900) A. C. 577 ; above, Chap. I, para- 16 ; 
but words accompanying the act of dishonour may be defamatory; Allen v. London 
County and Westminster Bank, (1915) 84 L. J. K. B. 1286 ; cf. Frost v. London Joint 
Stock Bank, (1906) 22 T. L. R. 760; Flack v. London and S. W. Bank, (1915) 
84 L. J. K. B. 334. As to measure of damages on a claim for breach of contract in such 
cases, see Gibbons v. Westminster Bank, (1939) 2 K. B. 883. 

3. As to the meanings of this term in different contexts, see Bandars, Institutes of 
Justinian, Lib. IV. Tit. 4 ; above, Chap. I, para. 22. 

4. Girish Ckunder v. Jatadhari, (1899) l.L.R. 26 Cal. 653 ; Saraj Narain v. Sita 
Ram, 1939 All. 461 (abusive words held actionable). 

5. S. 502, I.P.C. 

6. Restatement, Vo). I, § 48. See al'o 49 Har, L.R. 1050, 1052, as to liability of 
other public utility services. 
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of it.i Libel^ is the name given to defamatory siatemeuts or representa' 
tidns in writing or otherwise recorded, e,g., by printing, typing, lithography, 
or raised letters for the nae of the blind, picture, photograph, cinema 61 m, 
caricature, statue, eiSgy, wax model, or other physical symbol like fixing 
up a gallows in front of a person’s house. Slander^ denotes defamatory 
statements or representations which are expressed by speech or its 
equivalents, e.p., a nod, wiuk, shake of the bead, smile,* hissing, the finger- 
language of the deaf and dumb. Libel has generally more permanence than 
slander, though its permanence may be very little as in the case of sky- 
writing. Libel had formerly a larger area of dissemination, especially after 
the invention of printing ; but another invention, viz., the radio,’ has 
reversed the position. It has been suggested that libel is addressed to the 
eye and slandei to the ear ; but the finger-language of the deaf and dumb 
is slander and the reproduction of speech by a gramophone record’ or a 
talking cinema film^ is the publication of a libel. 

4. Distinction between libel and slander in the English law.— In 
England there is an important distinction between libel and slander both in 
the sphere of the criminal law and in the law of torts. Libel is a criminal 
offence ; but slander is not, except in certain cases, viz., where the slau- 
derouB words are blasphemous,® seditious,’ obscene, or amount to a 

1. As to the etymology end history of theee terms, lee Spencer Bower, Appx. I, 

p. 261. 

2. The word is also used sometimes to refer to the set of pubiisbing libellous 
matter. 

3. The word was used in older judgments and statutes in the wider sense ; e.^., 
in Cltmtnt v. Chivit, (1829) 9 B. & C. at p. 174, Bayley, J,, spoke of oral and written 
slander. The phrase ‘ slander of title and of goods ’ includes oral and written statements 
even now. 

4. PtT Lord Campbell in WaUtrt v. Morgan, (1861) 3 De. G. F. & J. 718. 

.5. An extemporaneous speech by wireless is slander ; even reading from a script 
was so held in an Australian case as to which see 51 L.Q.R. 573. See, however, Draft 
Restatement No. 13, s. 1011 ; also (1936) 82 L.J. 250. For a case of slander by broadcast 
on the wireless, see Bergman v. Macadam, (1941) 191 L.T. (Jour.) [f. 131 where the C.A. 
upheld the plea of fair comment and dismissed the action. As to liability of a person 
who makes the words audible through a receiving set and loud speaker in his jjremises, 
.see Performing Bight Society, Ltd. v. Hammond' t Bradford Brewery Co., Ltd., (1934) 
1 K.B. 121 ; Performing Right Society, Ltd. v. Camelo, (1936) 3 A.E.R. 657. Dictation to a 
stenographer is slander, Osborne v. Thomas Boulter Son, (1930) 2 K.B. 226, per Scrutton 
and Slasser, L, JJ., Greer, L.J., contra. See also 43 Har. L.R. 638 ; even if the ateno- 
grapher reads it out, it is slander i (1930) 2 K.B. at p. 331, per Scrutton, L.J. 

6. See however, 51 L.Q.R. 283, 573 ; Winfield, Law of Torts, p. 260. 

7. Youssonpajf'e. Metro-Goldnoyn-Mayer Pictures, (1934) 50 T.L.R. 581. 

8. R. V. miliams, (1797) 36 How St Tr. 656 ; R. v. Carlile, (1819) 3 B. * Aid. (161) • 

R. y. Barraebugh, {1906) 1 K.B. 201. 9. 60 Geo. 3 & 1, Geo. 4 c. 1. ’ 

10. ■ R. v.JohH mikes, (1768) 4 Burr. 2527 ; A’, v. Carlile, (1848) 1 Cox. C.C. 229 ; A. v. 
mcklin, (1868) L.R. 3 Q.B. 360. 
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contempt of courts or a solicitation to commit a crime.^ Libel is actionable 
per se, that is, by mere publication of it and without proof of damage ; 
slander is not actionable except on proof of special damage, nnless it fails 
within certain categories defined by decisions. 

5. Indian law regarding libel and slander.— In India both libel and 
slander are criminal offences.® As regards the civil remedy of damages, 
conrts in India have long been agreed that in cases arising outside the cities 
of Calcutta, Madras and Bombay, the peculiar distinction of the English 
law is not applicable and an action for slander as well as for libel lies 
without proof of special damage.^ In oases arising in those cities, the 
view has prevailed that the English law as it prevailed in 1726 would 
apply. The Calcutta High Court* accordingly held that an action for an 
oral imputation, of unchastity to a woman would not lie without special 
damage, though in such cases the common law rule has been abrogated in 
England by a statute of 1891.® Bat the Bombay’’ and the Madras High 
Courts® have upheld the contrary and, it is submitted, the better view, and 
allowed similar actions without proof of special damage. This view 
proceeds on the grounds, first, that in these cities the High Conrts in their 
original jurisdiction are b‘ouad under the Charters constituting them only 
to administer ‘ justice and right ’ and the English common law as such has 
not been introduced, and second, that in any case the common law has to 
be applied only in so far as circumstances permit and that the rule as to 
slander cannot be applied in these cities as it would produce anomalous 
results by reason of the fact that a different rule prevails in the mofussil.® 
Besides, as adultery is a crime in India, an imputation of it is actionable 
per se even if the strict rule of the English law were applied. A married 

1. X. V. Xead and Hnggonton, (1742) 2 Atk. 469 j R. v. White, (1808) 30 St. Tr. 1131 ; 

R. v. Fisher, (1811) 2 Camp. 563 ; R. v. TibbiUs, (1902) 1 77. 

2. A V. (1801) 2 East. 5. 3. I.P.C., s. 499. 

4. Madras. — Parvathi v. Mannar, (1884) I. L. R. 8 Mad. 175 ; Leslie Rogers v. 
Haju Fakir Mahomed, (1918) 1. L. R. 42 Mad. 132, 135 : 35 M. L. J. 673. Allahabad.— 
Daman Singh v. Mahip Singh, (1888) I. L. R. 10 All. 425 ; Rahim Baksh v. 
Baehammal, (1929) I.L.K. 51 All. 509. Calcutta. — Sakkan v. Bipad, (1906) I.L.R. 34 
Cal. 48 ; Shobhagee v. Bokori, (1906) 4 C. L. J. 390. Bombay. — Kashiram v. Bhadtt, 
(1870) 7 Bom. H. C. (A. C.) 17. Oudh.— Gaya Din v. Mahabir, I. L. R. 1 Luck. 386 ; 
1926 Oudh 363. Sind. — Murlidar v. Naraindas, 1929 Sind 172. Burma. — Ma Win v. 
Ma Ngon, 1923 Rang. 77. Cf. Indian Limitation Act, art. 25. 

5. Bhoeni Money v. Matobar, (1901) I. L. R. 28 Cal. 452 : 6 C. W. N. 659. 

6. 54 and 55 Viet c. 51. The rule had been condemned in such cases ; 
" unsatisfactory ” and “ barbarous ", per Lords Campell and Brougham in Lynch v. 
Knight, (1861) 9 H. L, C. 577 ; sss also Alexander v. Jenkins, (1891) 2 Q. 6. at 801 ; 
Jones V. Jones, (1916) 2 A. C. at p. 489. 

7. ffirabai y. Edulji, (1926) I. L. R. 51 Bom. 167. See Mitha Rnstomji v. 
Nnssenaanji, 1941 Bom. 278, 285. 

8. Narayanasah, v. Kannamma, (1931) I. L. R. 55 Mad. 727 : 62 M. L. J. 608 ; 

above, Chap. I, para, 25. 9. Per Beasley, C. J. in I. L. R. 55 Mad. at p. 736. 
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woman cannot be punisiied for the offence but is not on that ground to be 
disabled from suing, because otherwise there would be the absurdity that 
a man can sue for such an imputation, but a woman cannot.i 


6. Rules regarding slander in England.— Under the common law 
slander is not actionable unless the plaintiff proves special damage to have 
resulted as a direct consequence. To this requirement of special damage 
there are certain exceptions : 

(i) where the words charge the plaintiff with the commission 
of a crime ; 

(ii) where they impute a contagious disease to the plaintiff tending 
to exclude him from society ; 

(iii) where the words are spoken of him in relation to his office, 
profession or trade, provided that (a) the office, profession or trade is held 
by him at the time of the slander, and (S) if it is an office of honour 
merely and not of profit, the words charge him with dishonesty or other 
misconduct therein. 

By the Slander of Woman Act. 1891,® oral imputations of unchastity 
or adultery to a woman or girl have been made actionable without proof of 
special damage. ■ In mediaeval England, there were certain statutes which 
punished slanders affecting magnates or the great men of the realm like 
peers, judges and other high officers of state. These were known as the 
statutes of Scandnlum Magnatum.^ Under these statutes a civil remedy 
was also available though it was rarely used. They became obsolete in 
course of time* and were repealed formally in 1887.6 

A discussion of the above rules is now of little practical interest in 
India and is relegated to an appendix to this Chapter. It is enough to say 
here that the restrictions imposed by them on the actionability of slander 
as distinguished from libel are due to historical causes and are at the 
present day irrational.’’ But the fear of undesirable litisjation has so far 

1. Per Kemp, J. in I. L. R. 51 Bom. at pp. 191, 192. 

2. 54- and 55 Viet. c. 51. This was a result of the decision in Speight v. Gosnay, 
(1891) 7 T. L. R. 239. 

3. They were three ; 3 Ed. I. c. 34 (1375) ; 2 Rich. II, c. 5 (1379) ; 12 Rich. II, 
c. II (1389). 

4. The first instance of a civil action was Towntend v. Hughes, (1676) 10 Rep. 
75. The last was in 1710. 

5. Their purpose was served in the 16th century by the activities of the Court 
of Star Chamber which punished libels on high personages. 

6. By the Statute Law Revision Act, 50 and 51 Viet. c. 59. 

7. Below, Appx., para. 4. See TJtorlty v. Lord Kerry, (1812) 4 Taunt. 355, per 
Mansfield, C- J- In 1843 a committee of the H. L. recommended the abolition of these 
restrictions. The rule has no counterpart in the laws of the continent based on the 
Roman law. It has however been adopted in the U. S. A. 
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prevented .any change in the law. Parliament intervened in 1891 to 
protect women from slander about their chastity ; but in other respects it 
left the law of slander intact. It is also not without significance that the 
abolition of these restrictions is not among the reforms which have been 
referred to the Law Revision Committee for consideration. Indeed a 
conference of Empire journalists who met in London in 1935 demanded 
legislation in the opposite direction by assimilating the law of libel to that 
of slander. 1 In that way they desired to protect newspapers from libel 
actions resulting, as they often do at present, in large verdicts in favour of 
persons who have sustained no pecuniary loss. On the other hand a reform 
of the law as to slander, by wireless broadcasting has been suggested so that 
it may be treated like libel on account of its large area of dissemination. ^ 

7. Points to be proved in an action for defamation.— In an action 
for defamation the plaintiff should prove : 

(a) a defamatory statement or representation concerning him, and 

(b) publication of it by the defendant to a third person or persons. 

On proof of these facts the plaintiff makes out his case. It is then for 
the defendant to establish one of the defences recognised by law. 

8. Defamatory statement or representation.— A statement or 
representation is defamatory when it has a tendency to injure a person’s 
reputation. The usual definition adopted in English text-books and 
judgments is that a defamatory statement is one which “ exposes a person 
to contempt, hatred or ridicule, or tends to injure him iu his profession or 
trade, or causes him to ba shunned or avoided by his neighbours.” * In 
Sim V. Slretcfi,* Lord Atkin preferred the test-: “ Would the words tend to 
lower the plaintiff in the estimation of right-thinking members of society 
generally?" The following definition in tin; Tndian Penal Code ® attempts 
a detailed explanation. 

“ No imputation !•; said to harm a person's reputation, unless that imputation directly 
or indirectly, in the estimation of others, lowers the moral or intellectual character of 
that person, or lowers the character of that person in respect of his caste or of his 
calling, or lowers the credit of that person, or causes it to be believed that the body 
of that person is in a loathsome state, or iu a state generally considered as disgraceful ” 

1. (1936) 81 L. J. 412 , below, para. 83. 

3. (1936) 182 L. T. 230. See also 50 Har. L. R. 729, 730. 

3. Odgers, Libel and Slander, p. 16 ; Gatley, Libel and Slander, p. 14 ; Parke 
B. in Parmiter -v. Cottpland, (L840) 6 M. & W. 105 ; and Lord Blackburn, in. Capital 
and Countiet Bank v. Henty, (1882) 7 A._C. 741 ; Mitha Rmtaniji v. Nmstritianj i, 1941 
Bom. 378. 

4. (1936) 2 A. E. K. 1837, 1840 ; below, para. 16. See also TeUrnier v. National 

Provincial Bank, (1924) 1 K. B. 461, 486-7. 5. S. 499. 

32 
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Thns the term ‘ defamatory ’ which in ordinary speech usually involves 
some disparagement of moral or intellectual character is need in law in a 
slightly wider sense. Words which impute some disease like lunacy^ or 
leprosy, or some caste offence in India like foreign travel or widow marriage 
among the higher castes,^ or disparage a man’s personal appearance, ‘ are 
defamatory in law though they do not touch his character. To say of a woman 
that she was ravished does not suggest any moral turpitude but is still 
defamatory.* Words which do not disparage a person’s reputation but 
merely annoy him are not defamatory, e.ff., a false report in a newspaper 
that he is dead.® Similarly words which do not disparage reputation but 
cause pecuniary loss are not defamatory, but may be actionable as injurious 
falsehood, e.ff., a false statement that a person has retired from business.® 
The disparagement may be in respect of his professional, artistic, literary, 
commercial or official reputation or the opinion held of his intelligence, 
character, status, credit or qualifications.^ 

9. Standard of opinion. — The standard of opinion is that which 
prevails among ordinary, reasonable people of the time and place,® and 
not the opinion which prevailed in another time, or in another country, or 
among a special class or abnormally constituted people. For instance, to 
refuse to fight a duel would at one time have been considered disgraceful 
in England but it is not so now ; an imputation to that effect may not be 
now treated as defamatory. Many sports and practices though respectable 
in times past as bull-baiting, cock-fighting, pigeon-shooting are no longer 

1. Ji. V. -ffarvejf, (1833) 3 B. & C. 257, ^er Abbot, C. J. J Morgan ▼. Lingen, (1863) 
8 L. T. N. S. 800 ; ffodton v. Pare, (1899) 1 Q. B. 455. 

2. M. V. Vidya Sankara, (1883) I. L. R. 6 Mad. 381 ; Vengala Venkayya v. 

Venhataramiah, (1914) 28 M. L. J 585 : 26 I. C. 460 ; Govind Das v. Bishamier, (1917) 
I. L. R. 39 All. 561 (P. C.) : 4+ I. A. 192. 3. Cook v. Ward, (1830) 6 Bing. 409. 

^ 4. Youssoufoff V. Met ro'Goldwyn- Mayer Pictures, Ltd., (1934) 50 T. L. R. 581. 

5. Cohen v. Neo) York Times Co-, (1912) 153 N. Y. App. Div. 242 ; cited in Gatley, 
p. 32 ; see also Emerson v. Grimsby Times and Telegraph Co., Lid., (1926) 42 T. L. R. 238 
where it was held not libellous to publish an account of a man's wedding on the day 
before it took place with the result that he wa.s subject to ridicule by friends who 
knew the mistake. 

6. Below, Chap. X, para. 2. An erroneous report in a newspaper that a barrister 

lias applied for silk may be of this category as in the case of a junior barrister it would 

injure his practice ; 173 L. T. 187. _ 

7. As to whether calling a vakil sophistical in his argument is defamatory, see 
Naganatha v- Subramania, (1917) 32 M. L. J. 392 : 40 I. C. 126, as to calling a person 
ungrateful or ingrate, see Cox v. Lee, (1869) 4 Ex. 284 ; Burke v. Skipp, (1923) 
45 M. L. J. 754 : 1924 Mad. 340 ; suggesting an actress, 28 years of age, to be ten years 
older, held a libel on her professional reputation, Chattell v. Daily Mail Publishing Cff., 
(1900) 18 T. L. R. 165. 

8. Holdsworth Ltd. v. Associated Newspapers Ltd., (1937) 3 A. E. R. 872, 876, 
880. Therefore old precedents are not always reliable guides ; see Harrison v. 
Thornborough, (1714) 10 Mod. 196, 
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SO regarded^ ; a false impntation that a person engages in them may now 
be regarded as injnrions to reputation. Falsely to call a person 'G-ermau’ 
was in England defamatory during the last war® and probably would be so 
also during the present but not at other times. In England to suggest of 
a person that he married a widow would not be defamatory. But in India, 
with reference to a member of the higher castes, it would be defamatory as 
tending to his exclusion from caste.® With the relaxation of the rigour of 
caste in recent times, breaches of its rules, like foreign travel or interdining 
between members of different castes or communities, do not now involve 
loss of caste amenities as they did formerly.* It is therefore doubtful if 
the imputation of such conduct would be now regarded as defamatory. 
Sometimes statements may offend special or conventional views of conduct 
or character but may not be defamatory. For instance in an Irish case,* it 
was held that it was not defamatory to say of a person that he endeavoured 
to suppress dissension and discourage sedition in Ireland, for though such 
words might injure him in the minds of criminals and rebels, they would 
not tend to lower him in the estimation of right-thinking men. Similarly 
it was held in another case* that it was not defamatory to say of the 
plaintiff, a working stone-mason, that “ he was the ring-leader of the nine 
hours’ system,” though that might cause him to be looked upon with dis- 
favour and suspicion by certain employers who disliked the agitation for 
that system. Lord Coleridge, G.J., said that the statement, though false and 
malicious, would not be defamatory merely because the plaintiff might 
probably suffer damage under certain circumstances and at the hands of 
some persons. It was held in another case that it was not defamatory to 
say of a physician that he had met homeopathists in consultation.’’ In the 
course of the argument in that case. Pollock, C. B,, remarked that it was 
not libellous, for instance, to writs of a lady of fashion that she had been 
seen going in an omnibus though that might have been unconventional 
conduct and bring her down in the eyes of fashionable society. To say of a 
workman and a member of a trade union that during a dock-strike he had 
been to the docks and asked for work suggested trickery and disloyalty, and 

1. See Thellason v. VaUntia, (1906) 1 Ch. 480 at p. 488 j see Spencei-Bower, 
pp. 256, 257. 

2. Slatenger v. Gibbs ^ Co., (1916) 33 T. L. R. 35 j Raff v. British French 
Manufacturing Co,, (1918) 2 K. B. 677. As to the words ‘Bolshevist’ or ‘Commanist’, 
see Bums v. Associated Newspapers, Lid., (1925) 42 T. L. R. 37. Cf. Christenson v. 
Castor, (1917) 41 I. C. 696 (Bur.) (to call a Baropeaa a native, not defamatory). 

3. E. V. Vidya Sankira, (1883) I. L. R. 6 Mad. 381 ; Vengala Venkayya V. 
Venkataramiah, (1914) 28 M. L. J. 53 : 26 I. C 460. 

4. Govind Das v. Bishambhar, (1917) I. L. R. 39 All. 561 (P. C.) : 44 I. A. 192 ; 
Coopooswami v. Duraisami, (1909) I. L. R. 33 Mad. 67 ; 19 M. L. J. 714. 

8. Mawe V. Pigott, (1869) 4 Ir. C.L. 54. 

6. Miner V. David, (1874) L.R. 9 C.P. 118. 

7. (Hay V. Everts, (1863) 9 Jur. N.S. 580 ; see Gatley, pp. 16, 22- 
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was defamatory ; but to say of him that he had left hia union or openly 
acted against its wishes or orders not to work may not be defamatory as he 
is thereby only charged with independence and courage.* When a conflict 
of this kind arises between difTereuL points of view, the judge has to decide 
what is, or ought to be the view of right-thinking men. Thus in Byrne v. 
Deane, ^ the plaintiff complained that he, a member of a club, was repre- 
sented by a few lines of doggerel verse put up on the walls of the club, as 
having informed the police of the use of a gambling machine in the club. 
It was held by the Court of Appeal that the words were not defamatory as 
it was not improper to inform the police of an otlence, though it may be 
considered disloyal to the members of ihe clnb. The Court of Appeal held 
in a recent case^ that to call a man a Jew-hater was defamatory. “ To say 
that a man hates a particalar 'race or class of people is to allege at the very 
least, a character which is warped and unlikely to be impartial.”* 

10. Defamation of a corporation. — The repntation of a natural 
person differs from that of a corporation or body of persons. A joint stock 
company cannot be accused of murder or immorality and cannot sue for any 
such imputation.^ But it can complain of words in disparagement of its 
corporate property, business or reputation. For instance in the case of 
South Hetton Goal Co,, Ltd. v. North Eastern News Association,’^ it was 
held that it was libellous to say of a colliery company . that the honses let 
by them to their workmen were highly insanitary and uaht for habitation 
as the statement would lead people of ordinary sense to suppose chat the 
company conducted iis busiuess badly and iiieificieutly. la Mayor of 
Manchester v. Williams,'’ it was held that a municipal corporation could 
not sue in respect of a statement which imputed corruption and bribery to 
some of its departments and th-dt the proper persons to sue were the 
persons concerned. This decision is really nut iucuusisteut with the rnle 
above suggested, as the statement in question did not affect any corporate 
business or repntation. But if it did as where a trading company is alleged 
to be insolvent ® or to consist of alien enemies in its directorate or 
to be in the practice of holding forth false hopes to the public,* <> or 

1. Myroft V. Sleight, (1921) 90 L.J.K.B. 883, per McC.irdie, J. ; see also Leetham v. 
Rank, (1912) 57 Sol. Jour. 111. 

2. (1937) 1 K.B. 818 ; (Sle.ser ami Greene, L.JJ., Greer, L.J. iliss.). 

3. De Stempel v. Dunkels, (1938) 1 A.E.R. 238. 

4. (1938) 1 A.E.R. at p. 259, per Scott, L J. See case noted in (1941) 55 Har. L.R, 298 
(statement by a newspaper about plaintlft', congressman that he opposed appointment of a 
judge on the ground of the latter being a Jew and foreigner, held defamatory per .re). 

5. Ar Pollock, C.B., in Metropolitan Saloon Omnibus Co. v. ffawhins, (1859) 

4 11. & N. at p. 90. 6. (1894) 1 Q.B. 133. 

7. (1891) 1 Q.B. 94. 8. See Kay. L.J., in (1894) 1 Q.B. at p. 145. 

9. Lyons ^ Co. v. Lipton, Ltd., (1914) 49 L. Jo. 542. 

10. Williams v. Beaumont, (1833) 10 Bing. 260. 
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where a newspaper owned by a company is said to be corrupt and to 
sell its advocacy, 1 the company is entitled to sue. In a Bombay case,® 
an action at the instance of an insurance company was allowed in 
respect ot a libel which suggested that, the company was started and 
carried on by adventurers who filled their pockets at the cost of the 
ignorant poor. As in the case of a natural person, the bnsiiiess repute of a 
company will be judged by new standards of morality that now prevail. In 
Holdsivorth, Ltd. v. Associated Newspaper's, Ltd,,^ it was held that it was 
defamatory to say of a company that it had refused to accept an interim 
wages award of a joint conciliation board for the particular industry. Scott, 
L. J., observed that the political and social conditions of industry in Great 
Britain are very different from what they were in the Victorian days of 
indnstralism and laisses faire, and every reasonably intelligent person in 
the country realised that as conciliation boards of representatives of 
employers and employed were intended to secure by a system of collective 
bargaining fair terms for both parties, loyalty to -the conciliation machinery 
was an honourable duty of persons engaged in the industry owed to the 
nation at large. To say farther that the managing director of the company 
was chairman of the conciliation board and had taken active part in 
formulating an employers’ scheme was of course clearly libellous of him in 
his individual capacity. It was, however, held it was not libellous to say 
of the company, that on account of the said conduct of the company, 
members of a trade union had refused to handle its goods at certain docks, 
because to say that a man was coerced rightly or wrongly by a trade 
dispute was not to defame him.^ A non-trading corporation like a social 
club or political or professional association may be able to sue when it 
suffers in public esteem by attacks on its corporate life or activities, e.g., 
where a political association is alleged to promote sedition, or a reputed 
social club to promote immorality.® 


11. Defamation of unincorporated associations.— An unincorpor- 
ated body of persons has no entity apart from the members constituting 
it ; and such members alone can sue in their individual capacity.® 


12. Test of a defamatory statement. — A statement or representa- 
tion is defamatory if it conveys a defamatory meaning about the plaintiff 

1. Journal Printitig Co. v. MacLean, (1894) 25 Ontario R. 509, affirmed (1896) 
28 Ontario App. K 324 cited by Gatlcy, p. 43 ; see also Latinur y, IVescern Morning Newt 
Co., (1871) 25 L.T. 44. 

2. Union Benefit Guarantee Co, y. Thahorlal, (1935) 37 Bom. L. R, 1033, 1936 

Bom. 114. 3. (1937) 3 A.E.R. 872. 

4. (1937) 3 A.E.R. at p. 877, per Slesser, L. J. 3. Spencer Bower, p. 344. 

6. London Association for Protection of Trade y. Greenlands, (1916) 2 A. C. 15; 
Gidnty y, Anglo- Indian, and Domiciled Association, (1930).!. L. R. 8 Rang. 250. 
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to reasoaable men placed in the position of those to whom it was pnhlished.* 
In an action for defamation the plaintiff should establish this fact. It is 
not enough for him to show that by some persons the statement was un- 
derstood in a defamatory sense, or to refer to him.® The standard of under- 
standing is that of the ordinary, reasonable man, 3. having the intelligence, 
knowledge, education, experience and prejudices of the average man in the 
class of people to whom the words were published, “ He is neither a genius 
nor an idiot, neither a fanatic nor a faddist, neither a walking encyclopaedia 
nor an illiterate.” * “ He is a fair-minded person and not one with a 

morbid or suspicious luiud.”^ If this test is satisfied, the defendant is 
not allowed to show that he did not intend to convey any injurious meaning 
or to refer to the plaintiff. « This test though simple in appearance is often 
difficult to apply to concrete cases. The following rules deducible from the 
case-law on the subject may be helpful in applying it. 

13. First rule.— The statement complained of must be understood in 
its ordinary and natural meaning, ^ and the whole of it must be read 
together, and not merely particular parts of it. » The ‘ bane ’ and the 
* antidote ’ should be taken together.* The context® o and the whole of the 
publication of which the alleged libel forms a part®* and any document 
referred to therein^® have to be considered. The rule of natural construc- 
tion has now for nearly two centuries superseded the older practice of 
construing words strictly®* and prevails not merely here but elsewhere in 
the law wherever language has to be construed, e,g., in a deed or a statute.®* 

1. Capital and CtuntUt Bank v. Henty, (1887) L. R. 7 A. C. 741 at Lord 

Selborne, L. C. 

2. Nevil V. Pim Art and General Insurance Co., (1897) A C. at p. 73, per Lord 

Halshury, L. C. ; see also Capital and Counties Bank's. Henty, 1 per 

Lord Watson ; Stubbs, Ltd. v. Russell, (1913) A. C. at p. 398, per Lord Shaw. 

3. Lord Bowen called him “the man on the Clapbam omnibus,’’ see IVest v. West, 

(1911) 27 T. L. R. 189, 476. 4. Spencer Bower, p. 37, note (»i). 

5. Keogh V. The Incorporated Dental Hospital of Ireland, {'ISVQ) 2\s.Vi. ».t p. 
per Lord O’Brien, C, J. 

6. Capital and Counties Bank v. Henty, (1887) L. R. 7 A.C. at p. 772, per Lord 
Blackburn ; Hulton v. Jones, (1910) A. C. 22. 

7. Capital and Counties Bank v. Henty, (1887) L.R. 7 A. C. at p. 745 j The English- 
man, Ltd. V. Antonio, (1930) 35 C. W. N. 271 : 1931 Cal. 81. 

8. Lord Hcrschell, L. C. in Australian Newspaper Co. y. Bennett, (1894) A.C. 

at p. 288. 9. Per Alderson, B. in Chalmers v, Payne, (1885) 2 Cr. M. & R. at p. 159. 

10. Per Lord Halsbury, in (1897) A.C. at p. 72, per Lord Sband, at p. 78. 

11. Cooke y. Hughes, (1824) Ry. & M. 112; Darby v. Ouseley, (1856) 1 H. & N. 1 
at p. 11 (subsequent issues of same newspaper when matter was connected); 
Dattneey v. Holloway, (1901) 2 K. B. 441, 443. 

12. Weaver y. Lloyd, (1824) 2 B. & C. 678 ; Darby v. Ouseley, above. 

13. Per Lord Ellenborougb, C. J. in Roberts y. Camden, (1807) 9 East. 93 at p. 96. 
Below, Appx., paras. 1 and 4. 

14. River Wear Commissoners y. Adamson (1872) A. C. at p. 763, per Lord 
Blackburn. 
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14. Second rule. — If the statement in its plain and natural meaning 
conveys a defamatory imputation about the plaintiff as alleged in the plaint, 
then the defendant is liable unless he pleads and proves that the person or 
persons to whom it was published did not understand it in that sense or to 
refer to the plaintiff. It is not 'enough for him to prove that he did not 
intend the words to convey a defamatory meaning. He may show for 
instance that the words had a special meaning in the context. Thus a 
charge of “ killing ’ another was shown not to impute murder as the 
hearers knew that the person said to have been killed was alive, ^ and a 
charge of robbery or theft was shown in a certain context to refer to a 
distress for rates. ^ In such cases, the defendant should prove that the 
facts which impart a special meaning to the words were known to the 
hearers or readers. * Similarly he may show that the words were used 
as a joke ; but they must also have been understood as such by the persons 
who read or heard them. “ A person shall not be allowed to murder 
another’s reputation in jest ; the jocularity must also be shared by the 
bystanders.”* ” No one can cast about firebrands and death and then 
escape from being responsible by saying that he was in sport. ”* Another 
instance of words which are defamatory in their plain and natural sense but 
may not be so in fact is the case of words of abuse used in the heat of a 
quarrel, as they may not convey any injurious imputation on character.’ 
The same is the case with vituperative language employed in the coarse 
of political or journalistic controversies.® 

16. Third rale. — If the statement does not convey any defamatory 
imputation in its natural meaning, it may be because the words are innocent. 


1. See above, para. 12, note. 6. 

2. Snag^ V, Gee, (159?) 4 Rep. 16 as explained by Baron Parke, in Heming v. 
Fewer, (1842) 10 M. & W. at p. 569. 

3. Wilk’s cate, 1 Roll. Ahr. 51 ; Camptell v. Ritchie, (1907) S. C. 1097. 

4. Hankimon v. Bilby, (1847) 16 M. & W. 492 ; see also Haire v. Wilson, (1829) 

9 B. & C. 643. 5. Donoghue y. Hayes, (1831) Hayes (Ir. Ex.) R. 265, 267. 

6. Ftr Lord Blackburn, in Capital and Counties Bank v. Henty, (1887) L. R. 7 A. C. 
at p. 772. 

7. Thorley v. Lord Kerry, (1812) 4 Taunt at p. 365 ; Penfold v. Westeote, (1306) 
2 Bos. & P. N. R. at p. 6 ; Agnew v. British Legal Life Assurance Co., (1906) 8 F. 422 
(Ct. of Sess.) (‘liar’ and ‘fraud’ held to be merely abusive); Girishehundra v. 
Jatadhari, (1899) I. L. R. 26 Cal. 653 : 3 C. W. N. 55l ; Konu Subadra v. Subbarayadu, 
(1900) 10 M. L. J. 83 ; Brijnath v. Byrne, (1912) 9 A. L. J. 253 ; Harakchand v. Ganga 
Prasad, (1924) I. L. R. 47 All. 391 : 23 A. L. J. 151 ; Subbaraidu v. Tirumala, (1926) 
62 M. L. J. 87 : 1927 Mad. 329 ; Girdhari Lai v. Panjab Singh, 1933 Lab. 727 ; of. Ma 
Win V. Ma Ngon, 1923 Rang. 77. 

8. Australian Newspaper Co. v. Bennett, (1894) A. C. 2S4 (one newspaper calling 
another ‘ Ananias ' for a careless report of a boat-race, held no defamation) ; Madras 
Times v. Rogers, (1915) 30 M. L. J. 294 : 32 I. C. 408 ; below, para. 73. For an instance 
of a religious controversy, see Kumaragurudasa Swami, v. Krishnaswami, (1924) 
47 M. L. J. 664 : 1924 Mad. 898 . 
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or true ^ or have two or more meanings some of which are innocent, ^ or 
have no well-known meaning as in the case of slang, ^ provincialisms, local 
or technical terms not in common use.* In all such cases the plaintiff 
should set forth, by a statement in the plaint known as the ‘ innuendo ’, the 
special or secondary meaning of a defama1;ory character, which the w’ords 
complained of conveyed to the persons to whom they were published ; and 
he should also prove the facts and circumstances which made the words 
convey that meaning to those persons as reasonable men.® These facts and 
circumstances should be such as were known to the persons to whom the 
words were published, and as were known or ought to have been known by 
the defendant.® Thus a statement that, ‘ the plaintiff bad given birth to a 
child’ is not defamatory though false. But a lady recovered damages from 
a newspaper which published this incorrect news, on proof that she was 
married only a month before.'' In such a case the plaintiff has to adduce 
evidence to show that some persons who knew this fact believed the report. 
It is unnecessary, however, to show that the defendant knew that fact, as 
he ought to have known it.® Where the plaintiff alleged that the defendant 
falsely and malicionsly said of him that be set his premises on fire, ” 
meaning thereby that, as he had insured bis premises against fire, he 
intended to defraud the insurance company,® he must prove that this fact 
was known to the hearers. If it waff not, there would be no defamation. 
Formerly the plaintiff could not give evidence of such facts unless he had 
set them out in his plaint. These averments by way of explanation of the 
innuendo were knov/n as the ‘ colloquium. ’ After the Common Law 
Procedure Act, 18.52, lo the colloquium is no longer required. But this is only 
a change in the rule of pleading and does not affect the principle 


1. E. g., English and Scottish Co-operative Properties etc., Society v. Oldhams 
(1940)-1 K. B. 440 C. A. 

2. Hart v. Wall, (1877) 2 C. P. D. 146 ; Simmons v. Mitchell, (1880) 6 A.C. at p. 158! 
Keogh V. The Incorporated Dental Hospital of Inland, (1910) 2 Ir. R. at p. 586, per Lord 
O’Brien, C. J. ; see also John Ling v. Langlands, (1916) 114 L. T. 665 (H. L.) 

3. Hichinbctham v. Leach, (1842) 10 M. & W. 361 ('dulfing' meaning faking); 
MCiegor v. Gregoty, (1843) 11 M. & W. 287 (‘ blackleg ' meaning cheat at cards) ; Dakhyl 
V. Labouchere, (1908) 2 K. B. 325 n. (‘ quack ’ meaning one who lends himself to medical 
imposture). 

4. For commercial terms, see Flach v. London S. W. Bank, (1915) 31 T.L.R. 334 
(“ refer to drawer "). As to a case of code words sent with their key, see White v. Credit 
Reform Association, (1905) 1 K. B. 653. 

5. Capital and Counties Bank v. Hcnty, (1887) L.R. 7 A. C. 741 ; John Leng y. 

Langlands, (1916) 114 L. T. 665 (H. L.). 6. L.R. 7 A.C. at pp. 744, 771. 

7. Morrison v. Ritchie ^ Co., (1902) 4 F. 645 (Ct. of Ses') ; see also Cassidy v. Daily 
Mirror Newspaper, (1929) 2 K. B. 331, below, para. 18. 

8. The observations to the contrary of Brett, L.J,, in Capital and Cottnties Sauk v. 
Henty, (1880) 5 C. P. D. at p, 539 are not consistent with Hulton -v. Jones, and other cases ; 
see Cassidy v. Daily Mirror Newspaper, (1929) 2K. B. 331. 

9. Sweetapple v. Jesse, (1853) 5 B. & Ad. 27 •, Jacobs v. Schmaltz, (1890) 62 L.T. 12L 
10, (1852) 16 & 16 Viet, c. 76, s. 61. 
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that the plaintift mnst prove by evidence that the words were 
capable of conveying and did convey the meaning alleged in the plaint. ^ 
The facta which make apparently harmless words convey a defamatory 
meaning may be wholly extraneous to the words as in the last two instances ; 
or they may consist in the language or other circumstances attending the 
publication like the context, the manner of publication, e.p., the tone of the 
speaker in the case of slander. But the evidence -must be such as will 
satisfy the Court that the words would convey a defamatory meaning to 
reasonable men. It is not enough to show that they did so to some persona. 
Where there are a number of good interpretations it is unreasonable that the 
bad one only should be seized upon to give a defamatory sense to the 
words.® In such a ease the defamer is he who, of many inferences, chooses 
the defamatory one.® In fact the plaintiff cannot prove his innuendo by ’ 
simply asking his witnesses in what sense they understood the words. He 
must, before doing so, lay a basis for his case by letting in evidence of facts 
which will make the words reasonably capable of kbe meaning alleged.* 
In the leading case of Gapital and Counties Bank v. Henty,'^ the defen- 
dants, a firm of brewers, sent round to their customers and tenants a 
circular notice that “ they will not in future receive in payment cheques 
drawn on any of the branches of the Capital and Counties Bank.” The 
plaintiffs alleged that these words meant that their bank was not to be 
relied upon to meet the cheques drawn on them and that their position 
was snch that they were not to be trusted to cash the cheques of their 
customers. The House of Lords held that reasonable persons would not 
understand the words in that sense and the fact that some persons- did so 
■ and thereby caused a run on the bank would not make the words libellous. 
But these words may bear a defamatory meaning if other facts were 
proved, e.g., that the defendants gave the notice unnecessary p\tblioity as 
by publishing it in a newspaper, or that it was a time of panic in the 
place. Therefore the question of libel or no libel may often depend not 
on the words alone but on extrinsic facts. The plaintiff must prove the 
particular meaning alleged ; if he fails, be cannot rely on another meaning 
unless he had also alleged it as an alternative.' It is hardly necessary to ■ 
add that a defamatory imputation may be conveyed not merely by direct 
statement bnt also indirectly by query, allusion, idiom, figure of speech, 
slang, euphemism, irony, or by headlines, colour, size, type or arrangement 
of the written character. 

1. L.R. 7 A.C. at p. 782, per I.ord Blackburn. 

2 Per Brett, L. J., in 5 C.P.D. at p. Sfl ; per Lord Blackburn in 7 A.C. at p. 786. 

3. Per Lord Bramwell in 7 A-C. at p. 792. 

4. Davies v. TTartley, (1848) 3 Fix. 200 approved in Simmons v. Mitchell, (1880) 
L.R. 6 A.C. 156 ; Shaw v. London Express N'etaspaper, (1925) 41 T.L.R. 475. 

5. (1887) L.R. 7 A.C. 741. 

6. Williams v. Stott, (1833) 1 C. * M. 675 ; Rml v. Tatnell, (1880) 43 L.T. 507. 

33 
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16. llluitrations of the third rale. — Some decisions are given below 
as illustrations, but their value as precedents on the construction of parti- 
cular words is very small as each case must depend on its own facts. ^ 

Statements held defamatory. — Ltd. v. Mature^^. The defendants, 
proprietoTs of a commercial magazine, pnbliahed the plaintiff's name erroneously in a 
weekly list of persons against whom ex parte decrees were obtained in the small debts 
Conrts, the fact being that on the plaintiff paying the debt, the action was dismissed. 
This list was headed by a notice saying that ‘ in no case did the publication imply inability 
to pay on the part of any one named.’ The plaintiff stated in the innuendo, that '* he was 
given to or had begnn to refuse or delay to make payment of his debts, and that he was 
not a person to wbom credit should be given.” It Was held that the publication was 
defamatory in spite of the prefatory note capable of bearing this meaning, especially as 
this list was usually called tbe " Black List ” and affected the credit of persons mentioned 
in it. But in Stuhbt, Ltd. v. Rttstell? the plaintiff who complained of an exactly similar 
publication alleged that thereby it was falsely represented that he was unable to pay his 
debts. It was held that it was not established. 

Rusiell V. N'aleutt.'' — Tn a musical journal, a concert was announced and the name of 
the plaintiff, a well-known public singer, was placed third in a list of four artists. Evi- 
dence was given that the first place was a sign of superior reputation, and that the 
beginning and end of such announcements were superior positions as compared with the 
middle, and that the placing of her name third in order was calculated to injure her 
reputation. A verdict for the plaintiff was upheld by the Court of Appeal. 

Sun Life Aieuranee Co. of Canada v. Smith ,5’ Son-' — Tbe defendants, news-agents 
at railway station bookstalls had displayed a poster “More Grave Sun Life of Canada 
Disclosures ". Held that it was capable of being read as meaning “more grave 
disclosures about tbe Sun Life of Canada” rather than “more grave disclosures by the 
Sun Life of Canada". 

Coopootami Chatty v. Vorairami.’’ — ^The words " prayaichittam or purification 
ceremony must be performed as the plaintiff has attended the funeral ceremony,” are 
capable of a defamatory meaning as they may suggest that the plaintiff was an outcaste 
and thereby polluted the ceremony by his presence. But it was observed that to say that 
prayaeehittam should be performed because of the plaintiff'^ marriage outside his 
sub-caste is not defamatory as no loss of caste is involved thereby. 

1. See Linotype Co., Ltd. v. Brituh Empire Type Selling Co., Ltd., (1899) 81 L. T. 
331 at p.333, per Lord Halshury ; Glargow Corporativn v. Lorimf,., (1911) A C. at 615, per 
Lord Loreburn. 2. (1920) A.C. 66. 

3. (1913? A.C. 386 ; see R. v. Gaghlan, (1865) ♦ F. & F. 316, 321, 322 (it is not libellous 
to say that a person owed money as this does not imply unwillingness or inability to 
pay); Williams -o- Smith, (1888) 22 Q.B.D. 134; Searles v. Scarlett, (1892) 2 Q.B. 56 ; 
Laehhmi Ifarain v. Shnmihunaih, 1931 All. 126 (notice of importers selling the plaintiff’s 
goods for refusal to pay, not defamatory). 

4. (1896) 12 T.L.R. 195 ; see also Elen v. London Music Hall, Times, May 31st and 
June 1, 1906 (a music hall artist complained of not being “ starred ” in the bills and 
placards by the defendants). 

6. (1934) 150 I.. T. 211. 

6. (19()9) I. L. R. 33 Mad. 67 : 19 M. L. J. 714 ; (1912) M. W. N. 1220 : 17 I. C. 
527 ; cf. Venkayya v, Venkataramiah, (1914) 28 M. L. J. 58: 26 I. a 460. 
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Statemente held not defamatory. — Mulligan v. Ci;/*.'— “Walsall Science 
and Art Institute. The public are informed that Mr. Mulligan’s connection with the 
Institute has ceased and that he is not authorised to receive subscriptions in its beh'alf." 
The innuendo was that the plaintiil falsely assumed and pretended to be authorised to 
receive subscription| on its behalf. It was held that the advertisement was not capable 
of this meaning. 

Ntvill y. Fine Arts ^ General Jniuranee Co., Ltd.* — The plaintiff had an agency 
from the defendant company who sent ont a circular that his agency had “bean closed tiy 
the directors." The innuendo was, “that the plaintiff had been dismissed by the 
defendants from his employment as agent for some reason discreditable to him.” It was 
held that the words were incapable of a libellous meaning. 

Prott V. London Joint Stock Bank.* — Plaintiff drew a cheque in favour of A on 
his bank. A presented it to the bank which by an error returned it to A with a slip 
attached marked “Reason assigned — Not stated." The plaintiff alleged that these words 
meant that the cheque had been dishonoured through want of assets. It was held that no 
circumstances were proved to show that the words could be understood by reasonable 
persons in a libellous sense. 

Sim V. Stretch.^ — On the plaintiff's housemaid re-entering the defendant’s serviee, 
the latter sent a telegram to the former, “Please send her possessions, the money you 
borrowed and also her wages." Innuendo, that plaintiff was in pecuniary difficulties and 
had failed to pay her wages and was unworthy of credit. Held, not proved. 

Caron v. Sritith Dintat Astoeiation.* — An article in the British Dental Journal, 
“while the ostensible object, of the clinic (National Denture Clinic for the supply of 
dentures to the deserving poor) may be entirely praiseworthy, there were certain 
features of the organisation which the Council (of the British Dental Association) thought, 
required close scrutiny". Innuendo alleging dishonesty, deceit and misapplication of 
funds; held, not proved. 

Cox V. Cooper.* — To say of the plaintiff that “he had sued his mother-in-law ’’ was 
held not defamatory in the absence of proof of special facts. 

Keogh V. Incorporated Dental Hospital of Ireland.* — The committee of a hospital 
passed a resolution on the plaintiff’s application for admission “ that Mr. K. cannot be 
accepted as a student.” The committee had aright under the bye-laws to ref use any studejnt 
without cause. It was held not defamatory in the absence of extrinsic evidence. 


17. Fourth rule. — If the Btatement iu its ordinavy meaning conveys 
a defamatory imputation but does not refer to the plaintiff, then also tke 
plaintiff should allege that it was understood to refer to him, and prove it 

1 (1876) L. R. 10 Q. B. 549 ; cf. Beewiek v^ Sosith, (1908) 24 T. L. R. 169. See 

(1936) 188 L. T. 405. 

2. (1897) A. C. 68 j cf. Hnsit v. Goadlake, (1879) 89 L. T. 472. 

3. (1906) 22 T. L. R. 760 ; Flach v. Londoti Sov.th Western Bank, (1916) 
31 T. L. R. 334, is a similar case where the words were ‘Refer to dr.iwer'; but falsely 
to say ‘Refused for want of funds' is defamatory though the usual form of action 
against a banker in such oases is for breach of contract ; see Rolin v. Steward, 
(1854) 14 C. B. 898; Fleming v. Bank of Hew Zealand, (1900) A. C. 577 ; cf. Lionel 
Barker Co. v. Deutsche Bank, (1919) A. C. 304. Above, para. 2. 

4. (1936) 2 A. E. R. 1237. 5. (1936) 182 L.J. 95. 

6. (1863) 9 L.T. 329. 7. (1910) 2 Ir. R. 577. 
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by evidence of circamstancos of the uatnre already explained. ^ A person 
cannot sue in respect of defamatory words referring to another, even if the 
latter were his near relation.* He may have a criminal remedy for the 
offence of insult, in respect of words which defame his near relation living 
or dead.* He may have also a civil cause of action if sVeh words result 
in pecuniary damage to him ; for instance, a tradesman recovered for 
injury to his business by words defaming his wife who assisted him 
in the shop.^ Hut the wrong is not defamation but belongs to the 
category of injurious falsehood. Some words like ‘ cuckold ’ or ‘bastard’ 
though used with reference to one person may defame another 
by implication, and the latter can sue for defamation.* An action was 
allowed in respect of words imputing misconduct to the plaintiff’s wife 
which degraded him in Lis caste.* A person cannot sue for defamation in 
respect of words which are only in disparagement of his property or goods^ ; 
his remedy is an action for slander of title or of goods. He can sue for 
defamation if they also reflect on his reputation, personal, professional or 
commercial;* e.g., when it is said that a person sold poisoned wine,* obscene 
books,i“ or bad and worlhloss typewriting machines, tr that the cottages let 
by a colikny company to its workmen were insanitary and unfit for human 
habitation, thereby imputing bad management to the company,** that a will 

1. If the statement of claim does not state those circumstances, particulars can be 
asked for ; Brnce v. Oldhams, (1936) 1 K. B, 697. 

2. Sitbhaiytr V. Kristnaiyer, (1878) 1. L. R. 1 Mad. 383 (brother cannot sue for 
slander of sister); see also Brahmanna y. Kamakrishnamma, (1894) I. L. R. 18 Mad. 
250 : 5 M. L. J. 89 ; Luckum Sey v. Hvrbur, (1881) I. L. R. S Bom. 580 ; Days v. Bjrum 
SuteA, (1888j I. L. R. 11 All. 104} Girviar Sinyh v. Siraman Singh, (1906) 1. L. R. 32 
Cal. 1060 : 9 C. W. N. 847. 

3. R. V. Topham, (1791) 4 T. R. 126 ; R. v. Esnar, (1887) 3 T. L. R. 366 ; 
Broom v. Ritchie, (1903) 6 F. 942 (Ct. of Sess-), 

4. Riding v. Smith, (187o) 1 Ex. D. 91 ;• cf. Ashley v. Harrison, (1793) 1 Peake 25. 

5. Vicars v. Worth, (1722) 1 Sirange 471 ; Hodgkins v. Corbett, (1723) 1 Strange 546 ; 

see also Hnchlt v. Reynolds, (1859) 7 C.B.N.S. 114 ; Cassidy v. Daily Mirror, (1929) 2 K.B. 
331 ; below, para. 18. 6. Sukitin Teli v. Bihad, (1906) I.L.R. 34 Cal. 48. 

7. Evans v. Harlovi, (18441 5 Q.B. 624; Soeiete Franeais dee Asphaltes v. Farrell, 
(1885) Cab. & El. 563; Austrulian Hev/spaper Co., Ltd. •<s. Bennett, (1894) A.C. 284 ; 
Habbuck ana Sons v. t: 'iikiuson, (1899) 1 Q.B. 86 ; Griffiths v. Benn, (1911) 27 T.L.R. 346. 

8. For llluslration?, ^ee Harnam v. Delany, (1731) 2 Stia. 898 ; Thorley's Cattle Food 
Co. V. Massam, (1880) 14 Ch. I ). 703 ; Ingram v. Lawson, (1840) 6 Bing. N.C. 212 ; Jeuner 
V. A' Beckett, (1871) L R. 7 V,>.C. 1 1 ; Latimer v. Western Morning Hews Co., (1871) 23 L.T. 
44 ; Thomas v. Williams, (1880) 14 Ch. D. 864 ; Bendle y. United Hingdom Alliance, (1915) 
31 'f.L.R. 403. 

9. South Hettou Coal Co. v. H. E, News Association, (1894) 1 Q.B. at p. 139, per 
Lord Esher, M.R. 

10. Tabjrt v. Tipper, (1808) 1 Camp. 350 at 353 ; Merivale v. Careen, (1887) 
20 Q.B.D. 275. 

11. Linotype Co., Ltd. v. British Empire Typesetting Machine Co., Ltd,, (1889) 

81 L.T. 331. 12. South Helton Coal Co. y. N. £. Nems Aeseeiation, above. 
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is a rank forgery thus casting a reflection on the solicitor who prepared it.^ 
It is also defamatory to mention a person’s name without his consent in 
connection with inferior goods, “ literary or other productions,® as by 
passing o£E an inferior novel as the work of a reputed author. If no reflec- 
tion on his reputation is thereby conveyed, the unanthorisetfuse of his name 
in relation to another’s goods is not actionable defamation, however 
annoying it may be to him. It may however amount to the kind of inju- 
rious falsehood .known as ‘ passing off.’* When a definite class of people is 
libelled, any one or more of that class can sue,® e.ff,, the members of a club 
or association. When however the words refer to a large and indefinite 
class of people (r.p'., ‘all lawyers are thieves ’)® or indefinitely to one or 
more of a definite class (e.t/., ‘ some of the members of an association ’ or 
* one of you two ’)’’ one of them cannot sue unless he alleges and proves that 
he in particular was referred to. Thus when it was said that “ some Irish 
factories practise cruelties on their workmen,” it was proved that the 
plaintiff’s factory was thereby meant.® A person may be referred to 
without being named, by his initials,® personal or facial peculiarities (e.ff., a 
one-eyed man being referred to as * Cyclops’) or by fanciful names or 
by other devices. The cases on this point were usually those in which such 
devices were employed by the defamer to make a veiled attack on another. 
In snch cases the question is whether they were understood by ordinary, 

1. Seaman v. Netherelijt, (1876) 1 C.P.D. 540. 

2. See Clark v. Freeman, (1848} 11 Beav. Ill ; Dockrell y. Dmtgall, (1899) 
80 L.T. 556 (where however no libel was proved). 

3. Byron {Lord) v. Johnston, (1816) 2 Mer. 29 ; Arehbold v. Sweet, (1832) 5 C. & P. 
219 ; Lee v. Gibiings, (1892) 67 L.T. 263 ; Ridge v. English Illnsiradtd Magazine, (1913) 
29T.L.R. 592; Krishnappa v. Swami Ahhanda, (1938) 42 C.W.N. 1045. 

4. See below. Chap. X. 

6. Sec e g., Foxerofl v. Lacy, (1614) Hobart 89 ; Irwin v. Reid, (1920) I.L.R. 48 
Cal. 304, 317 : 25 C.\V.N. 150. 

6. 'Eastwood v. Holmes, (1838) 1 F. & F. 347 at p. 349 ; see however, v. Cycle 
Trade Publishing Co., (1904) 2 K.B. 292 (“certain members of the legal profession"). 

7. Sir John Bornes ease, (1597) 1 Roll. Abr. 81 pi. 13 cited by Popham, C.J., in Jones 
V. Davers, (1598) Cro. Eliz. at p. 497 (" one of you is perjured," none c.in sue) ; Gatley, 
p. 123. 

8. Le Fantt, y. Mtleohnson. fCnuppfer London Express 

Newspaper, (1943) 1 K.B. 80 C.A. 

9. O' Btien v CLineni, (lS46j 10 M. & W. 159 ; as to asterislt', being used, see Bourke 
V. Warren, (1826) 2 0. & P. 307 ; for terminal letters, f,evi v. Milne, (1827) 4 Bing. 195. 

10. r Anson V. Stnart, (1787) 1 T.R. 748. 

11. For reference by allegorical or historical names," .sec A’, v. Clerk, (1739) 1 Barn. 
304 (where the King and his Court were libelled in Mi,sl’s Weekly Journal under the names 
of various dignitaries of the Persfan Court) ; for intentional misdescription, see Briton 
Lift Association Ltd. v. Kobetts, (1886) 3 T.L.R. 319 (whore the plaintiffs were described 
as ' Briton Life Office'). 
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reasonable men to refer to the plaintiff. The case of Hultnn v. JoneSy^ 
was one of unintentional reference to the plaintiff and presented a 
problem not covered by precedent.^ The plaintiff, Mr. Artemus Jones, 
a practising barrister in London, sued the defendants, the proprietors of 
the “ Sunday tlhronicle ” for libel contained in an article which was 
written by their Paris correspondent about a motor show at Dieppe in 
France. The writer dilated on the levity of conduct of Englishmen who went 
to the show and referred to a • Mr. Artemus Jones,’ ‘ church-warden at 
Peckham ’ associating with women of ill-repute. The writer deposed that 
the name was a iictitious one invented by him for the purpose of the article, 
and both he as well as the editor of the paper stated that they did not 
intend to refer to the plaintiff and did not know him or anybody else 
bearing his name. These statements were accepted by the plaintiff as true. 
On the other hand his witnesses gave evidence that they understood the 
words to refer to him. In upholding a verdict for the plaintiff the House 
of Lords held that if reasonable men understood the words to refer to the 
plaintiff, the defendants would be liable notwithstanding the absence of any 
intention to defame the plaintiff. The defendants relied on the traditional 
form of the declaration that “ the defendant wrote and published the words 
• maliciously ’ and ‘ of and concerning the plaintiff ’ ; ” but these phrases, 
were treated as mere form and surplusage.® As regards the argument that 
the decision would result in the anomaly that if there were two or three 
persona of that name, every one would be enabled to give similar proof and 
claim damages, Farwell, L.J., in the Court of Appeal remarked that he 
did not see any objection in it.* This decision has been criticised as 
extending the rule of lia'oility for defamaiion beyond the limit of older 
precedents.* “ It may be described as adding a terror to authorship and is 
not one which this Court (Court of Appealj at any rate need extend.”* 
But it appears to render that rule uniform and rational, which can be 

1 (1910) A.C.'20; (1909) 2 K.B. *44; see also Shaw v. London Esprtt* N’emupaper, 

(1925) 41 T.L.R. 475 ; Blennerhatteli v. A’ovelly Sales Service Ltd., (1933) Times, May, 19 ; 
76 L.J. 348 ; Mar chant v. Ford, (1936) 2 A.E.R. 1510 ; Lord v. Croydon Advertiser Co., 
Ltd., (1935) Times, March 2, cited iu Fraser, Libel & Slander (9th Edition), p. 43; (1938) 
85 L.J. 234. 2. Holdsworth, Vol. VIII, p. 370. 

3. (1910) A.C. at p. 24, Lord Loreburn, L.C. In the C.A., Fletcher Moulton, L.J., 
relied on these words among other grounds fur his dissent. 

4. (1909) 2. K. B. at 481. For such an instance see the Austraiian cases, Arthur Lee 
V. Wilson and Clifford Lee v. Wilson, 51 L.Q.R. 572. Where however a person published 
a true report of an existing person he cannot be 'sued by others on the ground that they 
■were mistaken for the real person by a coincidence in name ; per Lord Dunedin in 
D.C. Thomson and Co. v. McMulty, Times, (1927) 71 S.J. 744. 

5. Pollock, 25 L.Q.R. , pp. 341, 342 ; Holdsworth, A Chapter of Accidents in the Law 
of Libel, 57 L.Q.R. 74. 

6. Ifnuppfer v. London Experess Newspaper, (1942) 2 A.E.R. 555, 561, per Goddard, 
L.J. 
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stated thus : a person is liable iC reasonable men nndersland his words to 
convey a defamatory meaning or to refer to the plaintiff. ^ In applying 
this rnle the Court of Appeal has held in Newstead v. London 
Express Ltd,,^ that it does hot matter that the statement complained 
of was true of an existing person. It is important to bear in mind 
that the Court must be satisfied that the words were and could reasonably 
be understood to refer to the plaintiff. It is not enough that some persons 
come and give evidence — though honestly — that they so understood.^ The 
above rule is in accordance with decisions in the United States * and has 
been followed in India.^ 


ILLUSTRATIONS. 

Yautsottpoff V. Melra-Goldwyn- Mayer Pictures Ltd.* — The- defendants issued a 
talking film entitled “ Rasputia, the mad monk ” depicting incidents in the life cf a no- 
torious Russian personality, including the rape by him of a Russian princess and his 
subsequent assassination by the princess's betrothed. The plaintilf, a Russian princess, 
complained that she was referred to and called evidence to show that the character was 
so understood. A verdict in her favour was upheld by the Court of Appeal. 

Mewstead v. London Express Ltd.' — ^The defendant newspaper published photo- 
graphs of two woman with a statement underneath that Harold Nrewstead,.^a 30- year old 
Camberwell man had been convicted of bigamy. The plaintiff complained that the 
statement was understood to refer to him though it was true of another man of the same 
name In Camberwell. The Court of Appeal held that the plaintiff could recover. 

Enupp/er v. Lendon Expresi N’ewspapers.* — Plaintiff complained that words refer- 
ring to an association of Russian political refugees was an attack on him personally. 
The association had a very large membership in many countries though in England 
where the article was published the association bad only 24- members. The Court of 
Appeal dismissed his action, holding that where words are written or spoken of a class 
of persons no member of it can sue unless the class is a small and identifiable one or 
there was something to show that the words referred to him. 

18. Nature of liability for defamation. — The liability as regards the 
actual meaning of the words published or their reference to the plaintiff 
does not depend on the intention of the person publishing them. Absence 
of intention is no defence, thongh it may mitigate damages. In the form 
in which the law was stated in Hullon v. Jones, and other cases referred to 

1. See per Lord Shaw in (1910) A.C. at p. 26 ; Scrutton, L. J. in Youssoupoff v. 
Metro-Golduiyn-Mayer Pictures Ltd., (193 1) 50 T.L.R. 581, 583 a.ssA Cassidy 't. Daily 
Mirror, (1929) 2 K.B. 331, 341. 

2. (1939) 4 A.E.R. 319 C.A. There was a suggestion contra in the judgment of 
Lord Dunedin in Thomson Co. v. McNulty, (1927) 71 S./. 744 which however was not 
referred to in the above case. 

3. Knuppfer v. London Express Lid., (1942) 2 A.E.R. 655 C.A. 

4. Gatley, p. 125 ; Wigmore, Cases on Torts, Vol. 1, p. 1040. 

5. Ogilvie v. Panjab Akhbarat Co., (1929) I.L.R. 11 Lah. 45 ; Providence v. 

Christenson, (1914) 24 I.C. ■i'49 (Bur.); of. Noganaihav. Subrama,nia,i\S^)S'2yi.'L,.1. 
392, 398 : 40 I.C 126, per Sadasivier, J. 6. (1934) 50 T.L.R. 581 C. A. 

7. (1939) 4 A.E.R. 319 C.A. 8. (1942) 2 A.E.R. 555 C.A. 
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above, the liability would aeem to be absolute and absence of negligence 
would appear to be no defence.^ But it is possible to regard fiction-writing 
of the kind in HuUoti v. Jmtes as negligent or even reckless ® and too 
risky for a prudent person to engage in. In Cassidy v. Daily Mirror 
Newspapers^ the defendants in their paper published a photograph with the 
following words nndernefith, “ Mr. M. Corrigan, the race-horse owner and 
■Xtiss ‘X’ whose engagement has been announced." They were held liable 
in a suit by a person who said sho was the lawful wife of Mr, Corrigan and 
complained that the words suggested that she was living with him in 
immorality. The defendants no doubt did hot know of this fact and had 
also the authority of Mr. Corrigan to publish the item of news. But their 
liability could be rested on their failure to make independent enquiry. 
Tf such a standard of care is impracticable in the conduct of a modern 
newspaper, the liability is properly regarded as absolute and justified by the 
ultra-hazardous nature of journalistic activities at the present day.^^ The 
vicarious liability of a proprietor and publisher of a newspaper for a libel 
printed and published under their authority is also absolute and rests on 
the same principle of policy, 

19. Plfth rule • — A.n innuendo and proof of special circumstances are 
essential for the plaintiff to succeed in an action in cases referred to in the 
third and fourth rales above. In the case referred to in the second rule 
where the words are prima facie defamatory' of the plaintiff an innuendo 
is not necessary but the plaintiff may allege and prove a special defamatory 
sense in addition to the natural meaning.® If he fails to prove it. he may 
still rely on the natural meaning.® 

20. Sixth rule.— In the case of represent-ations as distinguished from 
words or statements, the plaintiff must allege in the plaint and prove how 
they defame him. He may show that a pictorial representation or 
caricature involves a reflection on his character or holds him up to 
ridicule.^ Whether it has that tendency would depend on the circum- 
stances of the case and be decided by the test already discussed. The 

1. This rule i-; also proposed in the Draft R.est.atement, §§ 1006, 1023. sTe 

however Winfield, Law of Torts, pp. 281, 287. 

2. (1809)2 K.B. at p. 480, Farwell, L.J., whose judgment was accepted by two 
of the Law Lords in the H.L. But his theory that intent was the gist of the action and 
made out by recklessness as in an action of deceit is perhaps open to question as it 
would thereby revive the defunct fiction of intent or malice in .actions for defamation. 

3. (1929) 2 K.B. 331. See also ffottghy. London Express Ntvsspaper, (J940) 2 K.B. 

507 C.A. , . ' 

4. Below, Chap. XV, paras. 1 and 2. As to articles by Gctitions correspondents, 
below, para. 74. 

5. Harvey v. French, (1832) 1 Cr. & M. 11 ; Barrett v. Long, (1851) 3 H.L.C. 395. 

6. Holdswortk, Lid. v. Associated NaaspapC'S. Ltd,, (1937) 3 A.E.R. 872, 879. 

7. Mosison v. Tussauds, (1894) 1 Q. B. 671 ; Dunlop Rubber Co., v. Dunlop, (1921) 

1 A.C. 367 ; Cascidy v. Daily Mirror, (1929) 2 K.B. 331. 
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publication of portraits and caricatures of well'knourn personages is so 
common a feature of modern journalism that it does not ordinarily convey 
any defamatory meaning to reasonable men. But a plain, ordinary citizen 
not known to fame may well complain of an unauthorised portrait or 
caricature as holding him up to ridicule.! The use of a person’s name or 
photograph for the purpose of commercial advertisements may convey a 
defamatory meaning. In Tolley v. Fry & Sons,^ the plaintiff, an amateur 
golfer, was caricatured by the defendants, chocolate manufacturers, as 
playing golf with a packet of their chocolate protruding from his pocket. 
It was held that this was capable of conveying a defamatory meaning, viz., 
that the plaintiff was abusing his position as an amateur golfer for adver- 
tising purposes and was seeking gain by such means. When the publica- 
tion of a portrait is not capable of a defamatory meaning, no action lies 
though it was unauthorised and caused annoyance to the person concerned. ^ 
In the United States this has become such a great evil that some courts 
have held that the unauthorised publication Qf a person’s photograph is 
actionable as an invasion of the right to privacy.* 

21. Seventh rule. — In India the plaintiff has to satisfy the judge on 
the above points. In England the jury has to decide whether the words 
convey a defamatory meaning about the plaintiff. Their verdict is final 
and will not be upset unless it is clearly perverse.* But a judge has the 
power to withdraw the case from the jury if he considers, (a) in the case , 
referred to in the second rule above, that in their natural meaning the 
words are incapable of conveying any defamatory imputation about the 
plaintiff to reasonable men, and (ft) in the cases referred to in the third and 
fourth rules that there is no evidence of any such special circumstances as 
would make the words capable of the defamatory imputation complained of. 
If the judge wrongly omits to exercise this power and proceeds to obtain 
the jury’s verdict, the Court of Appeal can in exercise of that power 
upset the verdict and dismiss the action. This rule v, jis laid down in 

1. Dunlop V. Dunlap Rubitr Co., (1920) 1 Ir. R. 280, 291, per Powell, J- 

2. (1931) A C. 333 ; see also Funston v. Piarson, Times, March 12, 1915 ; Gatley, 
p. 31 (photograph of actress without teeth for advertisement of a dentist) ; Honeysett v. 
Ntius Chronicle, (1935) 179 L.T. 362 ; Plumh v. Jtyet' Sanitary Compounds, Ltd., (1937) 
83 L.J. 289 (police-officer's picture used for advertisement of a fluid foot-bath) ; Garbett v. 
Uatell ^e. Co., Ltd , (1943) 2 A.E.R. 359 C.A. (pictorial representation of photographer 
in an illustrated paper conveying the suggestion that he dealt in indecent pictures). 

3. Corelli v. Wall, (1906) 22 T.L.R. 532 (where the use of the photograph of Marie 
Corelli, the novelist, was held not wrongful though annoying to her). It may be breach 
of contract ; Pollard v- Photographic Co,, (1880) 40 Ch. O. 345. Below, Chap. ICII, para. 13. 

4. Wigmore, Cases on Torts, Vol. I, pp. 749 to 763 ; Selected Essays on Torts, 
p. 128 ; below. Chap. XII, para. 13. 

5. Broome v. Agar, (1938) 138 L.T. 698' (owner of motor car saying of her chauffeur 
that he gave joy-rides to women in her Rolls-royce car, verdict against .plaintiff, 
chauffeur, upheld) ; see also Loekart y. Harrison, (1928) 139 L.T. 521 (H.L.). 

34 
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Capital and Gowntiei Bank v, Senty^ and hae since been applied in many 
cases. The reason for the assertion of the judge's power was the well- 
known bias of juries and their tendency to give nnreasonable verdicts 
in favour of plaintiffs.^ 

22. PubliCfttloB. — This word is not used here in the popular sense of 
giving publicity, but means the communication of the defamatory matter 
to some person or persons other than the defamed.^ This is the gist of the 
wrong of defamation and not the mere speaking or writing of defamatory 
words.* Therefore there is no defamation if A speaks ill of B to B'a 
face in a place where nobody else hears A, or if A writes and sends to S a 
sealed letter defamatory of B, or keeps it locked in his own desk. In 
pleading publication the plaintiff must specify the person or persons to 
whom the defendant published, the time, manner, etc. The averments 
must be clear® ; otherwise the defendant can apply to strike them 
out as vague - or ask for particulars.’^ Publication is proved in the 
case of slander, by the fact that the defendant spoke the slanderous 
words about the plaintiff to another,® and in the case of libel, by 
the fact that the defend.-int delivered or sent by post or messenger the 
libellous document to another, or had it printed, typed or copied,* or put 
it up as a placard, or did any other act which had a like effect,’ ° e.g., a man 

1. (1882) L.R. 7 A.C. 741. 

2. L.R. 7 A.C. at 77S. For the history of the jury’s powers, see L.R. 7 A.C. at p. 771. 
It is interesting to compare the reasons for the limitation imposed by this case on the 
jury's powers with those for the popnlar agitation for extending them which ended in the 
passing of Fox’s Libel Act in 1792. See below, para. 33. 

3. Gmindan {fair v. Ackyuta Mtnon, (1915), I.L.R. 39 Mad. 433 ; 28 M.L.J. 310. 

4. HthdUeh v. Maelliuaint, (1894) 2 Q.B. at pp. 56, 64; White v. Stgne Ltd., (1939) 

2 K.B. 827 C.A. 5. Nannu Mai v. Ram Prasad, 1926 All. 673. 

6. Davty v. Bentinek, (1893) 1 Q.Bi 185 (action dismissed for want of particulars) ; 
Davits V. RelUslon, (1920) 149 L.T. Jour. 8+ ; W.N. 19 (C.A.). See Marekant v. Ford, 
(1936) 2 A.E.R. 1510 (an allegation of assisting to publish is one of publication). 

7. V. Cooler, (1883) 12 Q.B.D. 94 ; Roselle y. Buehanan, (1886)16 Q.B.D. 
666; Keogk v. Incorporated Dental Hospital of Ireland , (1910) 2 Ir. R. 166 ; the plaintiff 
cannot deliver interrogatories to defendant to disclose the names of persons to whom he 
published; Barham y. Iluntingfeld, (1913) 2 K.B. 193; or to disclose tbe names of his infor- 
mants for the purpose of suing the latter ; Edmondson y. Birch Co,, (1905) 2 KB. 523; cf. 
Chapman v. Leach, (1920) 1 K. B. 336 ; or to make admissions which would incriminate 
the person admitting ; Triplex Glass Co. y. Lanecgay Safety Glass Ltd., (1939) 2 K.B. 
395 C.A.; or in the case of a newspaper to disclose the name of an anonymous correspon- 
dent; Hennessy y. Wright, (1888) 24 Q.B.D 445 n. See below, para. 74. 

8. Dictating a letter to a clerk is publication of slander and not of libel. See 
16 Har. L.R. p. 230 ; Gatley, p. 93. Reading it out is also slander ; Osborn V. Thomas 
Beuiter R Son, (1930) 2 K.B. 226. 

9. The banding of a letter to a chirk to be press-copied is noi publication in the 
absence of evidence that he read it, as taking a press-copy is a purely mechanical 
process ; Western Union Telegraph Co- v. Cashman, (1906) 140 Fed. R. 367; Gatley, p. 93. 

10. There is no publication if A and B draw up a libel of C. ; Doraisvtami y. 
Kanniappa, 1931 Mad. 487, per Jackson, J. ; see also Trtvellion y. Minek, 1934 All. 203. 
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Bitting silently on the roadeide and pointing the attention of pasaers-by to 
a libellons placard.^ In Byrne v. Deane, ^ it was held that where some 
unknown person had put np a defamatory notice on the walla of a clnb^ the 
ofBce* bearers of the club who failed to remove the notice after knowing of 
it would be liable for pnblication. A new mode of publishing slander has 
become possible, vie., by a broadcasting agency allowing the slanderer to 
apeak through its apparatus.^ 

23. Proof of publication. — The plaintiff must prove as a fact actnal 
publication or some act which in the ordinary course of things results in it. 
For instance sending a defamatory letter by post to a third person is prima 
facie proof of publication.^ It is open to the defendant to prove that the 
letter did not reach the addressee or was not read by him. Similarly 
sending an open post-card with defamatory statements in it is primafade 
proof of publication though it is sent only to the defamed party.^. It is 
open to the defendant to prove, if he can, that nobody else read ifror that 
its language was such that it could not be understood by third parties to 
defame the plaintiff though the plaintiff could have so understood it.* 
Sending a telegram is pnblication to the telegraph clerks,^ unless it was in 
code or otherwise unintelligible. In other cases actnal pnblication to a 
third party must be proved. In Buth v. Huth* the defendant sent a 
defamatory letter enclosed in an envelope which was not pasted. He also 
affixed a half-penny stamp instead of a one-penny and thus made it liable 
to be opened by postal officials for examining its contents. It was held 
that the principle applicable to open post-cards cannot be extended to the 
case of an ungummed letter, and that, in the absence of proof that some 
postal ofBcial read the letter, the plaintiff could not succeed. It was also 
held that the fact that the butler of the addressee took the letter out and 
looked into it was not the natural consequence of the defendant’s act but 
was an improper act done out of cariosity for which the defendant could 
not be liable. Publication involves that the hearer or reader understood 
what was published; for instance, speaking in a foreign language not under- 
stood by the hearers or sending a telegraph message in code is no pnblica- 
tion. Every pnblication is a fresh cause of action.* It must be before suit 
and cannot be proved by later acts.' They would be relevant however for 
proving malice or aggravating damages. In England, it is for the jury to 

1. Ifird V. IVood, (1894) 38 Sol. J. 334 ; ses also Spall v. Massey, (1819) 3 Stark. 
S59 (putting up a notice). 2. (1937) 1 K. 6. 818, 835. 

3. As to liability of such agency, see above, para 3 ; below, para. 28. 

4. Warren v. Warren, (1834) 1 C. M. A R. 250. 

5. Sadgrove v. HoU, (1901) 2 K. B. i. 6. Ibid. 

7. Williamson -r. Freer, {VSIMI.. ^.9 0. V.Z93. 8. (1915) 3 K.B. 32. 

9. As to action for a publication outside British territory, ses below, Chap. XIX, 
para. 36. 
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find whether the facts relied oa to prove publication are true 'and for the 
judge to decide whether the facts proved coustitute publicatiou. 

24. Person to whom pablication is made.— He must necessarily 
be some person other than the plaintiff and the defendant. That person 
may be the husband or wife of the plaintiff. > But it has been held 
that there can be no pablication in law to the defendant’s husband or wife^; 
the reason is said to be that the pablication in such cases is incapable of 
proof as communications between husband and wife are privileged from 
disclosure in a Court of law.^ 

25. Liability for pablication. — It has to be considered in the 

following eases ; (a) Intentional pnbiicatiou, (6) Publication by the 

negligence of the author of a defamatory statement or some other person, 
(c) Publication by agents or servants, (d) Joint liability for publication. 

26. ^ Intentiimal pablication. — There is an intentional 'publication of 
slander if a person speaks slanderous words of his own or repeats another’s.^ 
“ Tale-bearers are as bad as tale-makers. ”* A person has no right to give 
publicity to slander though it was originally spoken by another or by the 
person defamed about himself. Where in an after-dinner speech humorous 
but disparaging words were spoken of the plaintiff by one of the company 
and the words were afterwards published by a newspaper, the latter was 
held liable. The plaintiff might not care about what was said at the time but 
might well object to a publication to others who did not known him. A* 
person intentionally publishes a libel when he delivers the libellous docu- 
ment to another with knowledge of its contents. 

27. Pablication by negligence of the anthor of a defamatory 
statement. — ^'fhe publication of a libel by its author may be due to his want 
of care in keeping the libellous document ; otherwise he is not liable, as 
where a thief steals it from his locked desk^ or a mischievous servant 
takes it out and reads it or gives it to another person.* His negligence 
may consist in sending it to a third person by mistake, e.g., by patting it in 
a wrong envelope.® He is liable if he communicates defamatory statements 

1. iVenman v. As/t, (18S3) 13 C.B. S36; Jena v. iniliamt, (1S85) 1 T. L. R. 572; 

Pratd V. Graham, (188^) 2+ Q. B. D. 53 C.A ; v. (1905) A. C. 115 ; IVati v. 

Lengidon, (1930) 1 K. B. 130 

2. Wtnnhak v. Morgan, (1888) 20 Q. B. D. 635 ; for a criticism of this rule, see 
Spencer Bower, p. R 

3. Indian Evidence Act, S. 12a ♦. Porrtsttr v. Tyrrell, (1893) 9 T. L. R. 257. 

5. Odgers, Libel and Slander, p 144. 

6 Dolby V. Meaner, (1887) 3 T. L. R. 393 ; see also Cook v. Ward, (1830) 6 Bing. 409. 

7. Per Esher, L. J., in Pullman v. Mill, (1391) 1 Q. B. 524. 

8. Weld- Blundell v Stephens, 11920) A. C. 956, 986, 987. 

9. Pox V. Broderick, (1864) 14 Ir. C. L. 453 ; Tompson v. Dashwod, (1833) 11 Q. B. D. 
43 (contra) was ovetiuied by Htbdiieh v. MattUoaine, (1894) 2 Q. R. 54 
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by a post-card or telegram instead of by a sealed letter to the party 
defamed. He will also be liable if be sends a sealed letter to* the defamed 
party intending or knowing it to be likely that it would be opened by some- 
one else, like a partner, relation, or clerk.^ Otherwise he is not liable for 
the publication which may actually result.^ 


28. Publication by negligence of a person other than the author 
of a defamatory statement. — A person other than the author of a libel may 
cause a publication by delivering, printing or selling the libel. If he does 
so, he is liable unless he shows that he did not know and was not reasonably 
bound to know the libellous nature of the statement which he published.^ 
Persons like a carrier, postman, newsboy, book-distributor, news-vendor, 
bookstall-keeper, library-proprietor, are not bound to know the matter 
which they disseminate.^ A person who lends a book without knowledge 
of its contents, or a newspaper to another to read is not liable for publi- 
cation. ‘ “ A newspaper is not like a fire ; a man may carry it about 

without being bound to see that it is likely to do an injury. ”« But the 
printer, publisher or editor of a newspaper, book or pamphlet is bound to 
know the matter which is printed and published by him or under his autho- 
rity, and is liable to pay damages though the libel was written by another'^ 
or was due to an inadvertent mistake.® Proprietors of a newspaper are 
liable vicariously for the libels published in their paper by those whom they 


1. Delacroix r- Thevenot, (1817) 2. Stark. 63 ; Gomersall v. Davies, (1898) 14 T.L.R. 
430 C, A. He may guard against such publication by marking the letter as " private ’* [ 
per Lopes, L. J., in Pullman v. HiU, (1891) 1 Q. B. 524, at 529 C. A. 

2. Huth V. itnth, (1915) 3 K. B. 32 ; see also Sharp v. Skues, (1909) 25 T. L. R. 336 ; 

Keogh V. Incorporated Dental Hospital, (No. 2), (1910) 2 Ir. R. 577 ; Roff v. British and 
French Chemical Co-, (1913) 2 K. B. 677. - 

3 Emmens v. Pottle, (1885) 16 Q. B. D. 354; the onus is on the defendant ; Vitetelly 
V. Mttdie's Select Library, (1900) 2 Q.B. 170. 

4. Emmens y. Pottle, above (news-vendors) ; Day v. Bream, (1827) 2 Moo. b Rob. 54 
(parcel carrier) ; Mallon v. Smith Sp Son, (1893) 9 T. L. R. 621 ; Martin v. Trustees of the 
British Museum, (1894) 10 T. L. R. 338 (library proprietors) ; Vitetelly v. Mudie’s Select 
Library, a\>oye (library proprietors held liable, as they had continued to circulate the 
defamatory book even after a notice had been issued by the , publishers calling in the 
book); Weldon v. Times Booh Co., (1911) 28 T. L. R. 143 (book-distributing agents); 
Bottomley v. Woolotorth, Ltd , (1932) 48 T. L. R. 521 ; (sellers of old magazines, contain- 
ing libels on Horatio Bottomley, held not liable) ; Sun Life Assurance Co., of Canada y. 
Smith Son, (1934) 150 L. T. 211 ; see Haynes v. DeBeck, (1914) 31 T. L. R. 115 (as to 
costs against innocent distributors of libel). 

5. AfrZwrf V. 5/. .4rr5y», (1899) A. C. 549. 

6. Per Bowen, L. J., in Emmens v. Pottle, (1885) 16 Q. B. D. at p. 358. 

7 Watts V. Fraser, (1835) 7 A. 4 E. 223 (editor and printer) ; Johnson y. Hudson, 
(1836) 7 A. & E. 233 ; Keyttor and another y. Newcomb, (1859) 1 F. 4 F. at p. 562. 

8. Harrison y. Pearce, (1858) 1 F. 4 F. 567 ; Blake v. Stevens, (1864) 4 F. 4 F. 232 ; 
Shepheard v. Whitaker, (1876) L.R. 10 CJ*. 503 ; Morrison v. Ritchie, (1903) 4 F. 645 
(Ct. of Sess.) 
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employ.* In England the Legislature has allowed proprietors and others 
liable for a newspaper libel published without malice and gross negligence, 
to avoid liability by a full and open apology in the newspaper.® A broad- 
casting agency will, of course, be liable for negligently as well as wilfully 
publishing slander by allowing the slanderer to use its apparatus, but in the 
United States some courts have held such agencies liable even in the absence 
of negligence,® 

29. Publication by agents or servants.— A corporation is liable for 
the slander or libel published by its agents or officers within the scope of 
their authority.* The liability of a proprietor of a newspaper rests on the 
same ground.* 

30. Joint liability for publication.— Joint liability of two or more 
persons for a single publication may arise in cases of principal and agent or 
master and servant, or where they have joined in publishing a libel ; e.g., 
writer, printer and distributor of a book or newspaper. Persons who are 
jointly liable for a publication may be sued together and are jointly and 
severally liable for the whole damage arising from it. The author of 
a libel cannot sue another for having published it and thus enabled the 
defamed to sue and get damages from the former.® 

31. Points which need not be proved in an action for defama- 
tion. — In the statement of claim or plaint it has been customary to allege 
that “ the defendant A.B. falsely and maliciously wrote or spoke and publi- 
shed to one G.D. the following words of and concerning the plaintiff and 
by the publication of the said words the plaintiff has been m^ch injured in 
his credit and reputation.”’^ But the plaintiff need not prove (a) falsity, 

1. Dina Nat A v. Sayad, (1929) I.L,R. 10 Lah- 816 ; see cases ia p. 269, notes 5 and 8 ; 
OgilvU V. Punjab Akhbarshah Ca., (1929) I.L.R 11 Lah. 45. As to their criminal liability, 
see 6 and 7 Viet., c. 96, S. 7 ; P. v. Vfrajur, (1799) 3 Esp. 21 ; P. v. Holbrtok, a877) 
3 Q.B.D. 60. 2. (1843) 6 4 7 Viet., c. 96 ; see below, para. 78. 

3. (1937) So Har L.R. 730 ; but not for a remark outside the script interjected 
without warning by a speaker ; (1939) 53 Har. L.R. 143. 

4. Citiztns' Lift Atturanee Co. y. Broom, (1904) A.C. 423 ; Glasgow Corporation v. 
Lorimer, (1911) A.C. 209 ; as to liability of Parliamentary candidates for libels by their 
agents, see 58 and 59 Viet. e. 40 ; as to authority given by a speaker to publish his speech 
in the press, see Adams y. Ktlly, (1824) Ry. & Moo. 157 ; Parkes v. Prtscott, (1869) L.R. 4 
Ex. 169. 

5. In England, the plaintiff can administer interrogatories to find out the names of 
the proprietor, printer or publisher and add such persons as parties ; 6 4 7 Will ; 4 C. 76, 
S. 19 ; see Hillman's Airways, Ltd. v. Soeiele Attonymt D’Mditions Atronautiques 
Internationalts, (1934) 2 K.B. 366. 

6. IVtld- Blundell y. Stephens, (1920) A.C. 956 ; unless the publication amounted to a 
breach of contract ; below, para. 89. See also Saunders y. Syed, (1896) 75 L.T. 193 ; as to 
contribution and indemnity between joint wrongdoers, see below. Chap. XIX. para. 27. 

.7. This form was set out in Sch. B, No. 33 of the Common Law Procedure Act, 1852 
(154; 16 Viet., c. 76). See Bullen and Leake, Pleadings and Practice, pp. 343-4. There is 
no ootrespondiug form in the C.F.C. in India. 
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(J) malioe, except when the defendant pleads and proves privilege or fair 
comment, (o). damage to repntation. These facts are presumed bjr law in 
the plaintiff’s favour on proof of publication of a defamatory statement or 
representation by the defendant, A pleading need not allege facts which 
are presumed, ^ but these allegations have become traditional. These points 
require a little explanation. 

32. Falsity. — All defamatory words are presumed to be false and it 
is for the defendant to prove that they are true.* 

33. Malice. — ^The plaintiff has to prove malice to rebut the defence of 
privilege or fair comment but not in other cases. ■ Where it is necessary, the 
plaintiff may allege it even by way of reply after the defendant’s plea or by 
way of anticipation in the original plaint itself. Bnt in other cases malice 
is not an essential ingredient in the cause of action thongh it may be 
.material in the assessment of damages. The word has, however, persisted 
in pleadings for centuries.® It waA originally part of the large vocabnlaty 
of vituperation which pleaders in former times were in the habit of employ- 
ing when describing a wrong done to the plaintiff or complainant.* They 
used to say that the defendant acted maliciously, dishonestly, wickedly 
and so forth. In prosecutions for libel the word ‘ malice ’ obtained a 
peculiar importance on account of oCrtain adventitious causes in the 
eighteenth century.® In cases of political libel or sedition, the advocates of 
popular liberty and right of free speech among whom Erskine was the chief 
figure, contended for the view that the malicious intent of the accused was 
the gist of the libel and was for the jnry to find.® On the other hand th'e 
judges held the view that it was for them to infer malice from the 
intentional publication of words bearing a libellous sense and the jury bad 
only to decide the fact of publication. This controversy ended finally in 
favour of the popular view by the passing of Fox’s Libel Act, 1792, f which 
enabled the j nry to decide the whole case of libel or no libel. In that way 
a theory which laid emphasis ' on malice and malicious intent came .to 
prevail both in the criminal and the civil law of defamation.® In the 
nineteenth century when the above controversy and the political conditions 


L R.S.C, 0. 19, T. 25 ; C-P.C-, O. 6, r. 13; lee however .Bayley. J,, in Bromage v. 
Prosstr, (1825) 4 B, & C. 247, 25S. 

2. As to the reason for the allegation of falsity, see R. v. Stockdalt, (1789) 22 St. Tr. 
at p. 298, 3. A. V. Muntlom, (1895) I Q.B. 758 ; Allen v. A/earf, (1898) A,C. at p. 37. 

A Holdsworth, Vol. VJII, p. 342. This was also the case with indictments for 
seditions libel ; Stephen, Hist, Crl. Law, Vol. II, p. 354 ; “ Round full-mouthed abuse of 
people who gave offence to the Government was thought natural and proper.” 

5. On this subject, see Holdsworth, Vol. VIII, pp. 341 to 346, 371 to 375. 

6. See the famous argument of Erskine in the case of the Dean ef St. Asaph or R. v. 

Shipley, (1784) 4 Dough 73; 21 St. Tr. 1043. 7. 32 Geo. Ill, c. 60. 

8. Smith V. Richardson, (1737) Wille.s at p. 24; per Lord Bllenborough iu Maitland 
V. Goldney, (1802) 2 East. 426. 
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of wbich it was a product had become things of the pasti it was time for 
the true rule to emerge again. It was held in criminal^ as well as civil 
cases^ that liability for defamation arose not from a malicions intent to 
defame but from the publication of defamatory', works. In Bromage v. 
Proster,^ an action for slander of the plaintiffs, bankers, in the way of their 
trade, the trial judge directed the jury in accordance with the old view that 
malice was the gist of the action and the defendant was not liable if he did 
not speak the words maliciously and ont of ill-will. On appeal Bayley, J., 
held the direction was wrong. He expounded the law in the following 
well-known passage : — 

“ Malice in eoramon acceptation means ill-will against a person, but in its legal sense 
it means a wrongful act, done Intentionally, without just cause or excuse. If I give a 
perfect stranger a blow likely to produce death, I do it of malice, because 1 do it 
intentionally and without just cause or excuse.... And if I tradnce a man, whether I know 
him or not, and whether 1 intend to do him an injury or not, I apprehend the law 
considers it as done of malice, because it is wrongful and intentionaL It equally works 
an injury, whether I meant ta produce an injury or not, and if 1 had no legal excuse for 
the slander, why is he not to have a remedy against me for the injury it produces ? And 
I apprehend the law recognises the distinction between these two descriptions of malice, 
malice in fact and malice in law, in actions of slander. ” 

The learned Judge thus laid the did theory to rest, but by introducing 
another, viz., the theory of ‘ malice in law. ’ This is nothing short of a 
fiction which was apparently intended to keep np a nominal adherence to 
the old doctrine that malice was the gist of the action and yet to depart 
from it in substance. The fiction is still maintained in modern cases which 
state that malice is implied from the publication of defamatory words.3 
One cannot help observing that it is a needless fiction and a lonrce of 
confusion in law.* There is no reason why it shonld not now be abandoned 
and malice confined to the sense of improper motive. 

34. Damage to reputation. — It is unnecessary also to prove any 
actual damage to the plaintiff’s reputation. The law presumes it from the 
tendency of the words. It is no defence for instance that the plaintiff was 
a person of such an established reputation that to call him a liar would do 
him no harm. 

1. X. %. Harvey, (1823) 2 B. & C at pp. 266, 267, per Holroyd, J 

2. Brtmage v Protier, (182S) 4 D 4 C. 247, 255 

3. Baron Parke jn Toogood v. Spyring, (1834) 1 C M & R. at 193 , Farwell, T J., in 

Halloa a.Jonee, (1909) 2 K.B. at p 477 , Bankcs, J , in Smith v. Sii eat fell!, (1913) 2 K.B. 
at pp. 769. 770 ; Lord Finlay in v. iVari, (1917) A. C. 309 at p 318, and Lord 

Dunedin at p. 326. 

4. Lord Bramwell in Abrath v. H. E. Ry. Co , (1886) 11 A.C. at pp. 253, 264. “ That 
unfortunate word * maiice ' has got into rases of actions for libel. We all know that a 
iUklkil|^y.,bo,tlta publisher of a libel without a particle of malice or improper motive. " 
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35. Dofences. — Besides general defences applicable to all torts, like 
consent,^ accord and satisfaction,® limitation,® previous judgment,* 
etc., there are three special defences under the common law, viz., 
(i) justification, (ti) privilege, and (tit) fair co^^ent. In England there is 
a statutory defence* in actions for libel against newspapers, viz., apology. 

36. Justification. — This is the plea of truth of the words published 
by the defendant. This has been, from the first recognised as a good answer 
in a civil action for defamation. The reason is that in form it was an action 
on the case in which damage was essential and the law does not recognise 
any damage arising from the publication of true statements. A person 
cannot in justice be allowed to get a pecuniary satisfaction for an injury to 
a reputation which he did not or ought not to possess.* On the other hand 
libel was treated as a crime because of the insult it conveyed and its 
consequent tendency to provoke a breach of the peace. As this consequence 
may follow from true as well as false defamatory statements, truth was not 
a defence in a criminal prosecution for libel. Indeed the maxim once 
prevailed, ‘ the greater the truth, the greater the libel.’ Truth is now 
allowed as a defence if the publication is for the public interest.^ In a 
civil action the defendant has to plead and prove the truth of the defamatory 
words and not merely his belief in their truth, though honest. If the words 
are true, he escapes liability however improper his motives may^ave been, 

37. Form of the plea of justification. — The form of the plea is that 
“ the words complained of are true in substance and in fact.” If the 
defendant had repeated a rumour or another’s words (e.g., that A told him 
that £ was insolvent), be must plead that the defamatory imputation (i.e., 
the insolvency) is true and not merely that A told him so or that there was 
such a rumour.* When however the defendant was privileged in repeating 
another’s words, as where he published in his newspaper a report of a 

1. Ses Momtn v. Tutiaudj, (1894) 1 Q.B. 671 ; HepxvoKi v. Thorn, (1849) 8 C.B, 
293; ffopt T. r Anson, a901) 18 T.L.R. 201 ; Raid v. Blisland School Board, (1901) 17 T.L.R. 
626 ; Duke of Brunswick v. Harmtr, (1849) 14 Q.B. 185. 

2. Lane r. Applegate, (1815) 1 Stark. 49 (the dafendant burnt all the defamatory 
papers on the plaintiff agreeing not to sue if that whs done) ; Boosey y. IVood, (1865) 
3 H. A C. 484 (acceptance of mutual apologies). 3. Below, Chap. XIX, para. 36. 

4. A prsyious judgment against one will not bar an action against another joint 
libeller if the cause of action was distinct, e.g., proprietor of a newspaper and author of a 
letter published by it ; Frescoe r. May, (1860) 3 F. & F. 133. See below, Chap. XIX, para. 26. 

5 Under the Libel Act, 1843, 6 Jc 7 Viet. c. 96, s. 3 ; below, para. 78. 

6. Per Littled.'ile, J., in M' Pherson y. Daniels, (1829) 10 B. 4 C. at p, 573. 

7. In England, the Libel Act, 1843, 6 4 7 Vick c. 96, a. 6 ; in India, I.P.C., s. 499, first 
exception. A similar rule is applied also to civil actions in some States in the U- S. A. ; 
and relief is also giyen there against publication of a true statement if it amounts to an 
invasion of a right of privacy ; below, Chap. XII, para. 13. 

8. Watkin y. Hall, (1868) L.R. 3 Q.B. 396 ; M' Pherson y. Daniels, (1839) 10 B, 4 C. 
263 ; Davison v. Duncan, (1857) 7 E. & B. 229; Cookson v, Harewood, (1932) 2 K.B. 478, 485. 

35 
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judicial proceeding, the plea need allege only the truth of the report. Where 
the words complained of amount to a specific statement of fact {e.g., the 
plaintiff stole a watch yesterday in the defendant’s premises) it is enough to 
plead that the said worda are true. He need not slate mure in his plea. 
But if, as so often is the case, the words convey a general charge (fi.g., the 
plaintiff is a swindler or pickpocket), it is not enough to plead merely that 
the said words are true, but the defendant must give particulars of facts on 
which the charge is based and |>lead that those facts are true.^ A bare 
assertion of the truth of the words is a repetition of the libel and not a 
justification of it.^ The plaintiff must know what case he has to meet and 
cannot be expected to come to the trial prepared to justify his whole life.* 
The particulars must be precise ; for instance, if fraud is alleged, the 
occasions and persons with reference to whom the plaintiff committed fraud 
must be specified.* The defendant cannot refuse to furnish particulars on 
the ground that he will thereby disclose his evidence or the names of his 
witnesses*. They must also be relevant to the imputation conveyed by the 
words. For instance, if the defendant said that the plaintiff committed some 
specific act, a plea that the plaintiff committed some other act will be bad.s 
If however the imputation is of general misconduct or bad character, the 
defendant may allege all facts on which he proposes to rely at the trial.^ 
The plea must be as broad as the libel i.e., not merely the literal language but 
also the inferences which naturally follow from it. and must not fall short of 
it.® Where the plaintiff, a proctor, was alleged to have been thrice suspended, 
a pUa that he was once suspended was held bad.® Where the plaintiffs were 
called “nothi..g but thieves and scoundrels,” and the defendant alleged in 
hie paniculai b facts which at the most amounted only to political dishonesty 
on the part of plaintiffs to serve their own end=, it was held that the parti- 
culdiB were irrelevant.^® If the plaintiff relies on an innuendo, the 

1 WoUoH V. SievUr, (1913) 3 K. B 499 ; Arnold v. Bottomhy, (1908) 2K..B. iSl ; 
Zterenierg v. Labauchere, (1393) 2 Q.B 133, e/ Marks v Wilson- P^yd, (1939) 2 A.E.R. 605 
C.A where the charges being spe’ific, particulars were refused. 

2 Ptr Kay, J., in ZUrtnberg v. Labouchete, (1893) 2 Q B. at p. 189 

3. Per Ashhurst, J., in P Anson v. Stuait, (1787) 1 T R. at 752 

4. Alderson, B. in Hiekinbotkam v. Leach, (1842) 10 M & W. 361, 363; Zterenberg 
■V. Labouehere, (1893) 2 Q.B. at p. 187 ; Markham v Wernher Beit ,(• Co., (1902) 18 T.L.R. 
at p 764; Kkaridaddin v. Tara Singh, (3926) I.L.R. 7 Lah 491. 

5. Wotton V. Sievier, (1913) 2 KB. 499 ; Zierenberg v Labouehere, (1893) 2 Q B 183. 
H« cannot have a discovery or interrogatories before he states the particulars ; Metro- 
politan Saloon Omnibus Co. v. Hasnkint, (1.3'i9) 4 H & N. 146 ; Gourley v. PUmsoll, (1873) 
L.R. 8 C P. 362; Goldschmidt v. Constable .}■ Co., (1937) 4 A.E R 293. 

6. Maisel v. Fimneial Times, Ltd., tl9l5) 3 JC.B 336; see Sutherland y. Slopes, 
(1925) A.C. at p 79, per Lord Shaw , Weaves v Lloyd, (1824) 2 B & C. 678. 

7. Maisel y Finanttxl Times, xhoyn •, Mae Grath v. A. ^ C Black, Ltd 
95 L.J.K B. 961 , Godssian v. Times Publishing Co., (1926) 2 KB. 273. 

8. O’Brien y. Bryant, (1846) 16 M. * W. 168 , Bishop v. Latimer, (1861) 4 L.T.N.S 

9. Clarkson v. La-ason, (1829) 6 Bing. 266. 

Beit 4 Co. V. Markham, (1901) 18 T L R 143; on appeal, ibid., p. 763. 
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defendant must plead the truth of the 'words both in their natural and alleged 
special meaning. It he pleads merely that the words are true in their 
natural sense and are not capable of the special sense, then he cannot offer 
to prove the truth of the special sense if the innuendo is held proved. If 
he simply says the words are true without referring to the innuendo he 
will have to prove the truth of any special meaning of which _the words 
are hold capable. ^ The defendant may plead the truch of some of the 
statements if they aro severable from the rest but not otherwise. ^ 

38. Proof of justification. — ^The evidence mast be confined to the 
facts alleged in the plea or the particulars and must establish that the words 
complained of are substantially true. As much must be justified as meets 
the sting of the charge. 3 If this is done, it does not matter that on some 
unimportant or Immaterial details the statement complained of is incorrect, 
as where a person was said to have been convicted and sentenced to three 
weeks’ instead of a fortnight’s imprisonment.* Where however it is an 
exaggerated statement the defence fails, e.ff., where the plaintiff was called 
a libellous journalist when he was only on one occasion sued and made to 
pay damages for libel.* If the defendant proves the main allegations or the 
sting of the charge, he need not separately justify statements which are only 
shadows of. the main one and not distinct imputations. In Sutherland 
V. Stapes * where the defendant wrote of the plaintiff that she was instruct- 
ing working women in contraceptive methods which had been pronounced 
as “ most harmful,” it was held on proof that some of these methods were 
harmful, that the further statements that "it was amazing that this mon- 
strous campaign of birth-control should be tolerated by the Home Secretai y, 
and that Charles Bradlangh was condemned to jail for a less serious offence,” 
did not require any separate proof. It would be otherwise if the statement 
not justified is a distinct imputation.'' Where the words coulaiu comments 
it will be safer for the defendant to add the plea of fair comment. A charge 
of a crime masi be proved bo^on.l leasunable ilouot as ii the plaintiff werV. 

1. Watkins. Hall, (1861) L R. 3 Q.R. 396, Bremirtdee v. Aa/iwtr, (1864) 13 W.R. 
878; SV 0 odv. Eai I uf Dwham, (1888)4 r.L.R. 556 

2 FUming V. Dollar, (1889) 23 Q.B.D. 388 . Clarkt v. I'aylor, (1336) 3 Btng. (N C.) 
654, he Can pay money into court in respect of the libels not justilied. 

3. Pet Bunough, J., in Edwards t. Bell, (1824) 1 Bing, at p. 409. As to right of 
defendant to dtliver interrogatories to plaintift to establish latter's unchastity, see 
BlUMl V. Park Lane Hotel Ltd., (1943) 2 K.B. 253 C A 

4. Alexander v. H. £. By. Co , (1865) 6 B. A S. 340 , cf. Gvtynn r. S. E. Ry. Cot ., . 
a868) 18 L.T. 738. 

6. Wakley V. Cooke, (1849) 4 Et. 511 ; of. Leyman y. Latimer, (1877) 3 Eix. D. 16 j 
(‘ Felon Editor ’). 

6. (1926) A.C. 47; see also Morrison y. Harmer, (1837) 3 Bing N.C. VfD Clarke 
y. Taylor, (1836) 2 Bing. N C. 654; Cooper y. Lawson, (1838) 8 A. & E. 746. 

7. Edwards y. Bell, (1824; 1 Bing. 403. 
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on his trial. The fact that the plaintiff has been convicted of it is prima 
facie evidence of his gnilt. ^ The fact that he bad been acquitted will not 
stand in the way of the defendant proving the charge though the task will 
be a difficult one.^ The question whether the defendant has proved the 
truth of the words is one of fact depending on the circnmetanoes of the 
case.^ In England it is for the jury to decide. The plea of jnstihcation 
should be taken and settled with great care, as failure to prove it generally 
aggravates damages.^ 

39. Privilege. — Privilege is used here* in the sense of an excuse or 
immunity conferred by law on statements or communications made on 
certain occasions called “ privileged occasions.” These are occasions when 
a person has a duty or interest in making certain statements to some person 
or persons having a corresponding duty or interest.* A statement made on 
such an occasion and warranted by it is privileged, because in the public 
interest the law considers that a person acting from a sense of duty or 
interest should do so without fear of being called upon to prove the truth of 
his words in a court of law. There are two kinds of privilege, absolute and 
qualified. In the former case the occasion is such that the law raises a 
conclusive presumption that he makes the statement from a sense of duty. 
No action will lie against him on the ground that be was actuated by 
malice, i.e., a motive other than a sense of right or duty in making the 
statement. The reason is that persons in such situations, like a judge 
deciding a cause or a party or advocate pleading it, are helping public justice 
and they should discharge their respectivq functions without fear of an 
enquiry in a court of law into the question whether they acted honestly or 
abused the occasion for the purpose of injuring another’s reputation. The 
rule may work injustice occasionally by allowing malicious persons to 
escape ; but to expose judges, advocates, and parties to the risk of such an 
enquiry would be a greater evil to public interests.^ The privilege is not a 
private or personal right of the individual to defame but is a protection 

1. lit Crippttt, (1911) P. 108, 115; Mash v. Darltv, (1914 ■ .1. 

2. England v Eeurke, (1810) 3 Esp. 80. 

3. For instances, sec cases in p. 275 notes 3 to b, abo- e, and also Ingram v. Lawson, 
(1833) 5 Bing. N.C. 66; Edsall v. Hussell, (1842*4 .M. & G. 1099 ; Sot /trill v. Whytthtad, 
(1879) 41 L.T. 688; Maistl\. Financial Times, (1915) 3 KB. 336; Smith v. Parker, 
(1844) 13 M. & W. 459. 

4 . fVarvriek v, Faulkes, (1844) 12 M. & W. 507 ; (Viltou y. Roiinson, (1845) 7 Q.B. 
68; Simpson y. A’eWnjew, (1818) 13 Q.B. 511; Caal field y. IKAi/tearM, (1868) 18 L.T.N.S. 
527; Peters y. Bradlaugh, (1884) 4 T.L.R. 467; Kharidaddin v. Tara Singh, (1926) 
I.L.K. 7 Lah. 491. 

5. In other parts uf the law it is used in the sente of a private right or advantage 
e.g., a franchise, an easement or servitude ; Stroud, Judicial Dictionary, Vol, 3. 

6. ‘Adam y. Ward, (1917)A.C. 309 at pp. 334, 345, per Lord Atkinson. 

• 7. Munster y. Lamh, (1883) 11 Q.B.D. 588 at pp. 603, 604, per Brett, M.R. ; see also 
Rodrigues v. Speyer Brothers, (1919) A.C. 59 at p. 91, per Lord Atkinson. 
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conferred on him for public benefit.^ In the case of qualified privilege, the 
demands of public policy are not so high but require only that the person 
making a statement on a privileged occasion should be protected from 
liability so long as he is not proved to have acted from an improper motive. 
For instance a person giving information about his former servant to an 
intending employer or about a crime to the police is protected from liability 
though his words may be defamatory, provided he acted honestly in the 
discharge of a social or moral duty to give such information. He loses the 
protection if he knew his statement to be false or abused the privilege for 
some improper purpose. In other words, the difference between absolute 
and qualified privilege is that the former is not, while the latter is negatived 
by proof of malice. 

40. Absolute priv,ile£fe. — There are three cases of absolute privilege 
recognised by the common law^ : (a) statements made in the course of 
Parliamentary proceedings, (Zi) statements made in the course of judicial 
proceedings and (c) statements relating to affairs of State. 

41. Parliamentary proceedings. — Speeches made in both Houses of 
Parliament,* proceedings before their committees,^ and petitions to Parlia- 
ment are absolutely privileged ; but not statemeuts made by a member 
outside Parliament,* or in the lobbies, or smoking room, or by a stranger 
in the visitors’ gallery, or a report published outside of a speech inside 
Parliament.* In India an absolute privilege is conferred by the Govern- 
ment of India Act, 1935,^ on speeches and votes in the federal and 
provincial legislatures and on official reports of their proceedings. This 
privilege extends to a question asked by a member of a legislative assembly. * 
There is no absolute privilege in the case of proceedings before inferior 
public bodies like county councils or local boards.* 

1. Botiomlty v. Brougham, (190SJ 1 K.B. 58+ »t p. 587, per Channel, J. 

2. The courts have refused to add to them , SUvmr v. Sampton, (1879) 5 Ex D. 53 ; 
Royal Aquarium v. Par kinson, (1892) 1 Q B. at p +81; when the facts set out in the plaint 
disclose absolute priMlege, the defendant may move that the suit be dismissed; Law v. 
Llewellyn, (1906) 1KB +37 ; Burr v. Smith, (190b) 2 K.B. 306 The plea may be allowed 
for the first time in appeal ; Madhab Chandra v ffirod Chandra, 1.T..R (1939) 1 Cal. 57+ ; 
1939 Cal. +77. 

3 Es'parte, IVaion, (1869) L. R. + (^ B 573, 576, per Cockburn, C. J. ; Dillon v. 
Balfour, (1887) 20 L R Ir. 600, for the history of this privilege, ^ee Thomas, Cases on 
Constitutional Law, p. 36. +. Coffin v. Donnelly, (1831) 6 Q.B D. 307. 

5. IVernher, Beit fy Co. v. Markham, (1907) 18 T.L.R 763 

6. R. v Abtngdon, (179+) 1 Esp. 226 ; R. v Creevey, (1813) 1 M. & S. 273. 

7. 26 Geo 5, c. 11, ss. 28, 71 For a similar privilege in .American and Colonial 
legislatures, see Cooley, Torts, p. +30 ; Gatley, p 209. 

8. HThin Maung v. Au Bu IVa, (1936) I.L R 1+ Rang. +20 (F B.). 

9 Pitiard v. Olivet, (1891) 1 Q.B +7+; Royal Aquarium v. Parkinson, (1892) 
1 Q.B. 431. 
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42. Judicial proceedings. — ^'fhe privilege extends to statements made 
by the following persons ; — 

(a) Judges. — The privilege is allowed in England ^ and in India® to 
jadges, magistrates, and other persons exercising jndicial functions. There 
is no absolute privilege for persons discharging administrative duties, e,g.t 
the London County Council sitting as a licensing authority for the grant of 
music and dancing licences.* But they may have a qualified privilege. 
There is also no absolute privilege in the case of a domestic tribunal, e.g., 
arbitrators constituted by consent of parties,* the stewards of a jockey club 
enquiring into the alleged misconduct at a race-meeting.* 

(2i) Jurors. — ^The privilege of a juror is of the same kind as that of a 
judge.* 

(c) Parties, advocates and witnesses.— These persons have an 
absolute privilege under the common law of England/ The same rule has 

1. To judges of superior courts ; Fray v. Blackiurn, (1863) 3 B. & S. 576 ; and to 
those of inferior courts also ; StoU v. Stantfield, (1868) L.R. 3 Ex. 220. See also ffamond 
r. ffaitit//, (1689) 2 Mod. 218 (Recorder of London); Ryalit v. Ltodir, (1866) L.R. 1 
Ex. 296 (County Court Judge sitting in Bankruptcy); Thomat y. Chu'ton, (1862) 2 B. & S. 
475 (Coroner) ; Ptdlty v. Morris, (1891) 65 I. T. 526 (the Master of the Supreme Court) ; 
Batratt v. ICearns, (1905) 1 KB. 504 (ecclesiastical commission) ; Bottomley y. Brougham 
(1908) 1 K.B. 584 ; Burr v. Smith, (1909) 2 K.B. 306 (Official Receiver) ; Dawkins v. Lord 
Roktby,iXSl^ L.R. 7 H.L. Co-partnership Farms v ffarvey Smith, (1918) 2 K.K 
405 (military tribunal) ; see also ffodson v. Fare, (1899) 1 Q.B. at p. 458 ; K. v. Crossley, 
a909) 1 K.B. 411 ; Lilley v. Ssney, (1892) 61 L.J.Q.B. 727. 

2. Ram Mayor y. Suiramanya, (1893) I.L.R. 17 UaA.SJ ', /agannath y. Rafar Ali, 
1934 AU. 827 ; 1934 A.L.J. 11.73. A registration officer is not a judicial officer; Krish- 
nammal v. Krishna Ayyangar, (1912) 23 M.L.J. 50 : 15 I.C. 652 ; Hem Chandra y. Tare- 
pada, (1935) 40 C.W.N. 500 (President of a Union Bench) ; see also Duraiswami v. Laksh- 
manan, 1933 Mad. 537 (an officer under s. 75, Madras Estates Land Act is a judicial officer). 

3. Royal Aquarium v. Parkinson, (1892) 1 Q.B. 431; see also Boulter v. Kent 

Justices, (1897) A.C. 556 ; Attwood y. Chapman, (1914) 3 K.B. 275 (licensing justices) ; 
Collins V. Henry Whileway Co-, (1937) 2 K.B. 378 (Court of Referees under the Un- 
employment Insurance Act) ; as to which see Mason y. Brewis Bras., (1938) 2 A.E.R. 420; 
Little Pomeroy, (1873) Ir. R. 7 C.L. 50 (a grand jury sitting for fiscal purposes); 
O’Connor y. Waldron, (1^35) A..C. 76 (a Coinroibsionor under the Combines Investigation 
Act, Canada). 4. Per Fry, L.J , in (1892) 1 Q.B. at p. 447. 

5. Hope y. P Anson, (1901) 18 T.L.R. 201 

6. R. V. Skinner, (1772) Lofft. 55, per Lord Mansfield, C.J. 

7. Parties.— v. Younge, (1759) 2 Burr. 807; Revis y. Smith, (1856) 
18 C.B. 126 ; Henderson v. Broomhead, (1859) 4 H. AN. 569 ; Gompas y. IVhite, (1890) 
64 J. P. 22 ; Lilley y. Roney, (1892) 8 T. L. R. 642. Advocatea.-^4/»»rr«r v. Lamh, 
(1883) 11 Q. B. D. 588. Witnesses.— v. Lord Rokiey, (1873) L.R. 7 H.L. 744; 
Seaman y. Hetherelift,(lS16) lC.V.Vy.6¥3 o-teA 2 C.P.D. 53; Btresford v. White, (1914) 
30 T.L.R. 591 ; Hope v. Leng, (1907) 23 T. L. R. 243 ; Goffin v. Donnelly, (1881) 6 Q. B. D. 
307 : Rsvis V. SmUh, (1856) 18 C.B. 120. 
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been applied in India in civil actions.^ In criminal prosecutions, however, 
only a qualified privilege is allowed by the Indian Penal Code.^ The 
privilege of a party applies to his pleading, petition, affidavit, or complaint,® 
and also to documents produced by him to support his case.* The privilege 
of an advocate is in respect of his questions to a witness and words spoken 
in the conduct of the case. The privilege of a witness has been held to 
extend not merely to his evidence in court but also to the proof of evidence 
given by him to the party and the solicitor before he gave his evidence in 
court, because, it was said, the protection conferred on him could be nullified 
by suing him for slander not in respect of what he said in court but what 
he told the solicitor that he intended to say there.* On the same principle 
the Madras High Court held that the statement made by a person in his 
complaint to a magistrate and repeated by him to a-police officer to whom the 
magistrate referred bis complaint for report was absolutely privileged as 
it was preparatory to the evidence in court.® But a communication 
by a person to his lawyer for giving a notice has only a qualified 
privilege.'*' 

1. Parties. — llinduithan Gilt Jtwel IVorkt v. Gang^ayya, l.L.R. 1943 Mad. 685 s 
(1943) 1 M.L.J. 186 ; Chunui Lai v. f/artingk, (1917) l.L.R. 40 All. 341 : 16 A. L. J. 360 ; 
SatUhehandra v- Ram DaVal, (1920) l.L.R. 48 Cal. 388: 24 C.W.N. 982 ; Cravniy ▼. Reilly, 
(1912) 17 C.L.J 105 : 18 I.C. 737 ; Uadhah Ch mdra Ghon v. Nirod Chandra, I. L. R. (1939) 
1 Cal. 574 : 1939 Cal. 477 ; Ufa Mya Sh-we v. Maung, (1924) I.L.R. 2 Ranfr. 333 ; Mahamed 
V. Manna Lai, 1929 All. 765 ; Ramkirat v. Bisesviar Nath, (1932) l.L.R. 11 Pat. 693 ; cf. 
Dimhaia v. Jehingir, (1922) l.L.R. 47 Bora. 15 ; 24 Bom. L. R. 400; Brijlal v. Mahant, 
l.L.R. 1940 Nag. 48 ; 1940 Nag. 123. The above ca'.es have departed from the older view 
that qualiSed privilege enacted by the Penal Code applied to civil actions ; see however, 
Dhiro Koch v. Goilnd, (1921) 63 I.C 394 (Cal.) Advocates. — Sullivan v. N'orton, (1886) 
I.LtR. 10 Mad. 28 (F.B ) ; Kanabhai v. ll'adi tl899; 2 Bom. L. R. 3 (F B.) ; Padmaraan v, 
Venkal aramana, (1908) 19 M.L.J. 217, 219 : 1 I.C. 799 ; S'livahumar Devi v. Bacharam, 
(1921) 25 C.W.N. 835 : 1921 Cal. 525 \Jagal Mohan v. Kalipado, (1932) l.L.R. 1 Pat. 37l. 
Witnesses —Babu Guneii Du:t v. .Vugnnram, (1'72) 11 B.L.R. 331 (P C.) ; Adivaramma 
V. Ramaehandta, (1909) 91 M.L J 85 : 6 I.C. 309 ; A««n» Mai v. Prasad, 1926 All. 672. 

2. Bat Shanla v. Umrao, (1925) l.L.R. 50 Boin. 162 • 28 Bom. L. R. 1 ; Tulsidas v. 
Billimoria, (1932) 34 Bom. L. R. 910 : 1932 B-m. 490; Me Donnel v. R., (1925) I. L. R. 3 
Rang. 524 ; Nirsu v. R., 1926 Pat. 499 ; Thiravtngada v. Tripnrasnndari, (1926) l.L.R. 49 
Mad. 728 : 51 M.L.J. 112 ; Banerjte. v. Anwkul, (1927) I.I..R. 55 Cal. 85. 

3. But not a complaint to a police officer ; Joseph Maye v. Charlrs IVarwiek, (1943) 
.47 C.W.N. 627 ; DU Sukh Ram v. Gendan Lai, ('942) A. L. W. 6Q6 ; see, however, Rapalal 
Co. V. Krishnasiaamy , (1940) 2 M.L.J. 556 contra. 

4. Uanumantha Roto 'f. Seeiaramayya, 1942 Mad. 343. 

5. Watson v. M' Ewan, (1905) A.C. 480. 

6. Sanfivi v. Koneri, (1925) l.L.R. 49 Mad. 215 ; see also Madhab Chandra v. 

LI,.R. (1939) 1 Cal. 674 : 1939 Cal. 477; as to Bapalul Co. v. Kriskna- 
ewami, (1940) 2 M.L J. 555, see note 3 above ; contra, Mohamad Samiullak Khan v. 
Bishn Nath, (1927) 26 A.L.J. 760 : 1928 All. 316. 

7. Balammal v Palani Naidu, (1936) 46 L.W. 933 : (1937) M.W.N. 1108 ; More v. 
Weaver, (1928) 2 K.B. 520 held cant t a but was doubted in Minter v. Priest, (1930) 
A.C. 558, 570, 674. 
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(d) Officers of court. — Officers of court may have a duty to report in 
the course of a judicial proceeding. For instance, the report of an Official 
Receiver under the Companies Act^ or a police-officer to whom a com- 
plaint is referred by a magistrate* would have an absolute privilege. 

The privilege exists in the above cases only if the statements are made 
in the course of judicial proceedings. There must be a proceeding before a 
judicial and not merely an administrative officer. The statement must 
relate or have reference to a proceeding in court or in judge’s chambers or 
elsewhere, whether ex-parte or otherwise. But there is no privilege for a 
statement made by one who has no business to speak in court,* or by a judge 
or witness on a matter unconnected with any judicial proceeding,^ or for a 
letter written to a judge before the case is taken up.® The statement need 
not however be relevant to the proceeding in the technical sense of the term 
in the law of evidence.* 

43. Statements relating to affairs of State. — The privilege in this 
case is incident to the general defence to be discussed later, viz., authority 
of executive and military officers.’' A censure of a deputy collector by 
means of a Government notification was held privileged.® An action for 
libel in respect of a document relating to an affair of State may fail also on 
the ground that it is privileged from production in a court of law.® 

44. Reports having absolute privilege.— An absolute privilege is 
conferred by statute on the following reports on account of the great public 
advantage of giving publicity to the proceedings or events reported. 

(a) Official reports of proceedings of Parliament and the Indian 
Legislatures. — By a statute of 1840,’° reports published by order of 

1. Above, p. 279, note 1. 

2. Vent Madho Prasad v. Wajid Alt, 1937 All. 90. The Court regarded it as also an 
ofTicial communication entitled to absolute privilege. 

3. Dcltgal V. Htghlef, (1837) 3 Bing. S.C. 930 ; JDawon Singh v. Mahipsingk, (1838) 
I.L.R. 10 All. 425, 454; flnyes -v. Chtistian, (1892) 15 Mad. 414: 3 M.L.J. 142; Oirst'ar v. 
Siroman, (1905) l.L R. 32 Cal. 1060 : 9 C W.N. 847. Below, p. 282, note 4. 

4. Paries v. Levy, (1869) 9 C B N.S. 342 ; Seaman v. fi'etkerclifi, (1876) 1 C.P.D. 540 

at p. 547; 2 C.P.D. at pp 56. 67; Hope y. Ling, (1907) 23T.L.R 243; Veat v. Heard, (1930) 
46 T.L.R. 448; Rahim Baksh v Bateha Lai, (1928) I.L.R. 61 All. 509 :/«»«« Afa/ v, 
Laekman, 1925 Lah. 486. 5. Gould v Hulme, (1829) 3 C. 4 P. 625. 

6. Adivaramma y. Rantaehandra, (1909) 21 M L.J. 85: 6 T.C. 309. 

7. Dawkins v. Lord Paulet, (1869) L R. 5 Q.B. 94 ; Isaacs 4- Sons v. Cook, (1925) 
2 K.B. 391. 

8. Jehangir v. Secretary of State for India in Council, (1904) I.L.R. 27 Bom. 189: 
5 Bom. L.R. 30 ; in appeal, 6 Bom. I..R. 131; see also Ross v. Secretary of State for India, 
(1913) 1.L R. 37 Mad. 55 : 24 M.L.J. 429. 

9. See Indian Evidence Act, S:. 123, 124. See Ckattcrton y. Secretary of State for 
India, (1S95) 2 Q B. 189; also Grant v. Secretary of State for India, (1877) 2 C.P.D. 445 ; 
Isaacs 4 Sons y. Cook, (1925) 2 K.B, 391. 

10. Parliamentary Papeie Act, 1840 (3 t: 4 Viet., 0. 9) ; extracts and abstracts there- 
from have a qualihed privilege. There is no privilege for headlines; Afangeni v. Llovd. 
(J^>.35'T,L.R. 26. 
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Parliament and all verified copies thereof obtained this privilege. The statute 
was the result of the famous case of Stochdale v. Hansard,^ where the 
decision of the judges against the privilege resulted in a serious confiict 
between them and Parliament. > In India, the Qovernment of India Act, 
1935,3 confers an absolute privilege on reports of proceedings of the 
Legislatures, federal and provincial, published by or under their authority. 
It is interesting to note that a rule which does not attract any special notice 
at the present day had a stormy history behind it in England. 

(5) Newspaper reports of judicial proceedings.— In England 
under the Law of Libel Amendment Act, 1888,* a fair and accurate report 
in any newspaper of proceedings publicly heard before a court exercising 
judicial authority shall, if published contemporaneously with such proceed- 
ings, be privileged ; but this does not anthorise the publication of any 
blasphemous or indecent matter. Under the common law, reports of 
judicial proceedings whether in a newspaper or otherwise have a qualified 
privilege. This statute confers a higher privilege on contemporaneous 
reports in ‘ newspapers’ as defined therein, i.e., those published at intervals 
not exceeding twenty-six days.* A report not falling within that definition, 
e.g., in a monthly magazine or a law journal or one published in a 
newspaper sometime later than the event reported will have only a 
qualified privilege under .the common law. In the absence of any 
similar legislation in India reports of judicial proceedings in newspapers or 
elsewhere have only a qualified privilege. 

46. Qualified privilege. — There are two categories under this head, 
viz., privileged reports and privileged communications. The following 
reports have a qualified privilege under the common law on the principle 
that a person has the right to publish for public information that which it 
is fit and proper for the public to know.® 

46. Reports of judicial proceedings.— Publication of fair and 
accurate reports of judicial proceedings is privileged because it is to the 
public advantage and helps the administration of justice^ ; it “enlarges the 

1. (1839) 9 A. & E 1. 

3. For an account of it, see Life of Lord Campbell, Vol. II, pp. 112,129; May, 
Constitutional History of England, Vol. I, pp. 360-363; IVason v- Walter, (1868) L.R. 4 
Q.B 7.i, 86, per Cockburn, C-J. 

3. Ss. 28 (1), and 71 (1). See also the G.I. Act. 1919, 9 & 10 Geo. S, c. 101, Ss. 11 (7) 
and 24 (7). 4, 51 4 52 Viet., o. 64, S. 3. 

5. Galley, p. 35l ; Fraser, Libel 4 Slander, p. 198 ; Spencer Bower, pp. 406, 407 ; 
see contra, Odgers, Libel 4 Slander, p. 368. 

6. Cox V. Feeney, (1863) 4 F. 4 F. 13, 19; see also Flint v. Pike, (1825) 
4 B. 4 C. 473, 48a 

7. Kimber v. The Press Assaeiation, (1893) 1 Q. B. ,65, 68 ; MaeDongall v. 
Knight, (1889) 14 A. C. at p. 200 ; 17 Q. B. D. at p. 638 ; 26 Q. B. D. 1. 

36 
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area of the coart aod inform^ ail that have a right to know.”' The iHririlege 
bolooes not 00I7 to ii0ws|>aperB bat aiao to an; other pablicatioa. The 
following points may bo noted ■. — 

(a) The report ebotild be of jodicial proceedings that took place 
in open conrt or a plaee open to the public.^ Erents that took place in 
prirate (e.p„ in the judge’s private room) or t» camera, or were nnfit for or 
prohibited from publication {e.g., obscene or indecent matter,^) shonld not 
be reported i nor events which are unconnected with the proceedings e.g., 
an nitanthoriscd observation of a bystander,* or of the clerk of the conrt in a 
matter in which he was not called upon to speak.* A report can be made ot 
proceedings of an ez parte or preliminary inquiry,* of prooeedingsraa they 
go on from day to day and not only of concinded events,'' of depositions, 
speeches of connsel, observations made by jndge, witness, or counsel in the 
eonrae of the case,' of pleadings, affidavits, jndgmenta and other records of 
court open to pnblic inspection like a register of judgments or decrees.* 

(b) The report must be fair and accurate, i.e., a snbstantially faithful 
report.** It need not be verbatim but may be a fair abstract or summary. A 
report of part of the proceedings alone, e.g., the arguments of one of the conn- 
sel or the evidence of some of the witnesses may make the report unfair.* * 

1, PtT Lord Campbell in Andrew v. Chapman, (1833) 3 C. & K. at p. 289. The 
privilege hovrever it of modera growth, and wai developed by deeiviont of the 19th 
centnry ; Watcn v. Walter, (1868) L. R. 4 Q. B at p. 94. 

2. Smith V Seatt, (1847) 2 C * K. 580; Ryallt r. Leader, (1865) L. R. 1 Et. 296. 

3 See the Judicial Proceedings (Regulation of Reports) Act, 1936, 16 and 17 Geo. 3. 

c. 61. 

4. Lfnam v Gtviring, (1880) 6 L.R. Ir. 259 ; see also Lewir v. Levy, (1858) E.B. A £. 
537 ; cf. Farmer v. fLyde, (1937) 1 K.B. 728 (daring the bearing of a libel action in 
which the plaintiflr, Farmer, bad been the only witnyss who bad deposed, one Mr. Davidson, 
who was once the Rector of Stiffkey and removed for immoral practices, and who was 
neither a witness nor a party got np and asked the Court if be could contradict the many 
lies that had been told. The plaintiff sued a number of newspaper- who had reported 
also this interjection. Held that it was in the course of the proceedings and privileged ). 

5. Dctegal v. ffighley, (1837) 3 fling. .V.C. 930 

6. Ueillv. Haler, (1878i 3 C.P.D. 319 Kimber y The Piett Astociuion, (1893) 
1 Q.B. 65. These overrule a number of older cas3> to the contrary. 

7. Lewis V. Levy, (1858) E.B & E ai,per Lord Campbell, C.J. 

8. Hope V Leng, (1907) 23 T.L R. 243 9. Scarlet y. Scarlett, (1892) 3 Q.B. 56. 

10. For illustrations, see Mitchell y. Hirtt, etc.. Ltd., (1936) 3 A.E.R. 872; also 

Stundert v. Millt, (1829) 6 Bing. 213 ; Lewi t v. Walter, (1821) 4 B & Aid. 605 ; 
tfaeOougall y. Knight, (1819)14 A.C. at p. 230 ; (1890) 23 Q.B D. 1; Hayward v. 
Hayward, (1886) 34 Ch.D. 198 ; Grimwade v. Dickt, (1886) 2 T.L.R 627 ; Woodgaie v. 
Ridont, (1865) 4 F. & F. 202 ; Chalmert y. Payne, (1835) 2 C.M. * R. 156 ; Athmore v. 
Borthwieh, (1886) 2 T.L.R. 113, 209. 

11 Reg. V. Andrew Gray, (1861) 26 J. P. 663 ; Saundert v. Millt, (1829) 6 Bing 213. 

' A report of a judgment alone may be fair ; MaeDougall v. Knight, (1890) L.R. 25 Q.B.D. 
p. 1 and in 17 Q.B.D. at p. 640, per Lord Esher. See however Lord Halsbury, lu 14 A.C. at 
p. 300; Starlet v. Scarlett, (1892) 2 Q.B. 56 (register of judgmenU in a county court) ; 
Pnrnitt v. Cimbridge Daily Hewe, (1907)' 23 T.L.R. 705 (report of charge-sheet not a 
record of court but made for police purp oses, held uot privileged). 
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Again a report should appear distinct from comment ; if they are insepar- 
ably mixed, there is no privilege.* Unfair comments may make the 
report also unfair and may evidence malice; e.g„ sensational head-lines like 
‘Judicial Delinquencies,’* ‘Wilful and Corrupt Perjury,’® ‘An Honest 
Lawyer.’* Auy comment on pending proceedings may amount also to a 
contempt of court.* It is for the defendant to show that the report is fair ;* 
if he fails, he has no privilege though he may have acted in good faith.'’^ 

(c) The proceedings may be before a court of law or any other tribunal 
acting judicially* and acting within the scope of its jurisdiction. But the 
fact that the court held that it had no jurisdiction will not take away the 
privilege of the proceedings.* 

(d) The plaintiff may prove malice. It may be inferred from the 
circumstances, e.g,, a belated report, publication in the form of a pamphlet 
or circular,** repetition of the same report, printing it in a special type, 
unfair comments or head-lines. Where a newspaper publishes a fair report 
in the usual course of business, the fact that there was malice in the reporter 
who was under a duty to report and in the position of a mechanical agent 
for the purpose will not take away the privilege of the newspaper or even 
of the reporter.** But when a private person sends a report to a newspaper 
assuming the role of a reporter for that purpose, his malice will destroy the 
privilege of the newspaper and his own.** 

* 

47. Reports of Parliamentary proceedings.— Fair and accurate 
reports of Parliamentary proceedings are privileged. In the leading case of 
Waaon v. Walter, whore a report in the London Timet of a Parliamentary 
debate was held privileged, Cockburn, G.J., observed that such reports were 
privileged for the same reason's as reports of judicial proceedings and were 
“ essential to the working of the Parliamentary system and to the welfare 
of the nation.” This decision gave authoritative sanction to the right of 

I. Sii/et V. JVoJitt, (1806) 7 East. 493. 2. /Hd. 

3. Ltiait V. Levy, above. 4. BUhop v. Latimer, (1861) 4 L.T. 776. 

5. Littler v. Thometn, (1839) 2 Beav. 129 ; ffiggim v. Rieharde, (1912) 28 T.L.R. 203; 
R. V. Gray, (1865) 10 Cox C. C. 184 ; R. v. Payne, (1896) 1 Q. B. 577 ; R. v. Davies, (1906) 
1 K.B. 32 ; Dunn v. Sevan, (1932) 1 Ch. 276. 

6. See per Lord Esher, in Kimbtr v. The Press Assoeiation, (1893) 1 Q.B. 65, 71. 

7. Blackburn v. Blackburn, (1827) 4 Bing. 395 ; Blake v. Stevens, (1864) 4 F. & P. 
233 ; Huntley v. Ward, (1869) 6 C.B. (N.S.) 514. 

8. See above, para. 42. 9. Usilt v- Hales, (1878) 3 C.P.D. 319. 

10. Salmon v. Isaac, (1869) 20 L.T. 885. 

II. Stevens v. Sampson, (1879) 5 Ex. D. S3 at p. 56, per Bramwell, L.J.; see Adam 

V. Ward, (1917) A.C. 301. Mere receipt of money by the editor for insertion of a report 
is not evidence of malice ; per Farwell, L.J., in Dargson v. Dover and County Chronicle, 
(1913) 108 L.T. at p. 484 12. Stevens v. Sampson, above. 

13. (1868) L.R. 4 Q.B. 73 ; see also R. v. Wright, (1799) 8T.R. 293 ; R. y. Creevey, 
(1813) 1 M. &. S. 273. 
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reportiug Parliamentary proceedings which was formerly involved in 
doabt.1 

48. Newspaper reports privileered nnder the Law of Libel 
Amendment Act, 1888.^ — In England this Act confers a qualified privilege 
on newspaper * reports of the following ; (i) Proceedings of a public 
meeting, t.e., " a meeting bona fide and lawfully held for a lawful purpose, 
and for the furtherance or discussion of a matter of public concern, whether 
the admission thereto be general or restricted.” A meeting of passive resis- 
ters for protesting against the levying of certain rates has been held to be a 
lawful one.* The proceeedings of the shareholders of a public company were 
held reportable." A chapel service was held not to be a public meeting. " 
(ii) Proceedings of any meeting of a vestry, town council school-board, 
board of guardians, board or local authority constituted under any Act 
of Parliament, or of any committee appointed by any of the said bodies, or 
of any commissioners appointed by Act of Parliament, Royal Warrant or 
other lawful authority, select committees of the Houses of Parliament, 
justices of the peace assembled for administrative or deliberative purposes. 
A report of the proceedings of the General Medical Council was held 
privileged.'^ (iii) Publication under official authority of any notice or report 
issued by the Government or any of its departments, officers of state, 
commissioner of police or chief constable tor public information. Besides 
the requirements that the* report should be fair and accurate and not 
published maliciously, there are three other conditions : (a) The matter 
published should be of public concern or its publication for the public 
benefit. Therefore a purely personal imputation made by a speaker at a 
public meeting cannot bo reported." (6) The matter published should not 
bo blasphemous or indecent, (c) The protection is not available if it is 
proved that the defendant bad been requested to insert in the newspaper a 
reasonable letter or statement by way of contradiction or explanation of 
the report, and had refused or neglected to insert the same. This Act 
conferred on the newspaper press a right of reporting which courts were 
then uuwiliiiig to allow," and has thereby helped the great development of 

1. The doubt was caused by the fact that Parliament had passed standing orders 
protiibiting reports of its proceedings and punished breaches of their orders ; on thie 
subject, see May’s Constitutional History of England, Vol. I, pp. 326, 331-34^5 j Odgers, 
Libel and Slander, p. 269. 2. 51 & S2 Viet, e 64. 

3. As to the meaning ot the word ‘ newspaper,' see above, para 44. 

4. Spearing v. Wandevortk Borough Htiot Co., Times, July 3rd, 1906; Galley, 

P- 3S9- 8- Pomfori v. Finantial Timet, Ltd., (1900) 16 T.L.R. 248. 

6. Ckaloner v. Lantdoum ^ Sent, (1894) 10 T.L.R. 290. 

7 AUiuit V. General Medical Council, (1889) 23 Q. B. D. 400, 

8, Pont/ord v. Ftnancial Timet, (1900) 16 T. L. R. 248 ; AV//y v. Cf Malle*, 
(1889) 6 T. L. R. 62. 

9, Purcell V. Somltr, a876) 1 C. P. D. 785 : 2 C. P. P. 218 ; Murray v. Wright, 
(1886) 3 T. L. R. 13 were among the cases that led to the agitation for legislation. 
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joarnalism in modern times. In India in the absence of a similar 
enactment, the above rules would presumably be followed. 


49. Extracts oi abstracts from Parliamentary reports. — Fair 
and accurate extracts or abstracts from reports of proceedings published 
by order- of Parliament are privileged, ^ e.g., the report of a Royal 
Commission or blue-book presented to Parliament.* 

60. Copies of extracts or abstracts from judicial or official 
records. — Fair and accurate copies of extracts or abstracts from 
records of courts of law or departments of Government open to public 
inspection are privileged. Trade journals and trade protection societies 
have thus been held privileged in publishing abstracts from- the register of 
county court judgments and decrees,* of bills of sale, or receiving orders in 
bankruptcy. 


61. Privileged communications. — The doctrine of qualified privilege 
in the case of communications is that they are warranted by a privileged 
occasion, i.s,, by a legitimate duty or interest. It has been expounded in 
numerous decisions among which the leading place is still held by Baron 
Parke’s pronouncement in Toogood v. Spyring.* In that case a complaint 
by a tenant to his landlord about the misconduct of a workman sent by 
the landlord to make repairs on the premises was held to be privileged. The 
learned judge said : 

“ In general, an action lies for the malicious publication of statements which are false 
in fact and injurious to the character of another, and the law considers such publication 
as malicious, unless it is fairly made by a person in the discharge of some public or 
private duty, whether legal or moral, or in the conduct of bis own affairs, in matters where 

his interest is concerned If fairly warranted by any reasonable occasion or exigency, 

and honestly m.ade, such communications are protected for the common convenience and 
welfare of society; and the law has not restricted the right to make them within any 
narrow limits.” 


62. Points to be proved in the defence of privilege. — In order to 
make out a communication to be privileged the defendant shonld prove* : 
(«) that there was a privileged occasion, i.e., an occasion in which he had a 

1. This is enacted by the Act ot 1840 already referred to ; above, para. 44. 

2. MaHgtTta y. Edward Lloyd, (1908) 98 L. T. 640 ■ 99 L. T, 824 ; Mangena y. 
Untight, (1909) 2 1C.B. 958. But a head-lino has no privilccO ; sei Mangtna y. Edward 
Lloyd. 

3. SearUt v. Seat left, (1892) 2 Q.B. 66 ; Jones y. Financial Times, (1909)25 T. L. R. 

67?i Fleming y. N'ewton, (1843) 1 H. L C. 363 ; Annaly v. Trade Auxiliary Co , (1890) 
26 L. R. Ir. 394. 4. (1834) 1 C M. & R. at p. 193. 

6. The form of the plea is that ” the statement complained was made iana JUe and 
without malice on a privileged occasion in discharge of the said duty or to protect 
the said interest of A." The plea must specify, if the plaint has not already dona so, the 
facts which create the right or duty. 
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duly or interest in making the communication to a person or persona vfho 
had a corresponding duty or interest to receive it ; (6) that the communi* 
cation was relevant or pertinent to the occasion. It is then for the plaiutifC 
to prove malice o£ the defendant in making the 'statement. It is not 
enough for the defendant to prove that he honestly believed in the duty 
or interest in himself or the other person, or in the relevancy of 
what he said ; it is necessary that the court should be satisded that a 
reasonable person would have done so.^ The duty or interest must be one 
which people of ordinary intelligence and moral principle will appreciate.^ 
The circumstances that constitute a privileged occasion cannot be catalogued 
or rendered exact ; new arrangements of business and new habits of life 
may create new occasions of privilege which would. fall withid the flexible 
language of the definition already given.® The tendency of courts is to 
place not any narrow but a broad construction on the terms ' duty ’ and 
‘ interest.’ 

t 

63. Duty. — The duty may be legal, moral or social. 

' 64. Legal duty. — It may arise under law or statute, as in the case of 
a report issued in accordance with official duty.* In Adam v. Ward,^ the 
plaintiff who was formerly an officer in a cavalry regiment and subse- 
quently elected to the House of Commons made a speech in it charging the 
General commanding the brigade with sending confidential reports to head- 
quarters on subordinate officers containing wilful misstatements. After 
investigation of the matter by the Army Cooncil, the defendant who was 
the secretary of ihe Council sent by its direction to the General and to the 
press a letter vindicating him from the charges made by the plaintiff and 
making certain allegations in relation to the plaintiff’s conduct while he 
was in service. The House of Lords held, first, that there was a privileged 
occasion as the Army Council iiad a legal and moral duty to investigate 
the matter to vindicate the General and to give true information to the 
public on a matter on which the plaintiff had given publicity to his own 
charges, and secondly, that the statemems regarding the plaintiff were 

1. V. fTarrf, (1917) A.C. 309. 

2. J’er Lindley, L. J., in S/uarf v. Bell, (1891) 2 Q.B. at p. 360. 

3. /V Lord Buckmaster, L. C., in London Atooeiation for Protection of Trade y. 
Greenhnds, (1916) 2 A.C. at p. 22 

A Adam v. IVard, (1917) A.C. 309 ; Benwood t. Barrison, (1872) L.R. 7 C.P. 606 j 
Andrevit v. Bbtt Sower, (1895) 1 Q.B 888; Barasimma v. Balwamt, (1903) l.L.R. 27 Bom. 
585 ; Govindan Nair v. Aehyuta Menon, (1915) I L R. 39 Mad. 433 : 28 M L.J. 310 ; Govind 
Dae V. BUhambar Das, (1917) l.L.R. 39 All. 561 (P.C ) : 44 I. A. 192 (duty of ‘ chandari ’ 
of caste panchayat to communicate its resolution) ; Snbedar y. Jag at Narain, (1924) 
I.L.R. 46 All. 772 (report of Mukhia to police) ; /Vsot Barain y. Jagadamba, (1925) 
l.L.R. 47 All. 859: 23 A.L.J. 763 (report of municipal councillor about municipal servant) ; 
Rawlins y. Anantalal, 1921 Pat 74 (entry of the plaintiff’s name by the police in a 
surveillance regi ter) ; BAirod Ran/an v. Mohammad, (1938) 19 Pat. L.T. 186 (official 
report to superior). 6. (1917) A (i 309. 
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relevant to the occasion as he was one of the officers whom the General 
was alleged to have treated badly. The dnty may also arise under contract, 
as between principal and agent, but will not create any privilege if it is 
opposed to any provision of law or to public policy. *. 

65. Moral or social duty. — Some well-known categories are : 
(t) Answers to enquiries about servants, traders, or customers ; 
(iz) Protection of another’s interest ; and (iii) Public interest. 

56. Answers to enquiries altont servants, traders or customers.— 
The courts have recognised for a long time a moral or social duty to give 
information sought on such matters though it is not a legal or enforceable 
obligation. > The enquiry must appear to be a legitimate and not an idle or 
mischievous one. If it is answered, the informant may, of bis own accord 
and unasked, correct any previous statement if he found it was mistaken ;3 
and the person informed may tell his informant that the information was 
mistaken, e.g., that a servant was wrongly recommended.* A charity 
organisation society was held privileged in making an unfavourable report 
about the plaintiff, the daughter of a deceased officer in the army and then 
in distressed circumstances, applying for poor relief to a lady who made 
the enquiry.* 

66(a). Privilege of trade-protection societies.— In MacirHoah v. 
JDun,* an appeal from the High Oourt of Australia, the defendants were a 
company trading for pro6t under - the name of ‘The Mercantile Agency’ 
and supplied information of a defamatory kind about tlie plaintiff 
to an enquirer. The Privy Council held that the defendants were not 
privileged. In the course of an interesting judgment on the question of 
policy. Lord Maonaghten observed that for the purpose of this peculiar 
business, the defendants were likely to seek information from sources 
which may not be reliable and should take the consequences if it turned 
out to be false. In the United States and Canada, however, courts have 
allowed a privilege in similar cases.^ In The London Association for 
Protection of Trade v. Greenlands,^ the House of Lords had to consider 

1. Macintosh v. Dun, (1908) A. C. 390, below, para. 66 (a) ; conversely, a duty 
or right may arise even though the publication amounts to a breach of a contractual 
duty. Thurston v. Charlts, (1901) 21 T L. R. 658 ; Roishaia v. Smith, (1878) 38 T..T. 433. 

2. Weathsrston v. Hawkins, (1786) 1 T. K. 110 ; Rogers v. Clifton, (1803) 

3 Bos. at F. 687 ; Kelly v. Partington, (1833) 4 B. fit Ad. 700 (domeitio servant) ; 
Smith V. Thomas, (1833) 3 Bing. N. C. 372 (trader) ; Bromage v. Prosser, (1826) 

4 B. & C. 247 (bank) ; Robshaw v. Smith, (1878) 38 L. T. 423 (trader). 

3. Gardener v. Slade, (1849) 13 Q. B. 796. 

4 . Dixon V. Parsons, (1856) 1 F. & F. 24; Fryer v. Kinnersley, (1863) 15 

C. B. N. S. 422. 5. Waller v. Loeh, (1881) 7 Q.B.D. 619. 

6. (1908) A.C. 390. 7. Sec (1908) A. C. at p. 401. 

8. (1916) 2 A. C. 15 ; a913) 3 K. B. 607 (C. A.). As to a similar ease in Scotland, 
see Barr v. Musselburgh Merchants' Assoeiafion, (1912) S. C. 174 (Ct. of Sees.). 
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a trada-protection aociely of a different type. The defendants were a 
mntnal association of traders, more than 6,000 in number, for helping its 
members with information about the credit of third parties. The plaintiffs 
sued in respect of a libellous oommnuioation about them sent by the 
secretary to one of the members in answer to the member’s application for 
information. The House of Lords held the communication to bo privileged 
on the ground that a trader could employ a confidential agent for obtaining 
information for the purpose of his business and the secretary occupied only 
the position of such an agent though he was the common agent of others as 
well. Their Lordships distinguished Macintosh v. Dun as a case of a 
company trading for profit and occupying the position not of an agent but 
of a vendor or purveyor of such information, or a ‘character shop’ as it was 
called.^ Therefore as the law now stands in England, a person can answer 
an enquiry about another's character or. solvency, either as a matter of 
friendly obligation or as an agent employed for the purpose, but cannot run 
a business for the sale of such news. The fact that he is bound under a 
cjntract to do so will not give him a privilege. Besides there is the 
additional danger that if he sends a libellous report about another to an 
enquirer, and the enquirer divulges it to the party libelled in breach of a 
contract to keep it secret, he can in an action against the enquirer 
for breach of contract recover only nominal damages but not the damages 
he may have had to pay to the party libelled. It was so held in 
Bradslreets British, Ltd, v. Mitchell^ on the ground that the loss incurred 
by him would in law be regarded as the consequence of his own tort and 
not the breach of the obligation of secrecy by the enquirer. The business 
of such trade protection societies is, therefore, open to great risks. 

57. Statements made to protect another’s interest.— A person 
may give information or warning to another in a confidential relation, like 
a friend or relation, e.g., warning not to marry a particular snitor.3 He 
may inform even a stranger about the misconduct or bad character of the 
latter’s servant,* or about any impending danger or detriment to his person 
or property. Where the defendant hearing that A was about to take the 
plaintiff as his servant, wrote to A that the defendant had discharged the 
servant for misconduct, and on being asked for further particulars supplied 
them in a second letter, it was held that he was privileged.* Similarly 
circumstances may justify one trader volunteering advice to or warning 

1. See (1913) 3 K. B. at p. 558. 2 (1933) Ch. 190 ; below, Chap. XIV, para, 76. 

3. rodd V. Haiuktitt, (1«37) 8 C. & P. 88. 

4. Kiut V. Serjitll, (1838) 3 M. & W 397 ; Clark v. Malyntux, (1877) 3 Q. B. D. 237 ; 
Stuart V. Ball, (1891) 2 Q.B. 341. 

5. Pattiaan v. Janet, (1838) 8 B. A C 573 ; we also Wkitalay v. Adams, (1363) 
15<3.fi.N.S. 392. The contrary view in Stare r v. Ciallandt, (1837) 8 C. A. P. 234, and fTin^ 
V. Watts, (1838) 8 C. & P. 614 is not likely to be followed now. 
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another about the charaeter of a cnstomer whom the latter intends to trnst.^ 
In Hoxhead v. Richards^ the defendant received a letter from his friend, 
the first mate of a vessel, charging the plaintiff, the captain, with continuons 
intoxication and conseqnent tronble and indiscipline during the voyage and 
asking him what should be done in the matter. He transmitted the letter 
to the owner of the ship and was held privileged. But where the defendant 
told the headmaster of a school that the plaintiff who was formerly the 
second master had been seen drunk in the street on a Sunday while he was 
in service, it was held that there was no privilege.® 

58. Staitements made in the public interest.— Under this head will 
fall information to the police about crimes,^ warning the public about 
danger, complaints to -superior authorities about misconduct of public 
officials* or persons seeking public office.* 

59. Interest in making the statement. — The interest in making a 
statement may be : (a) the common interest of the parties or (b) the private 
interest of the defendant. It must be a legitimate one which the law will 
recognise. There can be no such interest in gossip or scandal, however 
interesting it may be to the speaker and the hearer.^ 

60. Common interest. — It may exist as between fellow-servants, 
master and servant, customers of the same trader, fellow- traders, fellow- 
officers, members of an association or company, persons in a confidential 
relationship, solicitor and client, principal and agent, members of the same 
family.® The following are some instances of this head of privilege: a ‘black 
list’ circulated among members of an association of traders and containing 
names and addresses of persons nnwortby of credit,* the publication of a 
decision of a domestic tribunal like a club^* or caste^^ in a journal accepted 
as a mode of communication between the tribunal and the section of the 

I. Bennett v. Deacon, (1846) 2 C.B. 628. 2. (1846) 2 C. B. S69. 

3. Goelett v. Garment, (1897) 13 T.L.R. 391 ; see also Botterill v. IVhytehead, (1879) 
41 L. T. 588 

4. Johnson v. Evans, (1800) 3 E«p. 32 ; Mating Lie Gale v. Manng Po Thein, (1912) 
20 I.C. 290 (Bar.). 

5 Jenotere v. Delme^e, (1891) A.C. 73 j Jusab v- Morrison, (1912) 15 Bom. L.R. 249. 

6. ICershato v. Bailey, (1848) 1 Ex. 743 ; Veal v. Heard, (1930) 46 T.L.R. 448 (letter 
written to a Justice'i cleric in regard to the plaintiff who applied for a money-lender’s 
licence). 7. Rumsey v. Webb, (1842) C. & M. 104 ; 11 L. J. C. P. 129. 

8. Toogood V. Spyring, (1834) 1 C.M. * R. 181 ; Hunt v. G. M Ry. Co., (1891) 2 Q.B. 
189 ; Hevill v. Fine Art Insurance Co,, (1891) A.C. 68 ; Watt y. Longsdon, (1930) 1 K. B. 
130 ; Ajit Singh v, Radhahishan, 1931 Lah. 246 (a' pleader showing pleadings in a case to 
other pleaders in the Bar room). 

9. Barr v. Musselburgh Merchants' Association, (1912) S.C. 174 (Ct. of Sess.) ; see 
also Ware and De Freville, Ltd. v. Motor Trade Association, (1921) 3 K.B. 40 (stop-list). 

10. Chapman v. Ellesmere, (1932) 2 K.B. 431. 

II. Govind Dae v. Bishambar Das, (1917) I.L.R.39 All. 561 (F.C.) : 44 LA. 192. 

37 
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public interested in the matter, statemenia made before a caste panohayat 
making an inquiry, i a speech by one elector to fellow-electors about ^he 
character of a candidate^ or by a member of Parliament to his constitn- 
ents,® a letter by one creditor to another about the conduct of their debtor,* 
a letter by a creditor of an officer in the Army to the Commanding Officer to 
secure payment," discussion among members of a public body on matters 
properly under their consideration," a solicitor of a minor informing his next 
friend about his misconduct,’' a letter written by the defendants to the 
plaintiffs in a civil suit objecting to the name of a person suggested as arbitra- 
tor,® a report on a company’s affairs circulated to the shareholders,’ a letter 
by the owner of copyright in a publication to firms selling the infringing 
publication warning them that proceedings for infringement had been insti- 
tuted. lo When a banker by mistake dishonoured a customer’s cheque with 
the words “Not sufficient’’, he could not merely by making a mistake create 
a dory to make a defamatory statement or a common interest with the payee 
who presented the cheque.” 

61. Private interest of the defendant. — The following are instances: 
a statement made in the assertion of defence of property’* or reputation of 
himself or his principal, employer, client or other person in whom he has a 
legitimate interest like a relation or a friend, a notice by a creditor to an 
auctioneer not to part with the debtor’s goods as the debtor was in insolvent 
circuinstaucea,’® notices between litigants or their solicitors,’* a letter to 
the Secretary for War requesting his intervention to make the plaintiff, an 
officer in the Army, pay a debt due to the defendant,’® an accusation of a 
crime, say theft ot one’s property, made by him to the suspected offender’" 
or to a third person” to obtain information or detect the criminal or recover 

1. £>auUt Stngh v. Prem Singh, 1938 All. 447. 

3. Brute v. Letek, (1892) 19 R. 482 (Ct. of Se»s ). 

3. Daviton t. Vunean, (1857) 7 E. & B. 229 

4. Sptll Y. Maule, (1869) L. R. 4 Ex. 232. 

5. Winstanley y. Bampim, (1943) 1 K. B. 319 

6. Pittard v. Ohvtr, (1891) 1 Q.B, 474. 

7. Wright V. Woodgate, (1836) 2 C M. & R. 573. 

8. Roff Y. Britith and French Chemical Manufacturing C«., (1918) 2 K.B. 677. 

9. Laielees v. Anglo- Egyptian Cotton Co., (1896) L.R. 4 Q B. 262 ; Quarto Hill Gold 
Mining Co. v. Beall, (1882) 20 Ck. D. 501 ; Harrtt v. Thompson, (1853) 13 C.B. 333. 

10. Frank Smytkson Ltd y. Cramp ^ Sons, (1943) 1 A.E.R. 322 C A. 

11. Davidson v. Barclays Bank, (1940) 1 A.E.R 316. 

12. Mate Lai y. Ind’a Nath Baneijee, (1909) J.L.R. 36 Cal. 907 ; 13 C.W.N. 1165. 

13. Blaekham y. Pugh, (1846) 2 C.B 611 

14. CampbeU v. Cochrane, (1906) 8 F. 205, Bank of^ British North America y. Strong, 

(1876) 1 A.C 307. 15. Fairman v. /ves, (1822) 5 B. & Aid. 642. 

16. Fovjler v. Hamer, (1812) 3 Camp. 294 ; Padmore v. Laiarence, (1840) 11 A. & B. 
380 ; Home v. Jones, (1884) 1 T.L.R. 19, 461 

17. Force y. Warren, (1864) 16 aB.N.S. 806 ; Collins y. Cooper, tt903) 19 T.L.R. U8. 



DEfAMAlION. 


291 


VII] 

the property, or to the police ^ for a like purpose, a statement by an 
employer of his reasons for discharging a servant made in the presence of a 
third person called by him to bear witness to the fact of discharge and the 
payment 'of past wages,* a reply to attacks made on one’s conduct or 
charaoter.3 A person may have a right to make a statement to explain his 
words* or acts.* For instance, where the footman and cook of the.defend- 
ant went to him separately and asked him why they were dismissed and he 
replied to each, ‘ you were both robbing me,’ two actions brought by them 
were dismissed.* If they sent a friend to ask him whether he said so, he 
would be within his rights in repeating the charge to the enquirer.’’ But 
there is ho such protection for a person who originates a slanderous 
statement without any privileged occasion for doing so and on being asked 
about it repeats it.* For instance, if a person circulates a false report about 
another and the latter in the company of his friends as witnesses asks him 
to withdraw or prove it, he cannot repeat the slander and plead privilege* ; 
otherwise every defamer would get a licence to repeat his calumnies. 

62. Reciprocal duty or interest. — In order to constitute a privileged- 
occasion a duty or interest should exist not only in the defendant but also 
in the person or persons to whom he published the statement. In some cases 
the whole public may have an interest in being informed, e.g',, a controversy 
on a matter of public interest carried on in the press,’* warning given to the 
public about an impending danger or fraud, notices of sale or bankruptcy, 
reports issued by Q-overnment, public bodies or compcinies.” Where a limited 
number of people have an interest there is no privilege in a communication 
to others. A complaint about a crime cr about the misconduct of a public 
official will be privilege*! if made to the person or auihority who has an 

I. Johnson v. Evans, (1800) 3 Esp 33 ; Kishan Lai y. A/oosi Rata, (1933) 73 I C. 57 

(Oudh). 2. Taylor y., Hawkins, (1851) 16 Q.B. 308, 332 ; Fowler y. Homer, aboTS. 

3. Langhton v. Bishop of Sodor and Man, (1878) L.R. 4P.C. 493; O' Donoghue y. 
Hnssey, (1871) Ir. R. 8 C.L. 124; Englishman, Ltd. y. Antonio, (1930) 35 C.W.N. 271 : 1931 
Cal. 303. 4. Palmer v. Hnmmerston, (1883) Cab. and Ell. 36. 

5. Whiteley y. Adams, (1863) 15 C. B. N S. 392 ; Cowles y. Potts, (1865) 34 L.J.Q.B. 
247. 

6. Manby y. IFitt and Eastmead y. Witt, (1856) 18 C.B. 544 ; see also Reid y. Blis- 
land School Board, (1901) 17 T.L.R. 626. 

7. Warr y. Jolly, (1834) 6 C. & P. 497 ; Hopwoed v Thorn, (1849) 8 C. B. 293 ; Cowles 
V. Potts, (1865) 34 L.J Q.B. 247. 

8. Smith y. Mathews, (1831) 1 Moo. & Rob 151 : Grijiths y. Lewis, (1845) 

14 L.J.Q.B. 197. 9. Smith v. Mathews, above. 

10. Adam v. Ward, (1917) A.C. 309 ; The Englishman, Ltd. y. Antonio, above ; cf. 
Chapman v. Ellesmet e, (1933) 2 IC.B. 431. 

II. Allbutt V. General Medical Council, (18.89) 23 Q. B. D. 400 ; Mangena y. Wright, 
a909) 2 K.B. 958, 977. 
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immediate interest or dnty in the matter,^ bnt not if made to others * or to 
the pnblio at large.^ A letter written to a member of Parliament by one of 
his constituents complaining about a police officer and asking him to take up 
the matter to the Home Secretary was held privileged as the meuJber had a 
legitimate interest in the aabject-matter> On the other hand the publication 
of the report of a committee of a Borough Council appointed to investigate 
charges against some of its employees by including the report in the agenda 
for a meeting to consider it and circulating the agenda to public libraries in 
the borough and affixing it on the door of the town-hall was held not 
privileged as the Council had no interest or duty in common with the rate- 
payers in the publication of the report before it had been considered by the 
Council itself. The Council would of course have been privileged if after 
consideration of the report it published its decision to the rate-payers.* 
A publication to a person other than the person or persons who have a duty 
or interest is actionable, whether it was intentional or negligent, e.p., 
sending a letter by mistake in a wrong envelope addressed to another,* 
Bending a privileged communication to the party interested by means of a 
post card,’ or a telegram,* or a letter which was opened by another person 
who to the knowledge of the sender was likely to open it.* An exception 
to the rule that publication to strangers is actionable is where it is incidental 
or subsidiary to the privileged pnblication. The following are two such 
cases : — 

(*) Libellous matter which is privileged may be printed,^*’ typed, dictat- 
ed to or copied by a clerk or sent by a telegram if it is necessary or in 
the reasonable and usual course of business to do so.^* If it is not necessary 
or reasonable there is no privilege for such subsidiary publication.** 

1. HarrUony. Buth, (1830) 5 E. & B. 344; Proettr v. Wehtttr, (1886) 16 Q.B.D. 
112 ; Jtnoure v. Delmege, (1891) A.C. 73. 

2. Blagg V. Sturt, (1847) 10 Q.B. 899 ; Htbditek y. Mmellwine, (1894) 2 Q.B. 34 ; 
Purctll V. Sovtler, (1877) 2 C.P.D. at p. 221 ; see also DUkeson v. Hilliard, (1874) L.R. 9 
Ex. 79. 

3. Simpton y. Hawns, (1807) 16 L.T. 391 ; see also Irwin y. Read, (1921) I.L.R. 48 

Cal. 304; Subbaraiday. (1926) 52 M.L.J. 87 : 1927 Mad. 329. 

4. R. y. Rule, (1937) 2 K.B. 375. 

5. He Bust V. McCarthy, (1942) 1 A.E.R. 19 C.A. 

6. Hebditchy, Macllwaine, {lS9b) 2 Q.B 54 ; see above, para. 27. 

7. Sadgrove y. Hole, (1901) 2 K.B. 1 ; Robinson v. Jones, (1879) 4 L.R. Ir. 391. 

8. Williamson v. Freer, (1874) L R. 9 &P. 393. 

9. Pullman v. Hill, (1891) 1 Q.B. at p. 529. ' 

10. Lawless y. Anglo- Egyptian Cotton ^ Oil Co., (1869) L.R. 4 Q.B. 262. 

11. Boxsius V. Goblet Fttres, (1894) 1 Q.B. 842 ; Ajit Singh y. Radhakishen, 1931 
Lah. 246 ; JCeshab Lai y. Provat Chandra, 1938 Cal. 667. 

12. Edmondson y. Birch ^ Co., (1907) 1 K.B. 371. 

13. Ro^ V. British and French Chemical Manufacturing Co., (1918) 2 K.B. 677 ; 
Isaacs & Sons v. Cook, (1925) 2 K.B. 391. 

14. Pullman y. Hill, (1891) 1 Q.B. 524 ; Osborn y. Boulter ^ Son, (1930) 2 K.B. 226. 
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(tt) Where the defendant has a dnty or interest to spealc on a certain 
occasion, he may do so in spite of the presence of strangers for which he is 
not Tesponsible.^ If, for instance, information were given to a person 
abont the misconduct of his servant, and his manager or clerk happened to 
be in the room, the privilege will not be lost.* 

63. Relevancy of the privileged commnnication.— Every com- 
munication made on a ' privileged occasion ’ is not a ‘ privileged 
communication ’ ; it must be relevant to the occasion, i.e., to the discharge 
of the duty or protection of the interest. A statement which is utterly 
unconnected with the occasion has no privilege and in respect of it there is 
no need for the plaintiff to prove malice. On the other hand it may be 
evidence of malice in the relevant and privileged part of the statement.^ 
For instance where a person in answer to a notice by his creditor’s attorney 
to pay a debt, went out of the way to attack the private character of the 
creditor or some other person,^ that part of the reply was held not a privi- 
leged communication though made on a privileged occasion. But we must 
distinguish between a statement which is irrelevant to the occasion from 
one which is relevant but unnecessary.^ It is usual to speak of both state- 
ments as * exceeding the privilege ’ but they differ in principle. In respect 
of the former^tatement, though it is made honestly, there is no privileged 
occasion at all ; while the latter being made on a privileged occasion is 
protected if made honestly. Thus counterchargea, imputations of motive, 
aspersions on character, nntrue or inaccurate statements, unwarranted and 
excessive violence of language may fall under the latter category and may 
be protected if bona fide made or believed by the defendant to bo neces- 
sary.* The fact that a judge or jury considers them unnecessary or 
unreasonable will not take away the protection. It would depend on the 
circumstances whether any injurious reference to the plaintiff was relevant 
or pertinent to the occasion. 

64. Malice. — On the defendant proving the above points his 
communication is protected unless the plaintiff proves malice. Malice 
is used in a wider sense than the popular one of ill-will. 'The jurist 

1. Pittard v. Oliver, (1891) 1 Q.B. 474 ; Ktrthaw v. Bailey, (1848) 1 Ex. 743. It is 
otherwise if the defendent brought about the presence of others ; Parsme v. Surgey, 
(1864) 4 F. dt F. 347 ; or could have spoken in their absence ; Whitt v. Stone, (1939) 2 K.B, 
827 C.A. 3. Per Pollock, B., in Jones v. Thomas, (1885) 53 L.T. 678. 

3. Adam v. Ward, (1917) A.C. at p. 318, per Lord Finlay, L.C. 

4. Bttntley v. Ward, (1859) 6 C. B. N. S. 514; see also Warren v. Warren, (1834) 
1 C.M. & R. 250; Senior v. Medland, (1858) 4 Jur. N.S. 1039. 

5. NeviU V. Fine Art and General Instiranee Co., (1895) 2 Q.B. at p. 170 ; Adam v. 
Ward, (1917) A.C. at p. 339, 

6. Cowles V. Potts, (1865) 34 L.J.Q.B. 247, 250 ; Jacob r. Lawrenee, (1879) 4 L.R. Ir. 
679. 

7. E.g; see Adam y. Ward, (1917) A.C. at p. 339 ; Davies v. Snead, (1870) L.R. 6 
Q.B. "COO; O’ Donoghni v. Hnssey, (1871) Ir. R. 8 C.L. 134. 
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has enlarged the luyinau’s notion of malice.’^ It means an indirect or 
improper motive, i,e., a motive other than a sense of duty or interest.* 
The motive may be one of gain, as where a person snspecting another 
of theft of his goods went to the latter’s relations and charged him with 
theft hoping thereby to induce them to pay him some money to say no more 
on the matter, and not with the legitimate object of having the charge 
investigated or cleared np.* In Groom v. GrocTcer*^ the solicitors of an 
insurance company who defended at the instance of the company an action 
for negligence against the asstired in a motor accident made an admission of 
his negligence in a letter to the opposite side in pursuance of pooling 
arrangements between insurance companies to avoid the heavy cost of 
fighting cases. It was held that this was an indirect motive which destroyed 
the privilege of the solicitors in respect of the sta.tement which was 
defamatory of the assured person.* Malice may be proved by («) extrinsic 
or (6) intrinsic evidence. 

66. Extrinsic evidence of malice. — Instances of it are previous 
quarrels, ill-feeling, repetition of the libels,® unnecessary publicity. The 
untruth of the statement is by itseif no evidence of malice ; but the 
defendant’s knowledge of it is conclusive proof of it.* The only exception 
to this is where he had a duty to pass on information that came- to him,'' e.g., 
a report by a pnblio official to his superior. But if the occasion was such 
that a person should not have published something which to his knowledge 
was untrue, or without taking care to ascertain tlie truth, his conduct will 
be evidence of an improper motive. Similarly unreasonable belief in false 
statements or rumours or hearsay, or failure to make the necessary 
enquiries will be some evidence of bad motive.* These facts, however, are 
xioiper se proof of malice and may co-exist with honesty.” But reckless- 

1. Per McCardit, J., in Pratt v. British Medical Aisaeiatim, (1919) 1 K.B. at p. 275. 

2, Clark v. Molyneux, (1877) 3 Q.B.D. 237; Stuart v. Bell, (1891) 2 Q.B. at p. 351. It it 

nsnally called ' ezpieiii malice ' ; Gavind Das v. Bishamber, (1917) l.L.K. 39 All. 571 : 
44' T.A. 192 (P.C.) 3. Hooper v. -Truscott, (1836) 2 Bing N.C. 457. 

"4. (1939) IK.B. 194, 226, C.A. per Scott, L.J. If indeed they had a privilege at all. 
The solicitors were held liable for breach of contractual duty. 

5i - Barrett V. Long, (1851) 3 H.L.C. 395. 

6. Clark V. Molyneux, (1877) 3 Q.B.D. at p. 260 ; Shapiro v. La Morta, (1923) 
40 T.L.R. 39, 41, 201, 203. 

7. Stuart v. Bell, a891) 2 Q.B. at p. 351; Boiterill v IVkytekead, (1879) 41 L.T. 

at p. 690;- British Ry-, Traffic and Electric Co. v. The C. R. C. Co., (1922) 2 K.B. at 
pp. 271,272. ' • 

8. The plaintiff can deliver interrogatories to the defendant to disclose the sources 
of bis information or the steps he took to verify its truth ; Elliott v. Garrett, (1902) 
1 K.B. 870; White v. Credit Reform Association, (1905) 1 K.B. 653. As to interrogatories 
in the case of a plea of fair comment, seel)eiow, para. 69. 

9. Capital and Counties Bank v. Heniy, (1880) 6 C. P. D. at p. 538, per Cotton, 

L,.J., -'merpe iitoiessness is not of itself malice”; see alto Heshtth s. .ffrcnif/e, (1888) 
4T,I»B..i49, . . 
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ness as to whether the statements are true or false, due to anger or 
unreasoning prejudice may amount to malice,^ Malice may be evidenced 
also by the conduct of the defendant during the trial or in the witness-box.^ 
Though the mere raising of a plea of justification which is abandoned may 
not by itself prove malice,® persisting in it or repeating it without 
attempting to prove it may be different.^ 

66. Intrinsic evidence of malice. — Instances of it are inclusion of 
irrelevant matter, unnecessary condemnation, improper imputations, violence 
in the language employed. But these circumstances are not conclusive. ^ 
Merely unnecessary or unreasonable ..use of language may not by itself 
prove malice, as it may be equally consistent with hon^y.* Persons dl^er 
in their expressions and it is not enough if they are angry ; they must be 
malicious.i But it 'has been said that if “the language is utterly beyond 
and disproportionate to the facts, or improper motives are unnecessarily 
imputed,” there is evidence to go to the jury.® It will be a question in 
each case whether it falls within this description. The tendency of courts, 
however, is not to be too critical of the language, as any such attitude 
will unduly restrict free speech. 

“If everyword which i( uttered to the discredit of another is to be made the' 
ground of an action, cautious persons will take care that all their words are words of 
praise only, and will cease to obey the dictates of truth."* 

There is, however, the safeguard that malicious persons will generally 
betray themselves into some kind of irrelevance or other indication of 
dishonesty besides excess in language. Malice on the part of one joint 
wrongdoer deprives the others of the privilege, la Smilh y. Streatfeild^'> 
a printer who was employed to print a privileged communication was held 
to have lost the privilege because of the malice of its author. Similarly 
a corporation will be liable for the malice of its agents or servants, and 

1. Royal Aquarium t. Parkittton, (1892) 1 Q.B. 431. 

2. Simpton v. Robiiuon, (1848) 12 Q.B. at p. 514 ; Taylor v. Willianu, (1831) 

2 B. & Ad. 857 ; Thomat r. Bradbury, (1906) 2 K.B. 627. 

3. Wilton V. Rebinten, (1845) 7 Q.B. 68 j Caulfield t. Whitworth, (1868) 18 Lr.T.N. S. 

527. 4. Warwick v. Foulhtt, (1844) 12 M. 4 W. 507 ; Simpson t. Robinson, above. 

5. Adam v. Ward, (1917) A.C. at p. 339, per Lord Atkinson. 

6. Nevill V. Pint Art and General Inturante Co., (1897) A.C. 68, 75 ; Spill y. Maule, 
(1869) L.R. 4 Ex. 232 ; Laughton r. Bishop of Sodtr and Man, (1872) L.R. 4 P.C. 495 ; 
Edmondson v. Birch, (1907) 1 K B. at p. 381- 

7. ■ Tindal, C.J., .in Shipley v. Todhunter, (1836) 7 C. 4 P. at p. 690. 

8. Spill V. Mauls, above ; Mati Lai v. Indra Nath, (1909) I.L.R. 36 Cal. 907,' 916 
13 C.W.N. 1165. 

9. Per Erie, C-J., in Whiteley v. Adams, (1863) 15 C.B.N.S. 392 at p. 418 ; see Prem 
Narain y. Jagadambal, (1925) I.L.R. 47 All. 859 : 23 A.L.J. 763. 

10. (1913) 3 K.B. 764 ; cf., Prem Narain v. Jagadambal. above. See Crosier y. 
Wishart Books, Ltd,, (1936) 1 K.B. 47i, where the question which is obviously one of ■ 
great importance for publishers wa<! reserved. 
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the proprietor of & newspaper for the malice of the editor or correspon- 
dent.i Bat if a peraon wa9 only a mechanical s^ent for publication, c.p., 
a typist, messenger, or printer, his malice will not take away the privilege 
of his innocent principal. Thns it was held in Adam t. Ward^ that an 
allegation of malice on the part of the secretary of the Army Oonncil who 
was only the mechanical agent for the pnblication of the Conncii’s letter 
was irreleraat. 

67. Fair comment. — It is the right of all citizens, not merely news- 
papers and pQbllcists,^ to make a fair comment on matters of public 
interest. The right had hetn recognised in cases of criticism of works of 
literalare and art mo»e than a century ago.* It is since the middle of the 
last century that it has undergone a great expansion in the sphere of other 
matters of public interest.* The forin of the plea formerly was “ that the 
words complained of are a fair comment made bona fide and without 
malice on a matter of public interest.”* But the following form is now in 
Togue.^ “ that in so far as the statement complained of consists of statements 
of fact, they are true in substance and in fact, and in so far as it consists of 
comment, it is a fair comment made in good faith and without malice upon 
the said facts which are a matter of public interest.” This has often been 
called a ” rolled-np ” or composite plea but has now been held by the House 
of Lords in Sutherland v. Slopes^ to be only a plea of fair comment and 
not to comprise one of jnstificatiou, which if necessary must be separately 
pleaded. In order to snbstaaiiate the defence of fair comment, the defen- 
dant must establish that (a) the stateiuent complained of is a comment, 

that it is relevant to a matter of public interest. If he does this, the 
onus is shifted to the plaintiff to show that the comment is malicious. 

68. Comment. — A comment is an expression of opinion on facts, i.e., 
a conclusion or an inference from them and should be distinguished from a 
statement of fact.* If it is the latter, the only available defences are jasti6- 
cation and privilece. The importance of the distinction lies in the different 

1. Cititent' Lift Assurance Cj. v. Brov'ti (1904) A,C. 423 ; Thomat v. Bradiury, 
(1906) 2 K.B. 627 ; Ptirton v. Lord Mayor of Dublin, (1907) A C. at p. 354 ; FUotimons v- 
Duncan, (1908) 2 It. R. 483. 

2. (1917) A.C. 309 ; abort, para. 54. 

3. Per Lord Sbaw in Arnold v. King-Etnpti or, (1914) LL.R. 41 Cal. 1023, 1063 
(P.C) : 41 1. A. 149 ; per Pickford, L.J., in Mevillt v. Dominion of Canada iVtiet Co., 
(1915) 3 K.B. at p. 566. 

4. Dibdin v. Swan, (1793) 1 Ksp. 28 ; Tabart v. Tipper, (1808) 1 Camp. 350. 

3, Waton r. Waller, (1868) L.R. 4 Q.B. 73 at p. 93, per Cockburu, C.J. 

6. See Odgers, p. 644. This was after the Clommoii Law Procedure Act, 1853. 
Prior to it the defence was pleaded under the general issue of not guilty 

7. Since Penrkyn v. The Licensed Vietuallers’ Mirror, (1390) 7 T.L.R. 1. 

. 8. (1925) A C- 47 ; above, para. 38 ; below, para. 72. 

9, For a definition of ‘ fact,’ see the Indian Evidence Act, S. 3. 
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efiEeots produced on the minds of the ordinary reader or hearer. If it is a 
comment on facts "within his knowledge, he may form his own conclusion 
from them and may not be influenced by any unreasonable criticism which 
indeed may only disparage the critic rather than the person criticised. But 
if new facts are alleged, of which he has no independent knowledge, he is 
likely to treat them as true^. Whether a statement is one of fact or 
comment depends on the language, context and other eircinnstances.- 

69. Conditions of the defence of fair comment.— The following 
conditions should be satisfled when a person pleads this defence : — 

(a) Gomment on true statements of fact . — The comment must be 
based on statements of fact, i.e., true statements. If it is based on statements 
which are false, then the foundation of the defence fails, and the fairness 
of the comment does not arise.® A man has no right to iiivenl facts and 
then comment on them. Thus to call a book immoral or obscene when 
there is no immorality or obscenity in it is not a comment,* any more than 
saying falsely that u book is full of spelling mistakes or plagiarisms when 
there are none,® But to call a book obscene may be a comment if there are 
facts to warrant it.'’ 

(&) Reference to facts commented on . — The facts must be referred 
to expressly or by implication so that fte reader or hearer may reasonably 
understand the defamatory statement to be an inference from them. Other- 
wise it would amount to an allegation of a facf and a plea of fair comment 
would be struck out as improper. For instance a bald statement without 
express or implied reference to known facts that A'b conduct is disgraceful 
is not a comment but a statement of lact. The defendant must justify it 
and if he tries to do so, can be called upon to give particulars of such conduct, 
and pi’ove them to be true. On the other hand if the adinirted facts of A’s 
conduct are characterised as disgraceful, it is a comment and there can be 

1. See Fletoher-MouUon, L.J., in v. S/af ^"ewsp^iper, (1908) 2 K.B. SOi) at 

p. 319. 

2. E.g; Cooper v. Z-annon, (1838)8 A. & E 746 ; Dukkyl v. Labctti,he'’e, (1908) 2 K.B. 
325 a.; Lyon \. Daily Telegtaph, Ltd., (1943)2 A.E R. 316 C.A. ; Surnjotal v. Horniman, 

■ (1917) 20 Bom. L.R. 185,233: 47 I.C. 449 ; Raghunath v. Mukandi Lai, 1936 All. 7S0 : 
1936A.L.J. 1014. 

3. (1908) 2 K.B. at p 320; Trtith p{ Sportsman. Ltd, v. Tiiompion, (1C32) 37 L \V. 
566 ; 1933 P.C. 36; Irwin v- Reid, (1930) I.L.R. 48 Cal. 304: 23 C.W.N. 130; Uttioti 
Benefit Society v. Thakoilal, (1935) 37 Bom. L.R. 1033 : 1936 Bom. H4; Mitha Rnstomji 
V. Nusserwanji, 1941 Bom. 278; Raghwiath Si.tgh v. Alnhandi, 1936 All. 7S0. 

4. Merivitle v. Carson, (1887) 20 Q.B.D. 275 at p 280. 

5. Joynt V. Cycle Tiade Publishing Co., (1904) 3 K.B. 292 at p. 297. 

6. Sutherland v. Stapes, (1925) A.C 47, 68-09. 

7. Cooper v. Lawson, (1838) 8 A. & I'. 746; Paphasn v. Pickburn, (1862) 7 H. & l5[ 
891; O'Brien v. Marquis of Salisbury, (1889) 54 J.p. 216; Barrow v. Lahiri, (1908) 
I.L.R. 36 Cal. 495. 

38 
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no (lemaiiil for partionlai'S.i Besides the liability to give particnlars, there 
is the further s t' stantial distinction between the two defences, vie., that in 
the case ot juuiification, the defendant must prove the truth of the facts 
stated and also the truth or correctness of the comment ; while if the 
defence is one of fair comment, a comment based on facts correctly stated 
may be fair tl^ough incorrect or erroneous.^ 

(c) J’'ucts and comments must be separable . — When the statement 
complained of mixes up statements of fact and comments, the latter must 
appear reasonably distinguishable and as inferences from the former ; 
otherwise the) may be liable to be understood as independent statements of 
fact.3 


(d) Proof of truth of facts commented on . — When the comment 
appears as a comment or induction from facts which are stated, the defen- 
dant must prove the truth of those facts, and it is therefore usual and safe 
to add a separate plea of justification. He is bound to give particulars and 
to prove that the statements are substantially true or correct. He is 
however absolved from the burden of pleading and proving their truth in 
two cases : (i) when the plaintiff admits their truth or they are well-known 
facts ; (ii) when the facts purport to be taken from a privileged report 
or commuiiieatiou and are stated co(j[eetly, i.e,, with substantial accuracy.* 
This is a very valuable right especially for newspapers as they can make 
comments on facts appearing from reports of judicial or other proceedings 
without being called upon to prove the truth of those facts.* But this right 
exists only if the facts purport to be taken from the report, and is lost if the 
defendant asserts them to be true on his own authority or adopts them as his 

1. Ago Khan v. Times Publishing Co., (1924) 1 K.B. 675, 683 ; the defendant can 
give paTticnlars of the facts referred to in the libel without a plea of justification; Burton 
V. Board, (1929) 1 K.B. 301. The defendant, a publisher, cannot be asked 'for sources of 
information on which the writer, not a party to action, made the comment; Crosier 
V. mshart Boohs, Lid., (1936) 1 K.B. 471 

2. Sutherland v. Stapes, (1923) A.C. 47 at pp. 63, 73. 

3. It is in this class of ca^es that the new form of the plea is u^ally adopted. If the 
old plea was adopted, the defendant could be compelled to give particular., of the matter 
of public interest and he would then have to pick out the statements of fact in the libel 
which are the basis of the comment. Under the present form of pleading the defendant 
is saved this trouble ; Aga Khan v Times Publishing Co., .sbove ; Digby v. Financial 
TVaa/r, (1907) 1 K.B. 502; Tudor- ffart s- British Vnioti for the Abolition of Vivisection, 
(1937) 54 T.L.R. 154. He cannot offer particulars of other facts not stated in the libel ; 
Subask Chandra Bose v. Knight .J- Sons, (1927) l.L.R. 64 Cal. 73 : 1927 Cal. 297; feter 
Walker v. Hodgson, (1909) 1 K.B. 239 at pp. 242, 248. He can deliver interrogatories to 
the plaintiff for proving his statements of fact ; Peter Walker v. Hodgson, (1909) 1 K.B. 
239. This cannot be done in the older plea. Hindlip v. Mudford, (1890) 6 T.L.R. 367. 
The new plea however is embarrassing and inconvenient ; see (1925) A.C. at p. 76 ; (1909) 
1 K.B. at p. 247. 

4. Surajmal v. Horniman, (1917) 20 Bom. L.R. 185 • 47 l.C. 449. 

5. Mangtna v. Wright, (1909) 2 KB. 958 ; see also Surajmal v. Horniman, (1917) 
20 Com. L.R. at p. 233 : 4? I.C. \*B,per Beaman, J. 
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own.i In Lajpat Bai v. “ 2’he Englishman, ”® the “ Englishman ” news* 
paper published an arlicle which began, “ It is about time now that the true 
facts as to tlie deportation of Lajpat Rai were given out ” and proceeded to 
state that he was guilty of tampering with the loyally of native sepoys. In 
an action against the newspaper, the defendants contended that these facts 
were referred to in a debate in Parliament. The Calcutta High Court held 
that the article amounted to an assertion by the writer of facts which 
he was not prepared to prove, and the defence of fair comment failed. 

70. Matter of public interest. — The following are some instances : 
proceedings of public bodies or courts.^ administration of Government 
departments, public charities, or public companies, proceedings of public 
meetings or local authorities.^ Many matters may be of public interest by 
their inviting or challenging public attention,® e.g.. any published work of 
literature, art or science, advertisement of a new company, scheme or 
charity, controversy carried on in the public press, character, qualifications, 
or even private life° of persons seeking a public office or position, etc. It 
has been held that the treatment of workmen employed in a colliery, the 
conduct or management of a newspaper^ or a trading company,^ methods of 
business adopted by a money-lender, ^ conduct of a clergyman in a church, 
horse-racing^ 1 are subjects of public interest; but the administration of 
a private charity, the relations between a landlord and his tenant, 
the financial position of a newspaper** are not. 

71. Relevancy of the comment. — The comment should be rele- 
vant to the facts of public interest in the particular case, i.e., should 
arise out of or be based on those facts.** Otherwise it has no proteo- 

1. Davh V. Shef stone, (1886) 11 A.C at. p 190 ; Lefroy v. Burnside, (1879) 4 L.R. Ir. 
6S6 at pp. 565, 566 ; Hunt y. Star Nemsyaftr, (1908) 2 K.B. 309 at pp. 317, 320. 

2. (1909) I.L.R. 36 Cal. 883 : 13 aW.N. 895 ; ia appeal (1910) I L.R. 37 Cal. 760 ; 
14 C.W.N. 713 ; see aHo Barroio v. ZaArV*', (1908) I.L.R. 35 Cal 495 : 12 C. W.N. 490 ; 
Suiash Chandra Bose v. Knight ^ Sons, (1928) I.L.R 55 Cal. 1121 : 32 C.W.N. 490. 

3. Comment on pending proceedings may amount to a contempt and will then be 
Illegal ; above, para. 46. 

4. Stonden v. South Essex Reeot ders. Ltd ,(1934) 50 T L.R. 365. 

5. Per Cockburn, C.J., in Seym ur v. Butterworth, (1862) 3 F. & F. at p. 386. 

6. Lyle- Samuel y. Odhams Ptess, Ltd., (1920) 1KB. 135 at p. 146, per Scrntton, L.J. 

7. Stuart V. Lovell, (1817) 2 Stark. 91 ; Macleod y. Wakley, (1828) 3 C ds P. 311. 

8. Ponsford y. Financial Times, (1900) 16 F.L.R. 248. 

9. Grey v. Labouekere, Times, Deer. 7th, 1911. 

10. Kelly V. Tinling, (1865) L.R. 1 Q.B. 699; IValker v. Brogden, (1865) 19 C.B.N.S. 6S. 

IL Aga Khan v. Times Publishing Co., (1924) 1 K.B. 675. 

12. Gathereole v. Miall, (1846) 15 M. & W. 319 ; Booth v. Briscoe, (1877) 2 Q.B.D. 496. 

13. Hogan v. Sutton, (1867) 16 W.R. 127. 

14. Latimer v. Western Morning Hews, (1871) 25 L.T. 44. 

15. McQuirt y. Western Morning Hews, (1903) 2 K.B. 100, 109, per ColIins| M.R. 
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tion even if it id honest^ ; because a comment unconnected with the 
facts slated or not founded on them is as bad as a comment withont 
any facts stated at all. On the other hand relevant and honest expres* 
sion of opinion is protected though it may be erroneous or unreasonable 
in the eyes of the judge or the jury.® Much less is it necessary 
that it is the only or inevitable conclusion or inference, from facts.^ 
Any other rule imposing a limit of reasonableness or moderation on 
expression of opinion would besides being nn workable and uncertain be 
injurious to public interests.* The phrase, ‘fair comment’ is ambiguous 
and likely to convey the contrary impression, ‘fair’ may refer to the 
critic or his mind, and would then mean honest.* It may refer to his 
words and would then mean just or reasonable.* The phrase is really 
inadequate to express the principles involved in the defence. In McQuire v. 
Western Morning Neii>s,"> Collins, M. R. observed that ‘fair’ includes the 
ideas of relevancy and honesty. In that case the plaintiff an author 
of a musical play, sued the defendants in respect of an article in their 
newspaper which described the play as well as the acting, singing and 
dancing of his travelling company as inferior, vulgar and incompetent. It 
was held that the comment was not unfair as it was neither irrelevant nor 
shown to be malicious. On the other hand, in Merivale v. Garson^ a play 
of which the plaintiff and his wife were joint authors was described in a 
theatrical newspaper as having an immoral tendency. It was held that the 
comment was unfair ns there were no facts to warrant it. In a famous 
judgment Lord Esher proposed the test : “Is the article in the opinion of 
the jury beyond that which any fair man, however prejudiced he may be, 
or however exaggerated or obstinate his views, would say of the work in 
question ?’’ This test applies to every comment including defamatory 
imputations on character, motive or private life. If such an imputation 
arises on true facts of public interest referred to in the comment, it need 

1. Camphtll V. Sp oUii-uoode, (1S63) 3 B. & S. 769. 

2. MetivaU v. Canon, (1S37> 20 Q.B.D. 273, 283, 284, per Bowen, L J. 

3. Surajiml v. Iloiniman, (1918) 20 Bom. L.lt. at p. 246, per Beaman, J. 

4. This is also in ac.'ordince with S 499, E-Vceptions, 2, 3 and 5, I. P. C. ; ef, 
Stephen’s Dig. of Crl Law, Art. 392, p. 289, which slated the rule more narrowly. 
See Stephen's Hist, of Crl. Law, Vol. II, p. 381. For dicta suggesting condition of 
reasonableness, moderation, etc., see lf''ason v H^alter, (IbbS) L. R. 4 Q. B. at p. 96 
per Cookburn, C. J, ; A7//y v. 'iherlack, (1866) L. R. 1 Q. B. 686, 689, per Bramweli, B. ; 
for other instances, see SpcuLor Bower, pp. 106, 360, 361. 

5. JPer Lord Es'nor, M. R., in Ms-rivale v. Canon, (1887) 20 Q. B. D. at p. 280. 

6. Per Bosven, L. J., in Meiivale v. Carson, (lo87) 23 Q. B. D. at p. 283. 

7. (1903) 2 K. B. 100 at pp 109, 110, 112. His judgment was cited with approval 
by Lord I' inlay in Snthetland v. Stapes, (1925) A. C. 47. 

8. a"^87) 20 Q. B. D. 275. 
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not be a reasonable, correct or inevitable inference from them,^ and is 
protected unless it is shown to be malicious. If the imputation, however , 
does tiot arise on the facts stated, it is not protected though Iona fide 
believed to bo true or warranted. An imputation against the author’s 
character in a comment on his work is ordinarily irrelevant and 
unwarranted. If however his work was open to the charge of obscenity, 
a suggestion that he was of impure mind may be relevant.® 

72. Illustrations of the defence of fair comment. — The defence 
was not upheld in the following cases : — 

Campbell v. Spottiswoode*-. The plaintilT who was a Protestant dissenting minister 
and the editor of a newspaper published in it letters on the subject of evangelising the 
Chinese, and the names of various persons who had promised to buy the paper in order 
to promote that propaganda. The defendant, the printer of the Saturday Review, 
published in it an article which In a satirical vein imputed to the plaintiff an attempt 
to make money out of a pretended charitable object and to deceive the public by false 
lists of subscribers. It wa* held that he was liable as there were no facts to warrant 
the imputations. 

Joynt V. Cyele Trade Publishing Co.,*t The defendants, the proprietors and 
editors of a trade journal, published an aiticle suggesting that the plaintiff, a solicitor, 
had enriched himself at the expense of the shareholders in certain companies and was 
un&t to be trusted. It was held that the article was libellous as there were no facts to 
warrant the imputation. 

Subbaramier v. ffiieheoeh^: The defendants were a committee of public meu who 
issued, and the editor of the 'Hindu' newspaper who published, a report entitled 
‘Police Crimes in Ottapalam’ on the events which occurred during a students’ conference 
at that place in Malabar. The report charged the plaintiff, a superintendent of police, 
with having deliberately conspired with subordinate police ofiicers to assault innocent 
people, when as a matter of fact he was not proved to have been aware of them. 
The Madras High Court held that it was unfair as there were no facts to warrant 
it and that it was no defence that the defendants believed it to be true. 

1. Joynt V. Cycle Trade Publishing Co., (1904) 2 K. B. 292. Kennedy; J.'s 
direction to the jury in this case has been often approved ; see per Fletcher-Monlton, 
L. J. in Hunt v. Star Newspaper Co., (1908) 2 K. B. at p. 320 ; see also per Buckley, 
L. J. at pp. 323, 324, and Peter Walker v. Hodgson, (1909) 1 K. B. at p. 233. On the 
other hand in Dakhyl v. Labouchere, (1908) 2 K. B. at p. 329, Lord Atkinson suggested 
that a personal attack must be a reasonable inference from the facts truly stated ; see 
also per Scrutton, L. J. in Homing Pigeon Co. v. Racing Pigeon Publishing Co , Ltd., 
(1915) 29 T. L. R, 389. In so far as the dicta in these cases suggest that an imputation of 
motive should be the necessary or inevitable conclusion from the facts, they are opposed 
to the rule enunciated by Collins, M. R., in IfcQuire’s ease, (1903) 2 K.B. 100. See also the 
distinction made between ‘correct’ and ‘fair’ by Lord ViTAay Kss Suthei land -v. Slopes, 
(1925) A. C. at pp. 62, 63. In India the statement of piinoiple by Kennedy and Buckley, 
JJ., has been adopted; Ramakrishna Pillay v. Harunikara hfenon, (1913) 25 M. L.. J. 
476 : 21 1. C. 623; Madras Times v, Rogers, (1915) 30 M. L. J. 294: 32 I. a 408 ; 
Sura/mal v. Horniman, (1917) 20 Bom L. R. at p. 246 : 47 I. C. 449. See also 
Gatley, p. 397. 2. I.P.C., S. 499, siatU Exception, Illustration (d). 

3. (1863) 3 B & S. 769. 4. (1904) 2 K.B. 292. 6. (1924) 22 L.W. 26. 
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The defence was upheld in the following oases : 

Siuktrland v. Stapes^ : It was held by the House of Lords that a charee of obscenity 
against the pUinttlT's books on birth control was not unfair if regarded as a comment. 

it^aton V. Walter* The defendant, the proprietor of the Times newspaper, published 
a report oi i debate in the House of Lords on a petition presented by Earl Russell at the 
plaintifi's instance to investigate certain charges against a high judicial officer and strong- 
ly anim, diverted on the impropriety of the plaintiff in making charges which Earl Russell 
himself characterised as calumnious and false. The defendants were held not liable. 

tTenvaod v. ITur risen* : The plaintiff, a naval architect, who had mad : certain plans 
and proposals in the matter of ship- building ^ued the Queen's printer for printing 
an 1 selling a report of the Lords of the Admiralty which purported to say that the 
proposals were worthies-. It was held that the comment in the report was fair as it 
was relevant an 1 not n alicious 

73. ^Standard of criticism in newspapers. — Newspapers arc subject 
to the bame rules as other critics and hare no special right or privilege.^ 
In effect, however, they perhaps enjoy considerable latitude. In John 
Leng v. Langlandi* Lord Haldane remarked that “in dealing with a 
newspaper article written about a public functionary considerable latitude 
is allowed by the law. ” This of course does not mean that they have 
any special right to make unfair comments or make imputations on 
character and motive. It means only that the tests of relevancy aud 
honesty as well as of defamatory language are interpreted liberally in the 
light of prevalent standards of public discussion and criticism. There is 
no doubt that these standards are not so strict as they were formerly. 
Suggestions of unworthy motive are now so often made against public men 
that they have come to be regarded as incidental to their position. < 
“ Politicians give and receive hard blows.”’^ Very often strong attacks are 
invited by the conduct or language of the persons criticised. “ Yon cannot 
meet a whirlwind with a zephyr.’’^ Two instances are given below ; — 

Madras Times Ltd. v. Rogers* ; The plaintiff, the secretary of an association of 
Railway workmen was acting as their spokesman in a dispute with the M.S.M. Ry. Co., 

1. (1925) A C. 47 ; above, para. 38. 2. (1868i L R. 4 Q.B. 73. 

3. (1872) L.R. 7 C.F. 606. 

4. Per Lord Shaw in Arnold v. fCing-Empetor, (1914) I L R. 41 Cal. 1023 at p. 1063 
(P.C.) : 41 1. A. 119; Subash Chandra Bore v. Knight 4'- Sons, (1928) I.L R. 55. Cal. 1121 : 
32 C.W.N. 490. 

5. (1916) 114 L.T. 663, 667. The observation was obiter as the only issue was 
whether the words were capable of the meaning alleged by the plaintiff and there was no 
question of the right of newspapers ; see per Lord Kinnear, p. 668. 

6. Seymour v. Baticruorih, (1862) 3 F. & F. 372, 318, pet Cockburn, L.J.j see Clerk 
and Lindsell, pp. 552-3; Odgers, Libel & Slander, p 183; Sir James Stephen deplores 
the tendency and would see the law made more strir.g,:nt. History of the Criminal Law, 
Vol. II, p. 385. The tendency is said to be more pronounced in the U.S A. ; see the 
‘ Newspaper ' by G. B. Dibiee (Home University Library) pp. 32-33. 

7. Per Huddleston, B., in Bryet v. Rusden, (1885) 2 T L.R. 435, 440. 

8. Per Darling, J., In Crossland v. Par row, Time-, Feb. 7, 1905, cited by Ball, Law 

of Libel affecting Newspapers, p. 57. 9. (1915) 33 M,L.J. 294 ; 32 1,C. 408. 
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when a strike was threatened. The Madras Times published an article describing him 
ns a mischievous agitator with overweening egotism, misleading the men and fomenting 
a strike for selfish objects. The Madras High Court held that the article did not exceed 
the limits of fair comment. 

Odger V. Mo/tiaer ^ :'*The defendant’s newspaper in the course of a particularly 
violent attack on 'the plaintiff who was organising a public agitation against a Bill 
introduced in Parliament, described him as “ half booby, and half humbug, a demagogue of 
the lowest type, a political Cheap Jack who would be a political ■-harper if he had brains 
enough," and suggested by the following words that he was trying to secure a Govern- 
ment appointment : “ I have any quantity of bottled-up abuse, treason, and riot. I will 
exchange the whole lot for any permanent appointment with £2S0 per annum and up- 
wards. George Odger." This passed muster with a London Jury who gave a verdict for 
the defendant. In refusing to disturb the verdict, Bovill, C.J., in the Court of Appeal 
said that in the circumstances this was not to be considered as an attack on the plaintiff’s 
honour or honesty and that a newspaper was entitled to attacx „r ridicule in the strongest 
possible terms the plaintifl’s conduct as a public man. 

74. Malice. — (a) Extrimic evidmu . — ^la Thomas v. Bradhury,^ ex- 
trinsic evidence of malice was held admissible and accordingly evidence of 
previous strained relations between the plaintiff, an author, and his critic 
was admitted. In the Court of Appeal, Collins, M. R., observed that the 
right to comment though- shared by the public was also the right of the 
individual who exercised it and a comment coloured by malice could not 
be fair. It must be shown, however, that the malice of the critic had 
warped his judgment or criticism, as it is possible that even a hostile critic 
had exercised a dispassionate judgment on the matter and expressed him- 
self with moderation. ^ The fact that the defendant had no reasonable 
grounds for his opinion is^some evidence, though not conclusive, of his 
dishonesty ; * so would be his failure to retract an opinion even after its 
error had been pointed out. ® Where a number of people by concert hissed 
an actor when he appeared on the stage, the conspiracy was good evidence 
of malice to prove that the hissing was not a fair comment on his per- 
formance. * In the case of a newspaper article contributed by an anony- 
mous correspondent giving a fictitious name and address the newspaper 
cannot be sued on the ground merely that though the article does not 
exceed the limits of fair comment, the anonymous writer might have been 

1. (1873) 28 L.T. 472. 2. tl90b) 2 KB. 627 at n. 638. 

3. (1906) 2 K. B. at p 642, J,er Collins, M. R. 

4. The plaintiff can therefore interrogate the defendant to disclose the grounds for 
his opinion ; Plymouth Mutual Co-operative Society v. Trade's' Publishing Association, 
(1906) 1 K. B. 403; but not the -souroes or informants if a newspaper is sued; Lyle- Samuel 
v. Odhams, (1920) 1 K. B 133 This immunity does not extend to a contributor of an 
article to a newspaper ; South Suburban Co-operative Society, Ltd. y.Orum, (1937) 
K. B. 690. 

5. In the U.S.A., there are laws in many States which treat a failure to retract an 
untrue statement nr opinion as malice • 22 Har L. R. 97, 111-3 ; 33 Har. L. R. 867. 

6. Gregory^.- Brunswick (Duke a/), (1844) 6 M. & G 93 J. 
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malicions. Nor is the newspaper under a duty to make inquiries about the 
identity of the writer and even if there was negligence in not so inquiring 
it would not take away the defence of fair comment. ^ 

(6) Intnnsie evidence. — Here, as in the case o# privileged communica- 
tions,® courts will not be too critical of the language provided the condi- 
tions above referred to are satisfied, and there is n» other evidence of 
malice. Every latitute is given to opinion and prejudice. Jlcre exaggera- 
tion or even gross exaggeration would not make a comment unfair. ® The 
language may, however, be so intemperate or disproportionate to the facts 
as to suggest malice,^ e.g., if there is no criticism at all but only invective. 
But invective and ridicule may be merited or provoked by the admitted 
conduct of the plaintilf, ‘ or tolerated by both parties as in political con- 
troversies. • It is quite open to a judge or jury to hold that i,i spite of exces- 
sive language or violence or heat in expression, ttie defendant was honest. 
The irrelevancy or falsehood of other parts of the statement will also be 
evidence of malice in respect of the relevant comment. 

75. Distinction between the defences of fair comment and 

justification. — The defence of fair comment differs in material respects 
from that of justification. In the first place, the former applies only to 
comments or opinions, and the laltei' to statements of fact. Secondly, 
when there is a plea of jnstificalion in respect of a statement containing 
facts and opinion, the opinion must be proved to be Biibstantially correct or 
true.’’ On the other hand, if the plea is one of fair comment, the opinion 
may be protected though it is erroneous, exaggerate ! rr prejudiced.* 

76. Distinction between the defences of fair comment and 

privilege. — The defence of fair comment differs from th^t of qualified 
privilege in the mode of trial in England. In the case vf the former, the 
judge decides whether there is a matter of public interest,* and the jury 
decides all other matters, lo vie., whether the comment is based on facts 
truly stated aud relevant and whether it is malicious. The usnal question 

1. Lyon V. 7\n'ly Telegraph Ltd., (1943) 1 K. B. 746 C. A. ?. Above, para. 66. 

3. Per Lord Esher in Meiivale v- Carson, (1887) 80 Q. B. D at pp, 280,281 ; see 

aUo the -^uniniing up of Br.iy, J., to tlic jury in R. v. Russell decided in 1905 and cited in 

Fraser, Libel & Slander, p. 164; Galley, p. 391 ; per Darling, in Digiy -v Financial 

tferos cited in Fraser, Libel & .•il.inder, p. 163. 

4. E. g; Woodgate v. Ridout, (1865) 4 F. & F. 202. 

5. E. g., see ffunter v. Sharp e, (1866) 4 F. & F. 983. 

6. See above, para. 73. 

7. Peter Walker v. Hodgson, (1909) 1 K. B. 239, 250 ; Sutherland v. Slopes, 
(1925) A. C. 47, 62, 75. 

8. Merivale v. Carson, (1887) 20 B. D. 275 ; above, para. 71. See also above, 
para. 69 {a). 

9. South Hetton Coal Co. v. TV. E. News Association, (1894) 1 Q. B. at pp. 141, 143. 

10. Sutherland v. Stipes, (1925) A. C. at p. 87. 
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pnt to the jury is whether the statement complained of exceeds the limits 
of fair comment or criticism. ^ The judge, however, is bound to withdraw 
the case from the jury if in his opinion there is not even prima facie 
evidence of unfairness, ^ In the case of privilege, the judge decides 
whether there is a privileged occasion and the communication is relevant 
to it, and the jury decides only whether it is malicious.^ The judge is 
bound to withdraw the case from the jury if in his opinion there is no 
prima facie evidence of malice.* 

- 77. Resemblance of the defences of fair comment and privilege. — 
While the distinction between the two defences is in the mode of trial, they ' 
have in substance a strong similarity. They are traceable ultimately to the 
same principle of legal policy, vie., public interest and advantage in 
allowing persons to speak freely on certain matters. The limit of the right 
is to speak honestly, though erroneously or falsely. Therefore malice 
destroys both defences. Within this limit, the right varies in its incidence 
and measure according to the kind of public advantage secured in different 
cases. Sometimes the right belongs only to persons in particular situations, 
e.g., an employer giving his opinion about a servant. In other cases it 
belongs to all, e.g., Ibe right to report a judicial proceeding. The public 
advantage in allowing employers or tradesmen to give information about 
servants or onstomera extends to the communication of facts and opinions. 
But the right of criticism extends only to the expression of opinion. The 
true view of these defences, therefore, appears to be that they spring from 
a large and elastic principle of policy applicable to different situations. 
There are however dicta of eminent juflges suggesting the contrary. In 
Gampbell v. Spotliswoodef Blackburn and Crompton, JJ., observed that 
privilege is the peculiar right or immunity of some persons while fair 
comment is the right of all.® In Henwood v. H irrison,'^ on the other hand, 
Justice Willea regarded fair comment as a species of privilege. In Merivale 
V. Carson,^ Bdwen, L..I., agreed with the former view and disagreed with 

1. Merivale v. Carson. (1887) 20 Q. B. D. at p 383 T)ie is^ue of Hbsl or no libel 
has been the province of the jury since Fox's Libel Act. 

2- Henvoood v. Harrison, (1872) L. R. 7 C. P. at p. 628 ; McQuire v Western 
Morning Hews, (1903) 2 K. B. 100, 112. 

3. Adam v. Ward, (1917) A. C. 309, 31.S, 321, 332, 340 ; Mistier v. Priest, (1930) 
A. C. 558; if the facts are in dispute, he may leave them to the jury. 

4. (1917) A.C. at p. 318 ; the usual phrase is ‘ when there is no more than a scintilla 

of evidence of malice.’ 5. (1863) 3 B. & S. 769. 

6. With respect, this view does not take note of privileged reports. It is explained 
partly by the ambiguity of the word ‘ privilege ' which in other contexts means an 
exclusive right or franchise, and partly by the fact that the law of privilege and fair 
comment had not then fully developed and has undergone considerable expansion during 
the last 60 years. 7. (1872) L. R. 7 C. P. 606. 

8. (1883) 30 Q. B. D. 276 ; Lord Esher also drew the lame distinction. 

39 
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that of Justice Willes. In Thomas v. Bradbury,^ Collins, M. R., observed 
that while it may not be accnrate to cail fair comment a kind of privilege, 
the two defences are in substance similar. The difference between these 
eminent judges in the theoretical expusilion of the law of fair comment 
remains to 'be settled by the House of Lords.® Another distinction bet- 
ween -tbe two defences has been suggesled, viz., that fair comment like 
jnstification is a denial of the defamation while privilege admits the 
defamation and establishes an excuse.® This is open to the criticism that 
the defence of fair comment, unlike that of jostification, extends even to 
.erroneous, unreasonable or exaggerated opinions and imputations.* A 
practical objection against the view that fair comment is analogous to 
privilege has been advanced, viz., that the result will be to protect even 
unreasonable and immoderate comment unless malice is proved and there- 
by to extend unduly the limits of criticism. But* it must be remembered 
that the defence of fair comment requires other conditions besides honesty, 
viz., the troth of facts stated, and relevancy. 

78. Defence of apology. — An apology is not under the common law a 
defence to an action for defamation bnt is only a circumstance in mitigation 
of damages.* But in England under the Libel Act of 1843,^ it is available, 
under certain conditions,* as a defence in actions for libel against newspapers 
and other periodical publications. There is no similar legislation in India. 
The fact that the plaintiff accepted an apology and withdrew a criminal 
prosecution for defamation would not bar a civil suit.* 

1. (1906) 2 K.B. 627. 

2. Sutherland v. Stapes, (1925) A.C. at p. 82, per Lonl Shaw. On this controversy, 
text-writers also are divided. Sir F. Pollock took the view ol Bowen (Torts, p. 202; 
also L. Q. R. Vol. 23, p. S), while Salmond (Torts, pp. 44-5-44-8) and Spencer Bower (p. 95), 
held contra; see also Clerk and Lindsell, Torts, pp. 625-6, Winheld, Law of Torts, 
p. 300 ; Radclifie, 23 L.Q.R , p 97. 

3. /ler Bowen, L.J., in 20 Q.B.D. at p. 283; per Vaughan Williams, L J., in Petet 

TValker v. Hodgson, (1909) 1 K.B. at p. 250 ; Pollock, Torts, p. 202 ; contra Buckley, L. J. 
in (1909)1 K. B. at p. 253. The proposition was formerly true in the sense that fair 
comment fell under the ‘ general issue.’ ♦. Above, para. 71. 

5. Per Vaughan Williams, L. J., in (1909) IK. B. at p. 250; Pollock, Torts, p. 204, 
note (r). 6. Smith v. Harrison, (1856) 1 F. 4 F. 565. 

7. 6 4 7 Viet., c. 96 amended by 8 4 9 Viet., c. 75. 

8 They are : (a) the libel should have been published originally in the newspaper 
or other publication without malice and without gross negligence ; (i) the defendant 
should at the earliest opportunity have inserted or offeied to insert a sufHcient apology in 
the newspaper or periodical publication ; (e) a sufficient amount of money must be paid 
into court by way of amends at the time the plea is delivered ; (d) no other defence 
denying liability is joined with the plea of apology. In practice parties prefer the 
procedure under R. S. C., O. 22, r. 1, of admitting liability and paying some amount of 
money into court ; e/. C.P.C., O. 24. 

9. Govindaeharyulu v. Srinivasa Rao, 1941 Mad. 860. 
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79. Remedies. — The usual remedy is a civil action for damages. The 
plaintiff can ask for an injunction to prevent a threatened publication of 
defamatory statements.! The remedy of criminal prosecution is also avail- 
able, and is frequently invoked in India.^ The laws of some crntinental 
countries like Germany allow a mode of specific relief by compelling the 
defendant to retract the libel or make an apology. ^ 

80. Damages. — Damages are awarded in one lump sum^ but fall 
under two different heads : (a) pecuniary reparation or solatium to the 
plaintiff for the annoyance, mental pain, inconvenience, etc., (b) compensa- 
tion for the actual damage that he has sustained as a direct consequence of 
the publication. The phrases ‘ general ’ and ‘ special ’ damage and * general ’ 
and ‘ special ’ damages are used in this connection^ but they are not precise 
legal terms." ‘ General ’ or ‘ presumptive ’ damage means damage which 
the law presumes as a necessary consequence of the defamation'^ and is 
distinguished from ■ special damage ’ which is not so presumed but has to 
be alleged and proved." 

81. General damages. — The assessment of a pecuniary reparation or 
solatium is really arbitrary and not amenable to any legal standard of 
measurement." It is in the discretion of juries in England and judges in 

1. Saxby V. Eatiertrook, (1878) 3 C.P.D. 339 ; Afantm v. Tustaudt, (1894) 1 Q.B. at 

p. 690. Ab to issue of a temporary injuaction pendiug suit, see Dunlap -v. Dunlap Rubber 
Ca., Ltd., (1921) Ir. R. 280 ; (1921) 1 A.C. 367; bat not If the defendant’s liability is not 
clear ; see Corelli v Wall, (1906) 22 T.L.R. 832 (defamatory tendency of statement doubt- 
ful) ; Bonnard v. Perryman, (1891) 2 Ch. 269 (plea of truth) ; Quart x Hill Gold Mining 
Co. V. (1882) 20 Ch. D. SOI; Champion v. Birmingham Vinegar Brewery, (1893) 

10 T.L.R. 164 (plea of privilege) I Armtirong -v. Armit, 11886) 2 T.L.R. 887 (plea of fair 
comment). As to history of injunction in libel actions, see Roscoe Pound, 29 Har. L.R 
640. 

2. In England it has been held appropriate only when the libel^ affects the public, aa 
an attempt to di-turb the public peace ; see per Coleridge, C.J., in Lomdale v. Yattt, 
(1887) 3 T.L.R. 193 ; R. v. Ramsav g- Poote, (11>S8) 48 L.T. 733 See also R. v. Wieke, 
(1936) 134 L.T. 471. A limited company may be indicted for libel ; J'riplex Glass Co- v. 
Laneegay Glass Co., (1939) 2 X.B. 393 C.A. 

3. 35 Har. L.R. 867. See also Spencer Bower, pp. 157, 433. It was afforded by the 
old ecclesiastical courts in England and was advocated by Bentham. 

4. As to consolidation of actions and apportionment of damages between defendants 
in them, see Law of Libel Amendment Act, 1888, s. 5 , Mitchell v. Hirst, etc. Ltd,, (1936) 
3 A E.R. 872. 

5. Odgcrs, p. 304, Spencer Bower, pp. 29, 154; see e.g., Lionel Barber y.Deutsthe 
Bank, (1919) A.C. 304 at p. 318, /rr Lord Haldane; Wilson v. United Counties Bank, Ltd., 
a920) A.C. 102, 140. 

6. Per Bowen, L.J., in Ratel^ffe v. Evans, (1892) 2 Q B. at p. 528. 

7. Odgers, p. 304. This is not however a rigid distinction as the plaintiff can and 
must prove facts which will increase the amount of general damages ; Indian Evidence 
Act, s. 12. See Arnold, Damages and Compensation, p. 331 ; Whitney v. Moigreard, 
(1890) 24 Q.B D. 630. 

8. For the meaning ol the phrase in the English law of slander, see Appx. para. % 

9. Bray v. Ford, (1896) A.C. at p. 50. 




308 THB LAW OP TORTS. [CHAP. 

India. The amount will depend on the langnage, form and other oiroum- 
etances of the publication, and also on the rank and social position of the 
parties. A false charge of a crime or immoral conduct is a more serious 
injury to a person of social position than to one belonging, say, to the 
criminal classes,' and is again more serious than an imputation of some 
merely unconyentional conduct. An imputation in the way of one's trade 
or business is generally a serious matter.^ A defamatory statement made 
by a man of influence will presumably do more harm than one by an 
insignificant person.^ A libel in a newspaper especially one with a very 
large circulation is ordinarily a greater wrong than a libel published to a 
few persons.* The amount of general damages may be increased by 
aggravating circumstances or reduced by mitigating circumstances. In 
the former case the damages may become punitive or exemplary and in the 
latter, nominal or even contemptuous. 

82. Aggravating circumstances.— Instances of them are : malice, 
gross recklessness, violence of language or wantonly harmful kind of 
imputation calculated to outrage feeliugs and cause mental pain to the 
plaintifL,* excessive publicity,* repetition of the libel, publishing fresh 
libels before or after the suit,^ refusal or neglect to retract or apologise, 
conduct of the defendant during the trial of the action,* an unsuccessful 
plea of justification,* persisting in that plea with knowledge that it cannot 
be proved,** even the conduct of the defendant's counsel, as where he makes 

1. ftr Lord Alvers tone, C.]., in /onet y. ffuKefi, (1909) 2 K.B. at p. 457 (damages 
£ 1,750) ; tee also Roberit v. Danitl, (1888) 5 T.L.R. 542 (imputation of immorality to a 
clergyman, attempted to be justided, verdict for £ 2,000). 

2. Lionel Barber v. Denteehe Bank, (1919) A.C. 304 (£ 3,000) ; cf. Wilson v. United 
Counties Bank, (1920) A.C. 103 (£ 7,500 for causing bankruptcy by negligence and the 
consequent loss of credit and reputation). 

3. As to proof of influence by wealth of the defendant, see Newell, Slander & Libel, 

p. 1026. 

4. Per Parke, B., in Gathereole v. Miall, (1846) 15 M. A W. at p. 324. The plain- 
tiff can let in evidence of the number of subscribers ; Parnell v. Walter (1890) 
24 Q.B.D. 441. For Indian cases of newspaper libels, see Subbaramier v. Hitcheoek, (1924) 
22L.W. 26: 1925 Mad. 950 (Rs. 6,000) ; Madras Times v. Kottrs, (1915) 30 M.L.J. 294: 
.32I.C. 408 (Rs. 3,000 awarded by trial judge upset on appeal); Lajpat Rai v. "The English- 
man ", (1919) I.L.R. 37 Cal. 760 : 14 C.W.N. 713 (Rs. 1,500) ; Subash Chandra Bose v. 
Knight 4- Sons, (1928) I.L.R. 55 Cal. 1121: 32 C.W.N. 490 (Rs. 1,000); Khariduddin 
y. Tara Singh, (1926) I.L.R. 7 Lah. 491 (Rs. 2,000). For other instances of awards in 
India, see Irwin v. Reid, (1921) I.L.R. 48 Cal. 304 : 25 C.W.N. 150 (Rs. 2,000) ; Nadir 
Shaw V. PiioJ Shaw, (1913) 15 Bom. L.R. 130, 172 : 19 I.C. 98 (Rs. 200). 

5. Lynch v. Knight, (1861) 9 H.L.C. at p. 598-; but mental pain or illness of the 

plaintiff's wife or daughter is not to be taken into account ; Guy v. Gregory, (1840) 
9 C. & P. 684 : 36 Har. L.R. 226. 6. Whitney v. MHgnard, (1890) 24 Q.B.D. 630. 

7. Pearson v. Lemaitre, (1843) 5 M. & G. 700 ; but no damages for a fresh cause of 
action can be given. 

8. Praed v. Graham, (1S89) 24 Q.B.D. 53 : Scott v. Sampson, (1882) 8 Q.B.D. 491, 496. 

9. Darby v. Ouseley, (1856) 25 L.J. Ex. 227, 230. 

10. Risk Allah Bey v. Whitehurst, (1868) 18 L.T.N.S. 615. 
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damaging aaggesMons when oross-examining the . plaintiff or in making 
his speech, 1 as such anggestions wonld be presumed to have been made 
on the defendant’s instructions. The malice of one defendant will not 
enhance the damages against another,® though in the ease of a privileged 
publication the malice of the principal will destroy 'the privilege of the 
agent and vice versa, ^ The proper course for obtaining the higher 
amount is to sue the malicious defamer separately. The plaintiff cannot ask 
for separate sets of damages against different defendants but can obtain 
only one lump sum against all jointly.^ 

83. Punitive damages. — When damages are enhanced by aggravating 
circumstances, they are exemplary or punitive. Large sums have been 
awarded by juries in England* and especially in the United States.* The 
principle of punishing wrongdoers by such damages is now rooted in Anglo- 
American jurisprudence.^ It is also accepted in India though the large 
awards that are made in the wealthy countries of the west are not likely to 
be made here. It is interesting to observe how an action which at one time 
was in such judicial disfavour that it was strictly limited to actual pecu- 
niary damage has, in changed social and economic conditions, been turned 
to new purposes. Recently the principle of punitive damages has received 
the exposition as well as the support of a great English Judge, Lord Atkin. 
In Ley v. Hamilton,^ a verdict of £ 5,000 for a libellous letter about a 
person of high position in public and commercial life published to his 

1 Simpson v. HoUnstn, (1848) 13 Q.B. Sll; Sisk Allah Be}‘ v. Whitehurst above; but 
see the observations of Lords Johnston and Anderson in James v. Baird, (1916) S.C. 510 
at p. 526 (Ct. of Sess.) to the effect that express instructions of the defendant must 
be shown. In Greenlands v. London Assoeiatioji for Protection of Trade, (1913) 3 K.B. 
50? at pp. 532, 563, the damages were said to have been aggravated among other reasons 
by the advocacy of the late F. E. Smith, Lord Birkenhead, counsel for defendants, 
and were set aside as excessive. 

2. Per Pollock, C.B., in Clark v. Ifewsam, (1847) 1 Ex. 131, 140 ; Robertson v. Wylde, 
(1838) 2 Moo. & Rob. 101 ; Chapman v. Ellesmere, (1932) 2 K.B. 431, 472. 

3. Smith V. Sireatfeild, (1913) 3 K. B. 764. See Crosier v. Wishart Books, (1936) 
1 K.B. 471. 

4. Dawson v. McClelland, (1899) 2 Ir. R. 486 ; Damiens v. Modem Society, (1911) 
27 T.L.R. 164 ; London Association for Protection -of Trade v. Greenlands, (1916) 2 A.C. 
at pp. 31-33, 40, 41. 

5. E, g., Bryce v. Rasden, (1885) 2 T. L. R. 435 (£ 5,000); Adams v. Coleridge, 
(1884) 1 T.L. R. 84 (£ 3,000 for a private letter) ; Youssonpoff y. Metro-Goldwyn-Meyer, 
(1934) SO T.L.R. 581 (verdict for £ 25,000 for a Russian princess upheld by the C.A.). 

6. See Newell, Slander & Libel, p. 1093; Vol. 17, Ruling Case Law, p. 445; 
Sedgwick, Damages, Vol. IV, a. 1335. 

7. The practice began when the Court of Star Chamber inflicted heavy mulcts and 
fines for' cases of seandalam magnatam and political libels, e.g., Lord Townsend v. 
Hughes, (1676) 2 Mod. 150 (£ 400) ; R. v. Barnardiston, (1684) 9 St. Tr. 1334 (£ 10,000). 
For a criticism of the principle, see Newell, p. 1019; see also per Wills, J., in Parnell v. 
Walter, (1890) 24 Q.B.D. at p. 453. It is not recognised by the German Civil Code which 
confines compensation to pecuniary damage ; .Schuster, German Civil Code, p. 341. ' 

8. (1936) 153 L. T. 384 (H.L.). 
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basinefls associates was set aside by the Court of Appeal^ on the ground 
that the real damage suffered by the plaintiff was trifling and the sum 
awarded by way of punitive damages was far iu excess of any fine that 
would be imposed by a criminal court for the same libel. In refuting 
this view and upholding the verdict in the House of Lords, Lord Atkin 
observed ; 

“ They (daeneges for defamation) are not arrived at by determining the real damage 
and adding to that a sum by way of vindictive or punitive damages. It is precisely 
because the “ real " damage cannot be ascertained and established that the damages are 
at large. It is impossible to track the scandal, to know what quarters the poison may 
reach; it is impossible to weigh at all closely the compensation which will recompense 
a man or woman for the insult offered or the pain of a false accusation. The "punitive" 
element is not something which is or can be added to some known factor which is non- 
punitive. In particular it appears to present no analogy to punishment by fine for the 
criminal offence of publishing a defamatory iibel."* 

It must, however, be meutioned that there ia a strong feeling not 
merely among newspaper proprietors and publishers who are often the 
victims of large verdicts but also among others that the prospect of obtain- 
ing such verdicts encourages actions for defamation. ^ This feeling was 
voiced by Mangham, L. J., in the Court of Appeal, who made the remark 
that “ it would indeed be an ill day for the public and the courts if a libel 
action came to be looked upon in the light of a gold-digging operation,”* 
While the only method open to a jury to express its disapproval of the 
defendant’s conduct is by means of a numerically large sum, a judge cau 
achieve that object by observations in his judgment. Therefore a judge s 
award need not be necessarily so high as a jury’s. ‘ 

84. Mitigating circumstances. — The following are some instances : 
•apology by the defendant before or after the action,* facts showing absence 
of malice or of gross negligence like an inadvertent publication, innocent 
repetition of a libel mentioning the name of the informant,’’ provocation by 
the plaintiff.* The fact that the defam.it or y statement was justified in part 

1. (1934) 151 L.T. 360, per Green & Maugham, L.JJ., Scrutton, L.J., dissenting. 

2. 153 L. T. at p. 386. .See al=o Garbcit v. ffazell l;c Ltd., (1943) 2 A.E.R. 359 C. A. 

, 3. See (1936) 81 L.J. 412. Among the proposals of empire journalists one was to 

make the law of libel similar to that of slander (above, para. 6) ; another was that a 
plaintiff should not, unless the judge gave a certificate, recover more damages than costs. 

4. 151 L.T. at p. 374. 

5. Rook V. Fairrie, (1941) 1 K.B £07 C.A. ; Knuppftr v. London Exprett Ntiospaptr 
Ltd., (1943) 1 K.B. 80 C.A. As to appellate court’s power to alter damages, see Rook v. 
Fairrie. 

6 Smith V. Harrison, (1856) 1 F. & F. 565. The apology should be sufficient and 
proper but need not be abject. If it is meagre or insulting it may aggravate damages ; 
see Kelly v. Shevloeh, (1866) L.R. 1 Q.B. 686, 695 ; Chattel v. Daily Mail Co., (1901) 
18 T.L.R. 165. 

7. Bennett v. Bennett, (1834) 6 C. & P. 588; Duneombe v. Daniel, (1837) 8 C. & P. 222. 

8. Wakley y. Johnson, (1826) Ry. 4 M. 422. 
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or nearly the whole may also mitigate damages. ^ But where there is no plea 
of jnstihcation, evidence of facts tending to show the truth of the libel is not 
admissible in chief or cross-examination. ‘ Indeed any attempt of that kind 
will only aggravate damages. ^ Evidence of the plaintiff’s bad character is 
also allowed by way of mitigation on the ground that it is relevant to prove the 
extent of the damage to his reputation.^ He can lead evidence to prove his 
good character in rebuttal of any evidence adduced by the defendant either 
in chief or cross-examination. But he cannot do so in the first instance to 
enhance damages, because the law presumes his good character.^ It is 
hardly necessary to say that any attempt of the defendant to attack the 
plaintiff ’s character is extremely risky and will cost him dearly if 
uninstified. In England under the Law of Libel Amendment Act, 1888,^ 
the defendant in an action for a newspaper libel may give evidence in 
mitigation of damages that the plaintiff has recovered damages or com- 
menced actions against others in respect of the same libel published by them. 
This is a great concession to newspapers, as the ordinary rule is that a 
person cannot rely on this fact to mitigate damages.^ The rule was liable 
to abuse as a person could sue in succession a number of newspapers who 
happened to publish the same libel.8 The conviction of the defendant in a 
criminal prosecution for the libel is not a ground for reducing damages, i* 

85. Distinction between nominal and contemptnons damages.— 

While nominal damages are appropriate when the damage has been small or 

1. Waithman v. , (1822) 11 Price 257 n. ; Chalmers v. Shaekwell, (1834) 

6 C. & P. 475. 

Watt V. Watt, (1905) A.C. 115 at p. 117, per Lord Halsbury, L.C. ; "The English- 
man " V. Lajpat Rat', (1910) I.L.R. 37 Cal. at p. 776 : 14 C.W.N. 713; cf. Speck v. Phillips, 
(1839) 5 M. & W. 279. 

3. Hay v. Star Newspaper, Times, May 1st, 1912 ; Risk Allah Sey v. Whitehurst, 
(1863) 18 L.T.N.S. 615 ; Nadirshaw v. Pirojshaw, (1913) 15 Bom. L.R. 130, 168 : 19 1C. 98. 

4. Scott V. Sampson, (1882) S Q.B.D. 491 ; see also Wood v. Cox, (1888) 4 T.L.R. 652, 
655; Seaife v. Kempe Jf- Co., (1892) 2 Q.B. 319; Afangena v. Wright, (1909) 2 K B. 958; 
Hobbs V. Tinling, (1929) 2 K.B. 1 (arising out of the conipiracy to blackmail an Indian 
Prince Mr. A.) ; cf. Indian Evidence Act, s. 55 ; “ The Englishman ” v. Lajpat Rai, (1910) 
I.L.R. 37 Cal. at p. 794: 14 C.W.N. 713. Besides adducing evidence of the plaintiff’s bad 
character, the defendant can cross-examine the plaintiff to test his veracity and shake his 
credit as a witness ; Indian Evidence Act, s. 146. When there is no plea of justiScation, 
the defendant is required to give the plaintiff due notice and particulars of the matters on 
which the defendant proposes to give evidence of character for mitigation of damages ; 
R.S.C., O. 36, r. 37. See also Bracegirdle v. Bailey, (1859) 1 F. & F. 536 (where the 
plaintiff was put into the box without any chief examination, he could not be cross-examin- 
ed as to credit without a plea of justihcation). 

5. Bate v. Hill, (1823) 1 C. 4 P. 100 ; Cornwall v. Richardson, (1825) Ry. 4 Moo. 305. 

He can do so if his character were otherwise relevant ; Fountain v. Boodle, (1842) 3 Q. B. 5; 
see- also Brine v. Bazalgette, (1849) 3 Ex. 692. 6. S. 6. 

7. Harrison v. Pearce, (1858) IF. 4 F. 567. 

8. Tucker v. Lawton, (1886) 2 T.L.R. 593. In one case a person brought as many as 
16 actions and recovered damages ; see Colledge v. Pike, (1886) 3 T.L.R. 126. 

9. Venkayya v. Surya Prakasamma, I.L.R. 1941 Mad. 255. 
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the plaintiff only desires to clear his reputation, contemptuous damages are 
awarded when he has not merely sustained no damage but his conduct is 
open to objection. 3 

86. Special damage. — The plaintiff must in his pleading clearly aver 
the special damage before he can give evidence of it.* It should also be 
the direct consequence of the libel or slander published by the defendant. In 
England these two requirements apply to special damage in the case of 
slander 'not actionable per se and to that in the case of libel and slander 
actionable per se. But there are important points of difference between the 
two cases, (a) In the former, failure to satisfy the requirements of special 
damage will mean the failure of the action. In the latter, it would not, 
but the plaintiff would be awarded general damages and may under that 
head obtain reparation even for items of damage which may not be admissib- 
le as special damage. Thus in a case of slander not actionable per se, the 
plaintiff may rely on general loss of custom as special damage, if he pleads 
it ;* but in a case of libel, he need not plead it and may prove it under the 
head of general damages.* Again the plaintiff may get general damages for 
mental pain,* though it would be considered too remote as an item of 
special damage. It has been held that illness due to mental pain is also too 
remote a consequence of slander,* but this view is not in accord with 
modern decisions on the subject of nervous shock and illness arising from 
it.’ The plaintiff cannot in the former case give evidence of damage 
arising after suit, but may do so in the latter to inflate the general damages 
by showing how injurious the words have been.* Even in the former 
case, the plaintiff can give evidence of such damage under the head of 
general damages, if there is proof of some special damage to sustain the 
action. {&) In the case of slander not actionable per sc, damage is the gist 
of the action and will be a fresh cause of action as and when it arises.* 
But in other cases of defamation the plaintiff must claim compensation for 
prospective damage also and cannot wait till it arises. In India slander is 
^ionable per se and the rules relating to special damage in the case of 

1. See the explanation ol jl '■drilling <ldm.i.;e. h> l>miluii,ie, J , m Redman's 
Syndicate v Assoctated Ne-Mspapers, (ICiO) 26 T L.R 39+ 

2. When the allegation is not clear, the defendant is entitled to particulars, or to have 
the allegation struck out; Ratelije v Evans, (1892) 2 Q IJ at pp 529, 532-3; The 

(1900) A.C. at p. 118 , but not to particulars as to general inmuges ■, London A- 
Northem Bank, Ltd. v. George N'evsnes, (1900) 16 T.L R. 433. 

3 RatcHffe v. Evans, (1893) 2 Q B. 524. 

4. ITarrison v. Pearce, (1858) 1 F. & F. 567 ; Bluek v. Levering, (1883) 1 T.L.R. 497 ; 
Ingram y. Lawson, (1840) 6 Bing. N C 212, overruling in effect Delegal v. Highley, 
(1837) 8 C. & P. 444. 5. Lynch y. Knight, (1861) 9 H.L.C. at p. 598 

6. Allsop V. Allsop, (1860) 5 H. & N. 534 

7. Above, Chap. 11, para. 5. 8. Odgers, p. 317. 

9. Dartey Main Colliery Co. v. Mitchell, (1886) 11 A. C. 127, 145, 146 • met 
Leigh Colliery Co. y. Tunnieliffe, (1908) A. (3. at pp. 31, 32. ' ' 
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libel and slander of that kind in England will apply. The second 
requirement above referred to requires consideration. 

87. Causal relation of special damage.— The rules governing 
causal relation are discussed at a later stage but their application in this 
context requires notice here on account of a certain peculiarity in the 
case-law. The peculiarity is that the older cases appear to have strained 
the rule of causation againt plaintiffs with a view to discourage actions for 
defamation. 1 These cases are now more properly regarded as decisions on 
the particular facts than as authority for any special rules inconsistent 
with those in force in other parts of the law. The question arises usually 
in two types of cases : (a) damage arising from the conduct of a third 
party acting under the influence of the libel or slander, as where ho 
discharges the plaintiff from his employment : (b) damage due to repetition 
by a third party. 

88. Damage due to couduet of a third party.— The general rule 
is that the defendant is liable if he intended, authorised, or was nnder 
a duty to anticipate and avoid damage arising from a third party’s 
conduct. Whether a duty exists depends on the facts. In Vicars v. 
Wileocks,^ the plaintiff alleged that he was discharged by his employer in 
breach of his contract by reason of slanderous words spoken to the latter by 
the defendant. Lord Ellenborongh ruled that the defendant was not liable 
for the illegal act of a third party. This doctrine has been disapproved in 
later cases.* In Bowen v. Hall,^ it was held Ibat a person was liable for 
inducing or procuring another to commit a breach of contract with a third 
person. Brett, M. R., observed that even wilful or illegal acta of third 
parties may be natural consequences and a rule which would not recognise 
them as such would in some cases be opposed to manifest truth and fact ; 
and that if Lord Ellenborough’s judgment required the doctrine for its 
support, it was wrong. In Lynch v. Knight,^ the plaintiff alleged that the 
defendant told the plaintiff’s husband that she was a notorious liar and was 
all but seduced by<ia Dr. G. before her marriage and that in consequence her 
husband gave up her society. The House of Lords held that the damage 
was not the natural consequence of the slander, as the charge being not of 
unehastity but only of levity of conduct was not so grave as to make a 
reasonable man act as the husband did ; Lorrl Wensleyrl i!e (llaron Paricu) 
was inclined to hold the contrary us the slandernr could reasoiiuidy have 

1 . Bnlow, Appx. parn. 1. 

2. Speight V. (loinay, (1S91) 7 'f. L. R. 2S9, per l.opm, I,. BtUHJell y, 

Stephens, (1920) A. C. 936 at p, 991, pa Lnr<l Wrenbury. ;i. (tSOe) S Eauti J, 

4., Lynch V. Knight, ^ lb L. C- 677 ; -cp abc Knight v, CMt, (ia»4) 

1 A. &. E. 43; 3m. L, C., Vol. 11, j.. 603. 

6. (1881) 6 Q. B, D. 838. 6. Abort. 

40 
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foreseen 8uch a result. In Speake v, the plaintiff alleged that 

the defendant falsely told the plaintiff's employers that he left the defen- 
dant’s premises owing him a month’s rent, and thereupon they dismissed 
him from his employment. It was held tliat the damage was too remote. 
Coliiup, M. R., observed that the defendant could only have anticipated that 
the emphiyers wonid put pressure oii the plaintiff to pay the rent and not 
that they would dismiss him. 

89. Damage due to repetition or republication. — T!ie rule aimve 
set out will apply here also. For instance the defendant will he liable if he 
ititendod or authorised the repetition and will be presumed to have done sn 
when he communicau.s a slanderous report to a notorious tale-bearer and 
tattler. He would also be liable when he as a reasonable person had a duty 
to anticipate the repetition. The duty would not arise merely from the 
fate that it is natural for persons to repeat slanders and “ more than half of 
human kind are tale-bearers by nature.”® A defamer is not ordinarily 
liable for the wilful repetition by another, but he may become liable if the 
latter was under a legal or moral duty to repeat and the defamer was aware 
of the facts which gave rise to that duty ; ® as where .4 slandered J3, a 
dn-i-smaker, to G who told his wife who stopped her custom. There may 
be O' her case.s tvhore the defamer should have contemplated damage due lo 
repetition.* .In Ruteliffe v. Evans,* Bowen, L.J., in one of his famous 
judgments pointed out that under certain circumstances a slander of a 
trader (e.g., in a public place or in the presence of a large number oi people) 
may lead to rcpetiiion by others resulting ultimately in loss of credit amt 
cus'om, and that in such cases he can plead general loss of business as 
special damage and need not allege the names of particular customers lo 
whom the defendant communicated his words. The plaintiff' cauiiot of 
c lurse complain of damage due to his or her own repetition.'^ The cases 
on the quesli'-in of liability for repetition are, however, not uniform. In 
Ward V. Wneks* the defendant. Weeks, said of the plaintiff to Bryce 

1. (1904) 1 K.B. 138; for other illustrations, see Ashley, v. /furrisen, (1793) 

1 Esp. 48 ; Killy v. Partington No z, (1834) 5 IS. & Ad. 645 ; Miller v. David, (1874) 
LR. 9 C.P. 118; Chamberlain v. Boyd, (1883) 11 Q.H.D. 407; v. DeBathe, 

(1884) 54 L.J.Q.B. 113 ; Societe Prancaise des Asphaltes v. Farrell, (1885) 1 C. & E. 
563 ; Djoyer v. Meehan, (1886) 18 L.R. (Ir.) 138. 

2. (1920) A.C. at p. 991, per Lord .Sumner. 

3. Speight V. Gosnay, (1891) 60 L.J.Q.B. 231. 

4. Derry v- Handley, (1867) 16 L.T. 263. 

0 Odgers, p. 336. It would not therefore be right to limit liability to oases where 
the repeater bad a duty to repeat. 

6. (1892) 2 Q.B. 124 ; of. Leetham v. Rank, (1912) 57 Sol. J. 111. 

7. Parkins -v, Sc'^tt, (1862) ?I. & C.'l53 ; see also Speight v. Gornay, above. 

8. (1830) 7 Bing. 211; as to this case, see Riding v. Smith, (1876) 1 Ek. Ij. 91; for other 
illustrations, see Kendillon v. M.iltby, tl84l) 1 Cr. & .31. 402; Dixon v. Smith, (1860) 5 H. & 
N. 460; Derry v. Handley, (1867) 16 L.T. 263; Argent v. Donigan, (1893) 8 T.L.R. 433. 
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“ He is a rogue and a swindler, and 1 know enough to hang him.", Bryce 
reported this as Weeks’s stateinant to Bryer who thereupon stopped supply* 
iug goods on credit to the plaintiff. Tindal, C. J., ruled that the defendant 
was not liable bectuse the repetition of Bryoe wa-i th'' voluntary act of a 
free agent over which Weeks had no control and for which he was not 
answerable. Tn Weld- Blundull v. Stephens,'^ the plaintiff sued the defen* 
danl for the loss resulting to him from the repnblication of his libel brought 
about by the defentlant’s nogU.genoe. He had asked the defendant, an 
accountant, to investigate the affairs of a company in which he was 
interested and written to him a letter defamatory of two officers of the com- 
pany. The defendant entrusted it to his partner who took it with him to the 
company’s office and while speaking to the manager accidentally dropped 
it on the floor. Afterward.s the manager picked h np and took copies of it 
and showed them to the officials defamed. They ,sue<l the plaintiff for 
libel and got damages' on the ground tliat, as ha had express malice, ho lost 
his privilege. He now claimed the inoiiie.s he had In pay as damages on 
the ground thatr the repnblioation by the manager was the result of the 
defmdant’s breach of duty lu keep the letter secret. The House of l.ords* 
negatived this claim on the ground that the republication by the manager 
was the voluntary act of a free agent and was an independent cause for 
which the defendant could not be liable. As there was a clear breaoh of 
duty, nominal damages were awarded. With reference to this case, Bcrut- 
toii, I i.J., observed in the course of his judgment in In re Pulemis^ \ — 
“ Perliaps the House of Lords will some day explain why, if a che<{Ue is 
negligently filled up, it is a direct effect of tlu- negligence that someone find- 
ing the cheque should commit forgery : London Joint Stoak Bank v, Mcie~ 
millan while if someone nogligently leaves a libciliais letter abont,, it is 
not a direct effeec of the i(e. ligenee that the iioiliir should show the 
letter to the persvoj libelled: Wi'M-HInndcll v. HUiihfim." It is rather 
remarkable that the por.son wh ; was ii'imilted to l )0 guiify of a breach of 
duty should not be re.sponsible for itie very thing .viuch it was his duty 
to guard against.* This decision is difficult to reconcile wilii well-esta- 
blished principle.^ of causation discussed later.” It is also open to the 
criticism that it regards Ward v. Weeks a.s anthoriiy fur a rule which 
is obviously too broad and requires the quaiilicalions discussed above. 
That rule, like the similar one in Vicars v. Wilijocks, was apparently 
the product of the re.Hlrioi.ive policy formerly leh-pl.ed in actions for 

1. (1030) A. i;. W'. 

2. bardf; tJioiiiiliii, .SiliiiiO'r int-l Wnoiliuiy i l.ool!. I'lnhiy iiii-l riomotir tlUsentingi 
Ths fl. I.J latufiriUtoi ttip t' A. vviocp .Uiouii'.e. I. P, iln-i'-alpU . (ICl'l) |_ g.n, 020. 

3. (1021) 11 K. H. at |(. 1 • . to ABC • !>'• IibIovV) ' biiii, XI V, jtartt. 6+. 

4. (lOiHf A. ti. V77. f), (luJO) A, <1. St ji. 074, /ef b.ura ffinlsy. • 

0. IJifiit.wi (-'http' X(V, 7iti ^ 
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slander. ^ The decision of the Honse of Lords proceeded also on the ground 
that the plaintiS could not complain of the consequences of his own wrong- 
ful act in publishing a malicious libei.^ 

90. Costs. — The general rule is that costs follow the event. But the 
judge has a discretion to vary it for good canse.^ He cannot deny costs 
merely because the plaintiff gets a very small sum as damages.^ He can 
however do so if he is satisfied that the action was frivolous, vexations, or 
oppressive, * and in a strong case make the plaintiff pay the defendant’s 
costs.” In a case of* contemptuous damages, the plaintiff usually loses 
costs.^ The defeiidant may, even though the action fails, lose his costs by 
reason of his conduct, before or after trial, with reference to the action ; 
e.p., if the action was provoked by bis misconduct or folly.® But he will 
not lose his costs merely because he succeeds on ‘the statute of limitation.” 
He may lose the costs on any issue where he failed. Since in many cases 
the costs amount to a large figure, the judge’s power in this regard is a very 
substantial one by way of adjusting the equities of the case.i” It is another 
weapon of punishment besides the power of moulding damages. 


1. As regards repetition it may be noted that the old cases denied relief against 
the slanderer on the ground that he was not liable for it on the principle of Vicars v, 
IVileaehs, and against the repeater if he repeated the words as those of the slanderer ; 
Earl cf Northamptoa’s ease, (1613)2 Rep. at p 134. The latter rule was overruled in 
McPherson v. Daniels, (1829) 10 B. 4 C. 253. 

2. Below, Chap. XIV, para. 76. See also Chap. XIX, para. 27, note 1 as to validity 
of a contract not to disclose a libellous letter. 

3. As to what is ‘ good cause’, see Forster v. Farguhar, (1893) .1 Q.B. F6+, per 

Bowen, L.J. * 

4. Tipping v.Jepson, (1906) 22 T. UR. IAS ] Martin v. Fensoii, (1927) 1 K.B. 771; 
Venkayya v Surya Prakasamma, I.L.R. 1941 Mad. 253. 

5. E.g., Harnett v. Vise, (1880) 5 Ex. D. 307 ; WilHams v. IVurd, (1886) 55 L.J.Q.B. 

566. 6. Myers v. Financial Ne-jos, (18.38) 5 T L.R. 42. 

7. In England as damages are awai'Jed by a jury, their opinion of a plaintifT may 
not be the same as the judge's and a farthing damages has sometimes carried costs ; 
Macalister v. SteMman, (1911) 57 'P.L.R. 217. See also O'Connor v. Star Nevsspaper, 
(1893) 68 L.T. 146 (a farthing damage for a malicious libel) ; Cooke v. Btogden, (1885) 
1 T.L.R. 497. 

8. Sutcliffe V. Smith, (1886) 2 T. L, R. 881 ; Argent v. Donigan, (1892) 8 T.L.R. 

432 (the defendant succeeding in an action for slander only because the plaintifT failed 
to prove damage). 9. Elms v. Hedges, (1906) 95 L.T. 145. 

10. Under the Slander of Women Act, 1891, a plaintiff cannot recover more costs 
than damages except on the judge's certi&cate that there was reasonable ground for 
bringing the action, ft has been suggested that a similar rule for all defamation 
actions would be a salutary check on them ; Ball, Law of Libel affecting Newspapers, 
p, 129 ; above, para. 6. 

11. The jury cannot in assessing damages take costs into account; Kelly v. Sher- 
lock, (1866) L.R. 1 Q.B 6S6, 691, 692 , Best v. Oshorne .j' Cj , (1896) 12 T.L.R. 419. 
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APPENDIX. 

Rules of the English law of slander. 

1. Peculiarity of the law of slander. — ^The rule requiring proof of special 
damage and its exceptions have been already set out. Before discussing them, it may 
be useful to bear in mind a peculiarity of the case-law on slander. In the sixteenth 
century the courts of common law began to entertain cases of defamation for the first 
time. Till then parties went to the ecclesiastical courts for redress against the slan- 
derer. Scarcely had the judges of the King's Courts begun to allow such action when 
there was such a flood of litigation arising mostly out of .vulgar abuse and j>etty quar- 
rels that they had to seek Ways of discouraging it. They adopted the policy of 
construing allegations of slander striotlyi or as it was said, ‘ in nitiori sensu,' and carried 
it to such extremes that they twisted even patent slanders into a uon-defamatory sense. 
Their interpretation of the rules of actionability was influenced by the same policy 
and was rigid and artificial. The precedents of the sixteenth and early seventeenth 
centuries present these features and their influence can be traced even in cases of later 
times. 


2. Rule as to special damage. — (a) Meaning of ihe term.— The term 'special 
damage ' is ambiguous and misleading as it means different things in different con- 
texts. It means one thing in the case of slan3er, another in the case of libel, ^ and 
yet another in the case of other torts like malicious prosecution or public nuisance. 
In this context it means actual damage or ‘ definite temporal loss “ e.g , loss of business* 
of custom,* of a job or employment,* of property, of a gift or leg.icy,* of a proposed 
marriage,’ of the society of the husband,* expulsion from a club • or other secular 
society or association but not from a religious society or chapel.** It does not include 
mere loss of friends or their society, goodwill and regard, though loss of their hospit- 
ality ** is treated as sufficient. Actual loss is what is required and not a mere chance or 
risk of loss. Mental pain, sorrow or disgra-’e is not enough.** The terms * damage ’ 
and ‘ special damage ’ are not so restricted in other contexts ; for instance, in the case of 
malicious prosecution, they include loss of reputation, ** 

1. See Bowen, L.J., in Ratelijfe v. Evam, (1892) 2 Q.B. 524; Spencer Bower, 
p. 30. 

2. Per Tindal, C.J., in MalacHy v. Soper, (1836) 3 Bing. N.C. 371, 385, 386 ; per 
Fletcher-Monlton, L.j., in West v. West, (1911) 27 T.L.R. 478. 

3. Storey v. Challands, (1837) 8 C. & P. 334 ; King v. H^’otts, (1838) 8 C & P. 614. 

4. Ratelijfe v. Evans, above. 

5. Martin v. Strong, (1836) 5 A. & E 535 ; Kumsey v. iVetb, (1842) 11 L.J.C.P. 129. 

6. Hartley v. Herring, (1799) 8 T. k. 130 ; Corcoran v. Corcoran, (1857) 

7 Ir. C.L.R. 272. 7. Davis v. Gardiner, (1593) 4 Rep. 16. 

8. Lynch v. Knight, (1861) 9 H.L.C. 577. 

9. Chamberlain v. Boyd, (1883) 11 Q.B.D. 407 at 416. 

10. Roberts v. Roberts, (1864) 5 B. & S. 384. 

11. Barnes v. Braddel, (1669) 1 Vent. 4 ; Weldon v. DeBathe, (1834) 33 W-R. 328. 

12. Moore v. Meag her, { 1807) 1 Taunt. 39 ; Davis v Solomon, (1871) L.R. 7 Q.B. 112 ; 
Clarke v. Morgan, (1878) 38 1..T. 354; West v. West, (1911) 27 T.L.R. 189,476. 

13. Chamberlain v. Boyd, (1833) 11 Q.B.D. 407 ; Michael v. Spiers, (1909) 

25 T.L.R. 740. 14. Allsop v. Allsop, (1660) 5 H. & N. 534. 

15. Savile v. Roberts, (1698) 1 Ld. Rnym. 374. 
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(£) Dirtet eonsefuenet-SpeaiaX damage mast be the direct consequence ot the 
slander.^ The rules on this subject have already been considered.* 

5. Exceptions to the rule requiring special damage. —d) The imputation 
must be of a crime punishable corporally and not merely with fine or with imprisonment 
on default of payment of fine.® In England adultery is not a crime punishable by the 
secular courts but only an ecclesiastical offence carrying spiritual penalties, and therefore 
an imputation of adultery is not actionahle per le. In India it is otherwise as 
adultery is a crime.'^ Words like ' thief ’ or ' murderer ' or imputations of general crimin- 
ality like ‘I know enough to hang you or to put you in prison’ are actionable.® But 
mere words of scurrilous abuse like ‘damned thief’ or ‘cheat’ are not,* nor words 
imputing general misconduct like fraud, vice or dishonesty.’ 

2. The disease imputed must be one which suggests disgraceful or immoral conduct 
aud tends to exclude the plaintiff from society e.g., venereal disease.' It does not include 
diseases like small-pox. The imputation must be of a present complaint and not one 
which the plaintiff suffered from in the past. 

3. The words must be spoken of the plaintiff in relation to his office, profession or 
trade, that is, must be connected with or touching the discharge of his duties therein. 
Therefore a general charge of immorality against a doctor* of schoolmaster*' is not 
actionable; but an exception is made in fasour of bencficed clergymen ** Words imputing 
to a person unfitnes.s for an office or mitconduct’® in it. or insolvency to a trailer*® are 
actionable. In the c.ise of honorary offices a mere i harge of unfitness aud not of 

1. On the general question of causation, see below, Chap. XIV, paia. 62,-etc. 

2. Above, para. 87, etc. 

3. IVeib V. Beav,in, (1889) 11 Q.B.D 609; M.irks v. Samuel, (1904) 2 K. B. 287; 
HelUig V. Mile hell, (1910) 1 K. B. 609; Michael Spie> !. (1909) 101 L.T, 352 ; /.yenr 
^ Co Ltd. V. LiptoH, Lid.. (1914) 49 L. J. 342 (to say of a company that it is composed 
of alien enemies) ; Ormieton v. G. IV By. Co., (1917) 1 K. B. 598. The offence may be 
punishable even sumu'.aiily, IVC/ty. Beavau, above Words importing a past conviction 
are actionable per re ; Cray y.Jonet, (1939) 1 A. E. R. 793. 

4. Hiraiai v. Edulji, (1926) I L.R. 31 Bom. 167 ; above, para. 5. 

5. Webb V. Beavan, above; see aUo Temptrt v. Chambers, (1815)1 Stark 67; 
Tomlinson v. Briiilebank (183.S) 4 B. sk Ad. 630 ; Francis v. Rcose, (1838) 3 M. & W. 191 ; 
but .words suspecting and not definitely imputing a crime will not do ; Simmons v. 
Mitchell, (1880; 6 A. C. 156 ; a charge of bringing a blackmailing action, held actionable 
as on the facts there was an imputation of supporting the action with false evidence; 
Marks v. Samuel, (1904) 2 K.B. 287, 

6. Per Mansfield, C.J., in Thorlty v. Lord Kerry, (1812) 4 Taunt, at p. 356. 

7. Formerly in England the process of strict construction of imputations of crime 
was carried to absurd lengths; for illustration-:, see Odgers, Libel and Slander, pp. 112, 137; 
Holdsworth, Vol. Vill, pp. 35.3, 360. 

8. Bloedworth v. Gray, (1844) 7 M. & Gr. 334 ; see Wathin v. Mall, (1868) L. R. 3 
Q. B. 396, per Blackburn, J. 

9. Ayre v. Craven, (1834) 2 A. 3c E. 2 ; see also f.uaiiy v.' Alldav, (1331) 1 Cr. & J 
301, 305 (a similar charge against a cleric in a gas company). 

10. Jones V, Jones, (1916) 2 A.C. 481. Cf. De Stempel v Dunkels, (1938) 1 A.E.R. 238. 

11. Jones y. Jones, (1916) 2 A C. at pp 401. 498, 308 ; (1916) 1 K.B. at pp. 361, 362 ; 
see also Robinson v. Marehant, tl845) 14 L.J Q.B. at p 136 ; Gallwey y. Marshall, (1853) 
9 Ex. at p. 299. 

12. Foulger y. Meuicomb, (1867) L.R. 3 Ex. 327 ; Thomas v. Moore, (1918) 1 K.B. 355. 

13. Brown y. Smith, (1353) 13 C.B. 396. 
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nUcondnct will not suffice. In Alexander v. Jenkini’'-- it was held that to say of a town 
councillor, “ he is never sober, and is not a fit man for the council; on the night 
of the election he was so drunk that he had to be carried home,** was not actionable 
as it charged only unfitness for an office of honour. Similarly it was held not actionable 
-to say of a justice of the peace that he was a “ beetie-headed justice* and an ass.’.*® 
A barrister’s profession is considered for this purpose a paid one though his fees are 
honoraria in theory; therefore to call him a dunce or to say that he knows no law'is 
actionable per «.* In Danneey v- Helloway*', it was held not actionable without proof 
of damage to say of a solicitor that he has ‘lost thousands’ or ‘gone for thousands, ' 
and it was also observed that even an imputation of bankruptcy would not be actionable 
as he may be yet fit to carry on his duties. The office or trade must be one carried on 
by the person at the time the words were spoken.* 

4. Origin of the distinction between slander and libel. — The peculiar rules 
of the law of slander are survivals from an earlier stage of legal development in 
England.* They are in part due to the manner in which the King's coutts. encroached on 
the jurisdiction of their older rivals, the ecclesiastical courts. For instance, the rule as to 
special damage may be traced to the claim which they put forward at a very early time to 
give relief in oases where the parties aggrieved wanted a monetary compensation.’ 
After the Reformation the courts of the church had lost their importance and their 
jurisdiction passed to the royal court.s. ’’ By the sixteenth century an action on the case of 
defamation had been introduced in the courts of common law. It was primarily available, 
"like other actions on the case, only in cases of actual damage. It tras extended to cases 
where damage tvas likely, e.g., imputations affecting trade or calling, or alleging diseases 
tending to exclusion from society. Hardly had a new remedy been provided for this 
wrong, when it led to a Sood of litigation of an undesirable type. The courts met this 
danger by regarding the categories in which actions had so far been allowed as final and 
placing a strict construction on their scope as well as on words complained of as 
defamatory. This was the position as regards both slander and libel, but in times when 
printing -was unknown and few could read or rvrite, defamation would usually be only 
spoken. In the seventeenth century printing had come into vogue and libels on high 
personages were a special feature of the time. The Court of Star Chamber punished the 
authors of these and other libels on the "round that they led to breaches of the peace.® 

1. (1892) 1 Q. B. 797 ; see also Bojih v. Arnold, (1895) 1 Q.B. 571. 

3. Hoia-v. Prinn, tl70i) 2 Sala. 694. 

3. h'mg V. Late, (1672) 2 V'eiilr. 28 ; Banker y. Allen, (1616) 1 Koll. Ahr. 54. 

4. (1901) 2 K.B. 441; see Doyl.y v. Ro'>erts, (1337) 3 Bing. N C. S3S (the plaintiff, an 
attorney, was said to have “ defrauded bis creditors and been horse-whipped off the 
course at noiicaster ” ; words held not actionaldc). 

5. Per De Grey, C.J., in Onslow v. Horne, (1771) 3 Wills. 177. 

6. On this subject see Jones v. Jones, (1916) 2 A.C. 481 ; I>.Q. Vol. X, p. 158 and 
Vol. XVIll, pp. 255,, 388 ; Veeder, Anglo-American Essays in Legal History, Vol. ill, 
p. 466 ; Spencer Bower, p. 282 ; and Holdswurtb, Vol. VIll, p. 333. 

7. (1385) 13 Ed. 1 Stat. 4, Circumspecte Agatis, ci. 12. Similarly the rule as to 
imputation of crime had its origin in the circumstance that persons convicted of crimes 
by the royal courts accused the complainants of defamation in the ecclesiastical courts. 
Thereupon the former issued writs of prohibition to slop such cases and ultimately 
asserted jurisdiction over imputations of offences punishable by them; see Pal-ner y, 

Thorpe, (1684) 2 Co. Rep. 20 A. 8. .Above, Chap, I, para. 9. 

9. The case De LibeUls Fnmosis, (l606) 5 C. Rep. 125 (a) was the starting point of 
the English law of libel. 
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When this coart sras abolished in 1640 and the common law courts took over its jurisdic- 
tion, they adopted its rule that libel was punishable unlike slander In 1670 Chief Baron 
Hale declared that, in an action on the case for written words, unlike slander, proof of 
damage was not required.^ In .that way the action for libel became an exception to the 
general rule which formerly prevailed as regards actions for defamation and which now 
survives in the case of slander alone. The desire to punish political libels and libels on 
high personages led the courts to adopt the rule of natural and reasonable construction 
and discard the old rule of strict construction.^ This practice in libel cases reacted on the 
law of slander and the old rule ultimately disappeared from the law of defamation.^ 
Though the rules as to slander are irrational, judges have observed that any extension of 
the remedy would encourage undesirable litigation.* Parliament intervened in 1891 to 
protect women fiom slander about their chastity but in other respects it left the law 
intact.* 


1. King V. Lake, fl670) Hardres 470; Skinner. 124. As to the reasons for the court, 
taking this view, see Holdsworth, Vol. VIIl, p. 364. Hale's rule was accepted by Lord 
Mansfield in Thorley v. Lord Kerry, (1812) 4 Taunt. 355. 

2. The first instance was a case of scandalam magnatum ; Lord Townsend v. Hughes, 
(1676) 2 Mod. 150. 

3. See Harrison v. Thamhoroagh, (1714) 10 Mod. 196 ; Roberts v. Camden, (1807) 
9 East. 93; Tomlinson -v. Brittlebank, (1833) 4 B. & Ad. 630. As regards pleadings, the 
colloquium and prefatory averments were abolished by the Common Law Procedure Act, 
1852, s. 61 ; see also R.S.C., O. 19, r. 4. 

4. Danneey v. Holloway, (1901) 2 K.B. at 448, per Vaughan Williams, J. ; Jones v. 
Jones, (1916) 2 A.C. at p. 499, per Lord Sumner. 

5. The Slander of Women Act, 1891. Unchastity includes homo-sexual practices or 
lesbianism ; Kerr v. Kennedy, (1942) 1 A E R. 412. 

6. By the Law of Libel Amendment Act, 1884, protection was given to reports of 
speeches at public meetings in view of the anomaly that otherwise the reporter was liable 
while the speaker was not. 



CHAPTER VIII. 

MALICIOUS PROSECUTION AND MAINTENANCE. 

1. Malicious prosecution and maintenance. — The wrongs known 
as malicions prosecation and maintenance consist in cansing damage by 
means of an abuse of the process of courts of law. The peryersion of the 
machinery of justice for improper purposes is an evil which inevitably 
follows the establishment of judicial institutions. It assumed grave propor- 
tions in mediaeval England.^ The attempts of the state and its courts to 
put down this evil account for a large body of law, enacted and uneuacted, 
in England.^ Certain statutes passed in the thirteenth and fourteenth cen- 
turies were the foundation for the remedies for the wrong now under 
consideration. The comparatively large body of case-law and litigation in 
India on the subject of malicious prosecution would suggest that the said 
evil is prevalent here to a considerable extent. 

2. Malicious prosecution. — This is the modern name of the wrong 
for which the remedy is an action of the same name. In the mediaeval 
common law, the remedy was known as the writ of conspiracy provided by 
the Statute of Conspirators.^ It was originally, like the writ of trespass, 
both civil and criminal in its process. It lay against persons who con- 
spired to indict another for a felony, but not against a single defeadarpt, 
as conspiracy was the essence of the remedy. On account of this and other 
restrictions, an action on the case in the nature of conspiracy was allowed at 
a later time and came to be known as the action for malicions prosecution. 
This action lay even against a single defendant and in respect of indictments 
not only for felony but for any other crime, and ultimately- for any abuse 
of process, civil or criminal. The gist of the action was not conspiracy, but 
damage.^ The phrase ‘ malicious prosecution ’ has thus become the name 
of the tort. It is used sometimes to refer to the prosecution or proceeding 
causing damage, and also to the action or remedy for malicious prosecution. 

1. For an account of it, see Holdsworth, Vol. Ill, p. 394; 1/evil -v- London Express 
A/ezuspaper, (1919) A.C. at p- 427. 

2. Certain offences were made punishable and were known by names which then had 
a special and - limited significance, vii,, forgery (using a forged document in a court of 
law), perjury (perjury of jurors), conspiracy (to indict for a felony), deceit (in the course 
of legal proceedings as by personation), champerty, maintenance, embracery (corrupting a 
juror) ; see Holdsworth, Vol. Ill, p. 400. 

3. (1293) 21 Ed. I. On this subject, see Holdsworth, Vol. Ill, pp. 401-407 ; Vol. VlII, 
pp. 378, 385 ; Winfield, History of Conspiracy and Abuse of Legal Procedure, p. 22 ; 
36 L.Q.R. 359. There was an older remedy, vit,, the writ “ de odio et atia ” for procuring 
the release of a person who bad.been ‘ appealed ' out of hatred and malice. The mediaeval 
statutes were repealed by the Statute Law Revision Act, 1887. 

4. Savile v. Roberts, (1699) 1 Ld. Raym. 374. In AU Muhammad v. Zakir AH, (1931) 
I.L.R. 53 All. 771, 773; 1931 A.L.J. 611, Bauuet, J.'s remark that only the two latter heads 
of damage are recognised in India appears, with respect, to be open to question. 

41 
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3. Damage. — In Savile v. Roberts,^ the leading authority which 
established the tort of malicious prosecution in its modern form, Holt, C. j., 
held that the gist of the action was damage, and defined it to be one of three 
hinds: ** first, damage to a man’s fame as if the matter whereof he is accused 
be scandalous; second, damage to the person, as where a man is put in danger 
to lose his life, or limb, or liberty ; and third, damage to his property, as 
where he is forced to expend his money in necessary charges to acquit 
himself of the crime of which he is accused." 

4. Presumption of damage. — Though damage is the gist of the 
action, it need not be proved but may be presumed. For instance, in the 
case of a prosecution for a crime which involves some slnr on character, 
damage to reputation is presumed and need not be proved. If the crime is 
punishable, corporally, with loss of life or liberty, the second element of 
damage is also present. The third element may be proved by showing that 
expenses were incurred in the conduct of the defence. When the prosecu- 
tion is for an offence which is only a technical breach of a statnte or bye- 
law and does not reflect on moral character, there can be no presumption of 
damage to reputation. For instance, it was held that no action for malicious 
prosecution would lie in respect of a complaint under the Public Health Act 
for non-compliance with a notice to abate a nuisance on a person’s premises.^ 
As the offence was punishable only with fine, damage of the second kind 
was also ruled out. Besides, as the prosecution ended in an acquittal and 
an order for costs to be paid by the complainant to the accused, damage of 
the third kind was also absent. Similarly it was held in Madras that a 
prosecution under the Cattle-trespass Act for illegally impounding cattle, an 
offence punishable only with fine, did not involve any Injury to reputation.* 

5. Malicious institution of a suit.— It has also been held that a 
malicious instituiiou of a civil suit is not actionable. The reasons for this 
rule were expounded in Quartz Hill Qold Mining Co. v. Eyre.*- Damage 
of the first kind is absent because a man’s reputation does not or ought not 
to suffer from being sued. “When the action is tried in public, his fair 

1. See above, p. 321, note 4. 

2. Wiffm V. BaiUy, (1915) 1 K.B. 600. 

3. Srtramultt v. Kotandavelu, (1916) 31 M.L.J. 479 : 37 LC. 374. In this case damage 
of the third kind mt-, for expenses was given up. Therefore none of the three kinds 
of damage could be found; cf. tfaik PanJey v. Sidy a Pandty, (1916) 1 Pat L.J. 149: 
34 I.C. 149 (proceeding under s. 58 of the Bengal Tenancy Act is a prosecution) . 
AAm^dat'tJ Municipality v. Panuhhai, 1935 Bom. 355 : 37 Bom. L. R. 468; Jatindra 
V. Calcutta Corporatim, 1941 Cal. 19 (pleader prosecuted for practising without 
municipal licence, not a prosecution.) 

4 . (1883) 11 Q.B.D. 674. In Albert Bcnnan v. Imperial Tobacco Co., (1929) 50 C.L.J. 
361 : 1929 P.C. 222, it was observed that the subject might require further consideration 
is future. 
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fame will be cleared, if it deserrea to be cleared ; if the action is not tried, 
his fair fame cannot be assailed in any way by the bringing of the action.” ^ 
The second head of damage is obvionaly ont of the qnestion. As regards 
the thirdj pecnniary loss resnlting from being sued is generally made good 
by an order for costs in favour of the snccessful defendant. If costs are 
refused it means that he did not deserve to get them, and he cannot he 
allowed to get them by means of another action. As regards expenses 
incurred in excess of the costs decreed, they cannot be deemed necessary 
charges in law and are* not therefore damage for which compensation can be 
claimed.^ Apart from these reasons there is also the objection that if an 
action for malicious prosecution were allowed in respect of a civil suit, it 
could be followed by a string of actions of the same kind resnlting in 
endless litigation. There are however some civil proceedings which cause 
damage to reputation ; e.g., proceedings for adjudging a person as a 
bankrupt.^ or for winding up a trading company.^ 

6. Malicioas criminal prosecation. — In an action for a malicious 
criminal prosecation, the plaintiff must prove the following points* : 
(a) that the plaintiff was prosecuted by the defendant, (&) that the prosecu- 
tion ended in the plaintiff’s favour, (c) that the defendant acted without 
reasonable and probable cause, (d) that the defendant was actuated by malice. 

7. Prosecution. — The word ‘ prosecution ’ means a proceeding in a 
court of law charging a person with a crime. It includes, in India, a 
proceeding before a magistrate under the preventive sections of the 
Criminal Procedure Code for compelling a person to give security for 
keeping the peace or for good behaviour,® or to abstain from interfering 
with another’s possession of immovable property and thereby causing a 
breach of the peace.'’^ On the question whether there is a prosecution of a 

1. Per Bowen, L.J., 11 Q.B.D. at p. 690, See however a case where a trader's 
reputation was injured by a civil suit carelessly instituted against him and he was held to 
hare no right of action; Corbett v. Burge, (1933) 48 T.L.R. 626. 

2. Per Brett, M. R. in 11 Q.B.D. at p. 682. 

3. Johmon v. Emerson, (1871) L. R. 6 Ex. 329 ; tVyatt v. Paltiter, (1899) 2 Q.B.D. 106. 

4. Quarto Hill Gold Mining Co. v. Eyre, above. 

5. Balbkaddar Singh v. Badri Sah, (1926) 1 Luck. 215 : 51 M.L. J. 42 (P.C.) ; see also 
Skubrati v. Skams-ud-din, (1928) I.L.R. 50 A.11. 713 : 26 A.L.J. 439 ; Nagendra Hath v. 
Basanta Das, (1929) I.L.R. 57 Cal. 25 ; Tkimmafpa v. Hinge Gowda, (1932) 10 Mys. L. J. 
12 ; Bkaguji v. Alandi Municipality, 1937 Bom. 37 ; Raja Braja Sander y. Bamdeb Das, 
(1944) 1 M.L.J. 46. 

6. Ss. 107, 108, Crl. Pro. Code ; see Bishun Prasad v. Phulman Singh, (1914) 
19C.W.N. 935: 27 I.C. 449; Crowdy v. Reilly, (1912) 17 C.W.N. 554: 18 I.C. 737; 
Sowrendra r. Sesi Bhusan, (1918) 49 I.C. 232 (Cal.); Chiranji Singh v. Dharam Singh, 
(1921) I.L.R, 43 All. 403 ; but see Xandasami v. Subramanya, (1903) 13 M.L.J. 370 {contra). 

7. Ss. 144, 145, Crl. Pro. Code ; see Gaya Prasad v. Bhagat Singh, (1908) I.L.R. 30 All. 
525 (P.C): 35 I. A. 189 ; see also Ckatarbhuj v. Manji Ram, \9Z6 All. 537: 1936 A.L.J. 
594 ; Harayana v. Peria Xalathi, 1939 Mad. 783 ; as to a proceeding under s. 212 of Madras 
Act 1 of 1908, see Bommadevara Haganna y. Bommadevara Venkatarayalu, 1939 Mad. 286, 
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person before he is summoned to defeud himself, some High Courts^ take 
the view that there is none and there can be no action when a complaint is 
dismused without notice to the accn^d, while others^ hold that a prosecu- 
tion commences as soon aa a charge is made before a court and even 
before notice is issued. In any case a person to whom notice had not been 
issued cannot sue unless he makes out that damage to reputation actually 
resulted. Damage of the second and third kinds aforesaid is out of the 
question in his case. The term ‘ prosecution ’ includes not merely a 
proceeding in the trial court but further proceedings by way of appeal or 
otherwise, 3 as well as an application for sanction of a civil or criminal 
court where such sanction is required to commence a prosecution.^ But it 
does not include a complaint to the police resulting only in a police 
investigation without a proceeding in court.* 

8. Prosecution by the defendant.— The defendant is liable as 
prosecutor if he filed the complaint himself* or through his agent 
or solicitor,^ or if the prosecution was by the police or the Crown 
at his instance and on his information, s The question is, who is 
the real prosecutor, and the defendant’s conduct before and during 
the trial will be material in deciding it.» This is a question of fact 

1. Sheik Miran v. Rataavelu, (1912) I.L.R. 37 Mad. 181 : 25 M. L. J. 1 ; San/ivi V. 
ICoHeri, (1925) I.L.R. 49 Mad. 31S s 50 M. L. J. 460 ; see also Gur Saran v. lerar, 
1927 Oudh. 471; AH Muhammad y. Zakir AU, (1931) I-L.R. 53 AU. 771: 1931 A.L.J. 611 ; 
ef. Ya/et v- A., (1885) 14 Q.B D. 648, 657. 

2. Ahmed Bai v. Framji, (1903) I.L.R. 28 Bom. 226 ; 5 Bom. L. R. 940 ; Bishan 
Pratad y. Phulman Singh, (1914) 19 C.W.N. 935 ; see howeYer Golap Jan y. Bholanath, 
(1911) I.L.R. 38 Cal. 880 ; Zahiruddin Mohammad y. Badhi Bibi, (1933) I L.R. 12 Fat. 
292 ; Badal Khurangi y. BhabooH, I.L.R. 1942 Kar. 45 : 1942 Sind. 141. 

3. -Madan Mohan Singh y. Ram Sunder, (1930) I.L.R. 52 All. 553 : 1930 A.L.J. 885 
(application nnder Crl. Fro. Code, s. 436). 

4. Mohamad Niaz Khan y. Jai Ram, (1919) I.L.R. 41 All. 503 : 17 A L.J. 776 ; 
Fakir Chand y. Kuohi Ram, 1933 Lah. 735 : Ffagarmull y. JhaburmuU, (1933) I.L.R. 
60 Cal. 1022. 

5. Nagendra Nath y. Baeanta Dot, (1929) I.I..R. 57 Cal. 25; nor to a Yillagc 
Magistrate with a similar result ; Vaitapfa y. Muthukaruppa, 1941 Mad. 538. 

6. It is no defence that he was hound over to prosecute ; Fittjohn y. Mackinder, 
(1861) 9 C.B.N.S. 605. 

7. Johnson y. Emerson, (1871) L.R. 6 Ex. 329 (where the solicitor was sued and 

held liable). Jambusar Municipality y. Girjashanhar, 30 Bom. 37 

(Secretary prosecuting on behalf of Municipality not liable). 

8. Gaya Prasad v. Bhagat Singh, (1908) I.L.R. 30 All. 625 (P.C.) : 35 I.A. 189 ; Ram 
Kishun y. Ram lYarain, 1934 Pat. 14. 

9. Gaya Prasad y. Bhagat Singh, above ; see also for other instances Peria Goundan 
y. Kuppa Goundan, (1919) I.L.R. 42 Mad 880 ; 37 M.L.J . 234 ; Radha Krishany. Kedar 
Nath, (1924) I.L.R. 46 All 816 : 22 A.L.J IGt', Jag adambara Prasad v. Raghunandan Lai, 
(1920) 57 l.C. 392 (Pat ); Venkatappayya y. Ramakrisknamma, 1932 Mad. S3. For instance^ 
in England, see Cohen y. Morgan, (1925) 6 D. 8e R. 8; Dubois y. Keats, (1840) 11 A. & E. 329; 
Cotterell y. Jones, (1861) 11 G B. 713 ; Barber y. Lesiter, (1869) 7 C.B.N.S. 175 ; Fitzjohn 
Y. Mackinder, (1860) 8 C.B.N.S. 78. 
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and the onus is on the plaintiff to "prove the affirmative.^ Where the 
defendant had merely given an account of his honest suspicion about the 
plaintiff to the police who without further interference on his part launched 
a case against the plaintiff, it was held he was not liable.^ A person does 
not become a prosecutor by merely figuring as a witness in a criminal 
court.® There is no civil remedy by way of an action for malicious 
prosecution or otherwise against a witness who gives false evidence ; the 
only remedy is a prosecution for perjury.* Where there is a prosecution in 
pursuance of a conspiracy between two or more persons, all are liable.* 

9. Termination of the prosecution in the plaintiff’s fa^onr.— The 
plaintiff must prove that the proseention ended in bis favour. He has no 
right to sue before it is terminated and while it is pending.* The termina- 
tion may be by an acquittal on the merits and a finding of his innocence, or 
by a dismissal of the complaint for technical defects^ or for non-prosecu- 
tion.* If, however, he had been convicted he has no right to sue and will 
not be allowed to show that he was innocent and wrongly convicted.® His 
only remedy in that case is to appeal against the conviction. If the appeal 
resnlts in his favour, he can then sue for malicious prosecution. It is 
nunecessary for the plaintiff to prove his innocence as a separate issue.^o It 
would be however indirectly involved in the issue of absence of reasonable 
and probable cause. 

ICL Absence of reasonable and probable cause.— Reasonable and 
probable cause is a technical phrase in this con text and means that the 

1. Balbhaddar Singh v. Badri Sah, (1926) 1 Luck. 315 (P.C.). 

2. Nagtndra Nath v. Basenta Das, (1929) I.L.R. 67 Cal. 25; Raghubar Doyal v. 
JCallu, 1940 All. 231. 

3. ShanmugJia y. Raudasami, (1920) 12 L.W. 170 : 59 l.C. 973. 

4. Templeton v. Laurie, (1900) I.L.K. 25 Bom. 230, 243 : 2 Bom. L.R. 244 ; not even 

in a case of conspiracy to give false evidence ; Fakir Mahomed y. Fakir Mahomed, 
1937 Sind 44. S. Md. Sheri J- v. Na^ir Alt, 1930 All. 742 : 1930 A.L.J. 1443. 

6. Osumanyawa y. Nana Sirojl, 1930 P.C. 260 ; see also Gilding v. Eyre, (1861) 
10 C.B.N.S. at p. 604. 7. Wieks v. Fentham, (1791) 4 T.R. 247. 

8. Watkins y. Lee, (1839) 5 M, &W. 270; Atmat y. Aurban, (1920) I.L.R. 42 All. 
305; 18A.L.J. 204. 

9. Basebey- Matthevs, (1.867) L.R. 2. C.P. 684 ; Metropolitan Bank v. Pooley, (1885) 
10 A.C. 210. 

10. Balbhaddar Singh y. Badri Sah, (1926) 1 Luck. 215 (P.C.) | Gopalakrishna v 
Narayana, (1918) 34 M.L. J. 617 : 45 l.C. 803 ; Pillappa v. Venkatashanappa, 8 Mys.L. J. 
174. Before the P.C. ruling many cases held contra, and are of no authority now ; e.g., 
ffarish Chnndcr y. Nishi Kanta, (1901) I.L.R. 28 Cal. 591 ; Gobardan v. Ravtbardan, (1923) 
I.L.R. 44 All. 485 : 20 A.L.J. 284. They did so hy a literal reading of the observations of 
Bowen, L.J., in Abrath v. N.E. Ry. Co-, (1885) 11 Q.B.D. at p. 455. 

11. As to the meaning of ' probable see Salmoiid, Torts, p. 619 ; he observes that it 
is synonymous with ‘reasonable’ and means a probable or ‘good* cause and that 
probahilis eattsa was not unknown to classical Latin. Justinian’s Digest (D. 41; 10. 6) 
spoke of pTobabilis error in the sense of an error or mistake excusable on reasonable 
grounds. See also D. 50, 5. 7. 
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defendant believed in the plaintiff’s gnilt and that his belief was reasonable 
in the circnmetances.^ If the plaintiff establishes the negative of one of 
these two facts, he succeeds on this issue. The onus is on him to prove this 
issue and the facts involved in it, and not for the defendant to prove that he 
had reasonable and probable cause. ^ The issue is one of fact in the ordinary 
sense that it is a conclusion to be drawn from the circumstances. ^ It is a 
question of law in England in the sense that it is for the judge and not for 
the jury to decide.* 

10-A. Evidence of absence of reasonable and probable cause.— 
Where it is shown that the defendant did not believe in the plaintiff’s guilt, 
there is no reasonable and probable cause for him and he cannot be heard 
to say that the real facts which were unknown to him would make out the 
plaintiff’s guilt.* In such a case the defendant’s conduct is conclusive 
evidence not merely of absence of reasonable and probable cause, but also 
of malice.* Where it does not appear that the defendant had no belief in 
the plaintiff’s guilt, the plaintiff must show that the defendant’s conduct 
was unreasonable in the circumstances. Recklessness, haste, failure to 
make inquiries or test his information or grounds of suspicion would be 
evidence of such conduct. On the other hand the fact that he placed his 
information fairly before his lawyers’’ or before the police* would be 
evidence of the contrary. The existence of mere grounds of suspicion 
would not be reasonable cause.® The plaintiff is bound to give some 

1. Corta Y. Paris, (1909) A.C. S49 ; Hesniman v. Smith ; (1938) 1 A.E.R. 1 (H.L.) ; 
Ckenna Reddi v. Venkatasmami , (1919) 10 L-W. 314 : 53 I.C. 70 ; Sewrendra v. Sashi 
Bhusan, (1918) 49 I.C- 333 (Cal-). 

2. Aorath y. ff. E. Ry. Co., (1883)11 Q.B.D. 440; Quartt Hill Gold Mining' Co. y. 
Eyre, (1883) 11 Q.B.D. 674 ; Ckmna Reddi y. Venkatasiuami, (1919) 10 L. W. 314 ! 53 I.C. 70 ; 
Abdul Shukur v- Lipton ^ Co., 1924 Lab. 1. Tbs plaintiff cannot interrogate tbe 
defendant to disclose his sources of information or the grounds be relies on for reason- 
able and probable cause ; Maas v. Gas Light g; Coke Co., (1911) 2 K.B. 543. 

3. ModyY. Queen Insurance Co., (1900) I.L.R. 25 Bom. 332 (P.C.); it is not open to 
second appeal ; Vydinaihier y. Krisknastoami, (1911) I L.R. 36 Mad 376 : 24 M.L.J. 515 ; 
Chtnnareddi v. Venkataswami, (1919) 10 L.W. 314 ; 53 I.C. 70 ; contra, that it is a mixed 
question of law and fact ; Magendra Nath v. Basanta Das, (1929) I.L.R. 57 Cal. 25 ; Naik 
Pandey v. Bidya Pandey, (1916) 1 Pat L.J. 149 : 34 I.C. 149. See also Srinivasa Thatha- 
ehariar y. TMrUvenkatachariar, 1932 Mad. 601; Madan Lall y. Lakshmi Naraiu, 
1939 Pat. 13 ; Narayana v. Peria Kalathi, 1939 Mad. 783. As to interference with con- 
clusion based on credibility of witnesses, see Mauji Ram y. Chaturbuj, 1939 P.C. 225. 

4. Herniman v- Smith, (1938) 1 A.E.R. 1 (H.L,). Tbe judge may however put 
subsidiary questions of fact to the jury. 

5. Delegal v. Highley, (1837) 3 Bing. N.C. 950. 

6. Puthu talY. Ram Sarup, (1918) 16 A.L.J. 468: 46 I.C. 190 ; Khader Unissa v. 
Balsha, (1915) 2 L.'W. 428 ; 29 I.C. 12; Karuppanna Pillai v. Haughton, (1936) I.L.R. 69 
Mad. 887 : 70 M.L.J. 695. 

7. Aliert Bonnam y. Imperial Tobacco Co., (1929) 50 C. L. J. 351: 1929 P. C. 322; 
cf. Nurse y. Rustemji, (1923) 46 M.L.J. 363: 1924 Mad. 566. 

8. Herniman v. Smith, (1936) 2 A.E.R. 1377. 

9. Clements y. Ohrly, (1847) 2 C. & K. 686 ; Hogg v. Ward, (1858) 3 H. * N. 417. 
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evidence which will prima facie enggest a.bsence of reasonable and probable 
canse^ ; if he does, the onns may then be shifted to the defendant to rebut 
it.2 Whether mere proof of the plaintiff’s innocence would be such 
evidence would depend on the facts of each case.^ For instance in the 
leading case of AJbrath v. N. E. By. Co.,*^ the defendants, a railway com- 
pany, from whom a passenger had recovered compensation for physical 
injuries alleged to have been sustained in a railway accident, got 
information that he practised a fraud on them with the help of the 
plaintiff, a doctor, who certified about the injuries. They consulted their 
lawyers and on their advice prosecuted the plaintiff for conspiracy to 
defraud them. He was however acquitted. In an action for malicious 
prosecution, his innocence was admitted by the defendants. It was held 
that that was not enough ; and his action failed because he gave no 
other evidence of unreasonable conduct on the part of the defendants. On 
the other hand if A prosecutes B for a crime which he says he saw B 
commit and B is acquitted on a plea of alibi, his innocence would be almost 
conclusive evidence of the defendant’s dishonesty.* Absence of reasonable 
cause may be proved also by showing that though the defendant was hona 
fide in commencing a prosecution, he persisted in it after the true facts had 
been disclosed.' But facts elicited daring the trial would not be evidence 
of absence -of reasonable cause at the time of instituting the prosecution if 
the prosecutor was not then aware of them.’ 


1. Airaih v. E. Ry. Co., (1885) 11 Q.B.D. 440, 449 ; Guntsh Dutt v. Mugneeram, 
0872) 11 B.L.R. 283 (P. C.) 

2. Surendra A’aih v. Eidiu Bhutan, (m3) 48 C.W.N. 12. 

3. Badrisak v. Balbhaddar, 1924 Oudh 145; (1926) 1 Luck. 215 (P. C.) ; BUhan 

Smarup v. Buudrabun, 1923 All. 531 ; Abdul Shaiur v. Lipton S; Co., 1924 Lah. 1 ; Madhu 
Lai V. Sahu Pande, (1900) l.L.R. 27 Cal. 532; Makomad Haroon v. .ishar Hussain, (1931) 
I.L.R. 10 Pat. 842 ; Kishun v. Sakai Raj, 1929 All. 878 ; Peslonji v. Quern Insurance Co., 
(1900) I.L.R. 25 Bom. 332 (P.C.). Gut a judgment of acquittal by a criminal court is not 
evidence on this issue though it u'ould prove the second point above ; Indian Evidence 
Act, s. 43; Rai Jung v. Rai Gudur, (1897) 1C.\V.N. 537; Gulahchand v. Chunni Lai, (1907) 
9 Bom. L.R. 1134; Sheik Muehi v. Horsmul, (1910) 17 C.W.N. 434: 19 I.C. 24; Gobardhanv. 
Rambardan, (1922) I.L.R. 44 All. 485 : 20. A.L.J. 284; Venkatapathi v. Balappa, (1933) 
I L.R. 56 Mad. 641 : 65 M.L.J. 146 ; Jieoan Gas v. Hakumat Rai, 1933 Lah. 461. That 
the plaintiff was convicted by the trial court and acquitted in appeal is held to be evidence 
contra ; Herniman v. Smith, (1936) 2 A.E.R. at p. 1383, Greer, L.J. ; Madho Singh v. 
Mangal, 1924 All. 536; Jag Harayan v. Bidapet Dubey, (1923) 72 I.C. 409 (Pat.) ; Bapuji 
V. Kishan, 1926 Nag. 175 ; see however Shubrati v. Shams-ud-din, (1928) I.L.R. 50 All. 
713 : 26 A.L.J. 439. The parties may be able to use the depositions in the criminal court 
under s. 33, Indian Evidence Act. 4. 11 Q.B.D. 440 ; 11 A.C. 247. 

5. Mahomed v. Jai Lai, 1929 All. 265 ; Mohamudul Hasan v. Mohammed, 1934 
All. 696. 

6. Fittjohn v. Mackinder, (1861) 9 C.B.N.S. 505, 531 \iMunieipality of Jambusar v. 
Girija Shanher, (1905) I.L.R. 30 Bom. 37 ; Shama Bibee v. Chairman of Baranagore 
Municipality, (1910) 12 C.L.J. 410. 

7. Herniman v. Sntith, (1936) 2 A.E.R. 1377 ; (1938) 1 A.E.R. 1 (H.L.). 
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11. ‘ Malice. — Malice means an improper or indirect motivet i.e., 
some motive other than a desire to vindicate public justice or private right. ^ 
It need not necessarily be a feeling of enmity, spite or ill-will. For instance, 
it may be a desire to obtain some collateral advantage.® This wrong must 
therefore be regarded as one of those exceptional cases in which malice in 
the sense of an improper motive is an essential ingredient. In Allen v. 
Flood,^ a general rule was propounded that an act lawful in itself does not 
become unlawful merely because of the bad motive of the actor, and some 
of their Lordships in the House of Lords suggested that malicious prosecu- 
tion was not really an exception to this rule.* This was explained by the 
theory that malice was material only by way of negativing a just cause or 
excuse- for prosecuting a person without reasonable and probable cause. 
The settled rule, however, is that malice is the gist of the action for 
malicious prosecution,® and must be proved by the plaintiff in the first 
instance and not as in an action of defamation by way of rebuttal of the 
defence of privilege. The issue of malice is for the jury in England.® 

12. Evidence of malice. — Malice may be proved by previous strained 
relations, unreasonable or improper conduct like advertising the charge, or 
getting up false evidence.'^ Though mere carelessness is not per se proof of 
malice, unreasonable conduct like haste, recklessness, or failure to make 
enquiries would be some evidence.* When there is absence of reasonable 
cause owing to the defendant’s want of belief in the truth of his charge it is 
conclusive evidence of malice.® But the converse of this proposition is not 
true, because a person may be inspired by malice and also have a reasonable 

1. MUchtll 'i.Jtnkim, (1833) 5 B. & Ad. 688, per Baron Parke ; Brown v. Hawkes, 
(1891) 2 Q.B. 718, 723 ; Nanjappa v. Ganapaihi, (1911) I.L.R. 35 Mad. 598 : 21M.L.J. 1053 ; 
Jamnadas v. Chunni Lai, (1920) I.L.R. 45 Bom. 227: 22 Bom. I..R. 1207 ; Imperial Tobacco 
Co. V. Bonnan, (1927) 46 C.L.J. 455 : 1928 Cal. 1. 

2. Nitrce v. Rustomji, (1923) 46 M.L.J. 353 : 1924 Mad. 565 (to bring pressure 
to settle civil suit); to teach a lesson to defaulters in payment of rates is not malice; 
Changanlal Sakerlal v. Thana Mitnicipality, (1931) I.L.R. 56 Bom. 135: 34Boin.L.R. 143 ; 
see also Band v. ffttkam Singh, 1930 AU. 216. 

3. (1898) A.C. 1 ; see below. Chap. XIII, para. 9. 

4. (1898) A.C. at pp. 125, 172, per Lords Herschell and Davey ; also at p. 66, per 
Wright, J. ; see Pollock, Torts, p. 325. 

5. Gaya Prasad v. Bhagat Singh, (1908) I L.R. 30 All. 525 (P.C.) ; Albert Bonnan v. 

Imperial Tobacco Co., 1929 P.C. 222. In Ckmna Reddi v. Venkataswami, (1919) 10 L.W. 
314 : 53 I.C. 70, Sadasiva Aiyar, J , deprecated the use of the term ' legal malice ’ in this 
Context 6. Mitchell v. Jenkins, (1833) 5 B & Ad. 588. 

7. Alam Khan v. Banimiya, (1925) 28 Bom.L.R. 459: 1926 Bom. 306. 

8. Vydinadier v. Krishnaswami, (1911) 36 Mad. 375 ; Jamnadas v. Chunni Lai, 
(1920) I.L.R. 45 Bom. 227 : 22 Bom L.R. 1207 ; Shama Bibee v. Chairman, Baranagore 
Munictpaltiy, (1910)12 C.L.J. 410; 6 I.C. 675; Chenna Reddi v. Venkataswami, (1919) 
10L.W.314: 53I.C. 70. 

9. Brown v. Hawkes, (1891) 2 Q. B. 718 ; Karuppanna Pillai v. 'Haughton, (1936) 
I.L.R. 59 Mad. 887 : 70 M.L.J. 695. 
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belief in the truth of his oase.^ There may be malice either in. commencing 
a prosecution or continuing one honestly begun.® 

■ 13. Vicarious liability for malicious prosecntiou. — A person may 
become liable for a proseention institnted by his agent under' his authority 
express or implied. In such a case the malice of his agent will be imputed 
to him. 3 It is on this principle that a corporation is liable for this tort, 
though it has no mind and cannot be guilty of malice.* The agent will also 
be liable unless he was merely, a ministerial agent, like a clerk or solicitor.^ 

14. Other instances of malicious abuse of process. — An action for 
malicious abuse of process lies in the following cases : a malicious petition 
or proceeding to adjudicate a person an insolvent, ® to declare a person a 
lunatic, t or to wind up a company, * to take action against a legal practi- 
tioner under the Legal Practitioners Act,® maliciously procuring arrest or 
attachment in execution of a decree or before judgment, order of 
injunction ^ - or appointment of a receiver,!-’ arrest of a ship, search of 
the plaintiff’s premises, ’ ' arrest of a person by the police. 

1. JoknstMte V- SmUoh, (1786) 1 T.R. at p 544 ; Harniman v. Smith, (1935) 2 A.E.R. 
.at pp. 1383, 1350 j Raj iehunder v. Shama Suadari, (1879) I.L.R. 4 Cal. 583, 587. 

2. Rabindra Nath v. Josendra Chandra, (1935) I.L.R. 56 Cal. 432: 33 C.W.N, 79; 
Vithaba v. Bhima”, 1925 Nag. 216 ; Abdul Sh'akur v. Lipton Ca., 1934 Lah. 1. 

3. Cf. Lodd Gavindat v. Arumuga, 1937 Mad. 676. 

4. Abrath v N. £. Ry. Ca , (1886) 11 Q B. D. 440. 

5. Johnson v. Emerson, (1871) L. R. 6 Ex. 329. 

6. Johnson v. Emerson, (1871) L.R. 6 Ex. 339 ; Afurngtippa.^ . Oatliara, 1935 Rang. 367, 

7. Sriramulu v. koUndavela, (I9l5) .31 M. L. J. 479: 37 I. C. 374; Cooley, Torts, 
Vol. 1. pp. 344, 443. 

S. Quarts Hill Gold .^fining Co v. Eyre, (18831 11 Q.B.D. 674. 

9. Babu Ram v. Nityanand, I.L.R. 1939 All. 234: 1939 K, 168. 

10. V. O'rot/e. (1847) 10 Q.B. 173; Ckurehill x. (1854) 3 E. & B. 929 ; 

CUssald V. Crstekley, (1910) 3 K.B. 344 ; yelji Bhimsey v. ffaeAoo, (1934) I.I,.R. 43 Bom. 
691 ; Sudhangsu v. Nari Churn, (1932) 56 C.L J. 29 : 139 I.C. 433 ; Padnianabh v. jagan- 
nath, (1935) A.W.R. 1386 ; -but not if a warrant of arrast is taken out against a witness ; 
Ram Kishen v. Basdev Eal, 1934 Lah. 170. 

11. Nanjappa x.Canapaihi, (1911) I.L.R. 35 Mad. 598 : 21 M. L. J. 1052; Nicholas 
V. Sivarama Iyer, (1923) I.L.R. 45 Mad. 527. The alternative remedy under s. 93, C.P.C. 
if decided upon bars a suit. As to this remedy, see Palanisani v Kaliappa 1940 Mad. 77. 

12. Harihumar v. ' Jag at Bandu, (1926) I.L.R. 53 Cal. 1008 ; Rama Rao v. Soma- 

sundaram, (1927) I.L.R 51 Mad. 642 : 54 M.L.J. 647 ; Misajilil v. Babu Ram, 1943 A L.W. 
601; Fee also Bhut Nath v. CAaFirfra (1912) 16 C.L.J. 34 ; 16 I.C 443; Mohini 

Mohan v. Surendra, (1914) I.L.R. 42 Cal. 550 (no suit in respect of a perpetnal injunc- 
tion) ; below, Chap. XI, para. 23. 

13. Binda Prasad v. Ram Ckandar, (1921) I.L.R. 43 All. 452 : 19 A.L J. 277. 

14 Redioay v. McAndrew, (1873) L.R. 9 Q.U. 74; The Walter £ Wallet, (1893) 
P 202 : Madras Steam Navigation Co. v. Shalimar Works, (1914) I.L R. 42 Cal. 85. 

15. Jones v. German, (1897) 1 Q.B. 374 ; Wyatt v. White. (1860) 29 L.J, Ex. 193 ; Lea 
V. Charrington, (1889) 23 Q.B.D. 45; Syamanandan v. Ram Jivan, 1924 Pat. 817; Weston 
V. Peary Mohun Das, (1928) I.L.R. 40 Cal. 898. Another remedy is notion for ilander against 
the Informant and for trespass against the police ; Bajc Sahu v. CJkedi, 1939 Pat. 89. 

48 
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15. Reanirements of the action for malicious abuse of process.— 
To the above cases the reqniremeata of the action for malicious criminal 
prosecution already discussed will apply as far as possible. Damage is the 
gist of the action. Damage to reputation is presumed from malicious arrest 
of a person or attachment of a person’s goods. ^ The first requirement of 
* prosecution ’ can apply here only in a loose sense, because the process 
which is abused may be ministerial or executive and not judicial, e.g., arrest 
or search by the police. The second requirement of * a termination of the 
proceeding in the pl.ainlifiF’s favour ’ will apply when the proceeding 
involves a judicial determination after contest, e.g., a bankruptcy or liquida- 
tion petition ; but not if the process can be obtained ex-parte and without 
any final determination of the proceeding, e.g., interim attachment, arrest or 
injuSction.* As regards malice or improper motive, its nature would 
differ in different cases. In a criminal prosecution the proper motive 
is to promote public justice and not any private interest. In the case 
of execution of a decree the proper motive is the protection of a private 
right. An attachment or arrest before judgment can be procured to 
prevent fraud of the debtor, but not to put pressure on him and obtain 
speedy payment of the debt.® 

16. Difference between an action for malicious prosecution and 
an action for trespass. — There are substantial points of distinction 
between an action for malicious prosecution and one for trespass to person 
like false imprisonment or trespass to property like seizure of goods.* 
(a) In an action for malicious prosecution, the plaintiff has to prove absence 
of reasonable cause. In an action for trespass he has only to prove a trespass 
and it is fi-r the defendant to prove a good cau.se or excuse.* (6) In the for- 
mer the plaintiff must prove malice. In the latter he need not, and it is no 
defence that the defendant had no malice but made a bona fide mistake, 
(c) Damage is the gist of the former bnt not of the latter form of action. In 
view of these points of distinction, the choice of the proper remedy is of 


1. Pala-ni Kumarnsamia Pillai v. Udayar N'^tdan, (190.S) I. L. R. 32 Mad. 170 : 
18 M.L.J. 490; Nanjappa v. (ianapathi, (1911) I L.R. 35 Mad .593 ; see also Rama Iyer y. 
Govinda Pillai, (1917) I.L.R. 39 Mad. 952 : 30 M.L.J. ISO (but not from a mere order for 
attachment). Cf. Mohamad Mustafa v. Mohammad, 194-0 Lali. 21. 

2. Gilding v. Eyre, (U61) 10 C.B.N S. 592; Grainger v. Hill, (1838) 4 Bing. 
N. C. 212 ; Steward v Gromett, (1359) 7 C.B.N.S. 191 ; see Hanjoppa v. Ganapathi, 
(1911) I.L.R. 35 Mad. 593; 21 M.L.J. 1052; Joseph Hicholas y. Sivarama Ayyar, 

I.L.R. 45 Mad. 527 ; Hasiruddin y. Umerji, 1941 Bom. 286 (distiess warrant obtained 
by landlord). 

3. Nanjappa y. Ganapathi, (1911) I.L.R. 35 Mad. 598 ; see Surajmal y. Manekehand, 
(1903) 6 Bom. L.R. 704; Nevul v. loadmcn, (18f 0) 2 F. & F. 313. 

4^ For these and other points, e.^., period of limitation, see Rohitsi Kumar y. Nias 
Mahammad, (1943) 77 C. L. J. 93. 

6. Mt. Chhabai y. Mt. Chunna Bai, 1935 Nag. 237 ; Qaim Husain v. Pirbhut 
1938 All. 608. 
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great importance in cases of abuse of civil or criminal process. The ciioice 
is determined by the rule in Austin v. Dowling already discussed.^ (.d) If 
the act complained of was done under judicial sanction, then the remedy is 
an action for malicious prosecution or abuse of process.^ An arrest or 
attachment in execution before judgment is an act of the court and therefore 
if a person procures it improperly against another he can be sued only in 
that form of action. 3 If, however, the act complained of is not authorised 
by the order or warrant of the court, then the party who procures it can be 
sued for trespass without proof of damage or malice, e.g,, seizure of 
property not specified in the warrant of attachment.* The sheriff or other 
officer of court who makes the mistake woxild also be liable for a trespass.” 
An action for malicious prosecution is the remedy where the defendant 
procures a police officer to arrest the plaintiff and the officer acta in the 
exercise of his discretion ; but trespass lies if the police officer acts only as 
the agent of the defendant for arresting the plaintiff. Trespass is also the 
remedy when the act of a public official done at the instance of another is 
illegal and beyond his powers, e.g., an arrest or a search by a police officer 
not authorised by the Criminal Procedure Code.® 

1. Above, CUap. II, para. 17. 

3. Ramanathan ChtUty v. Mura Saiboo, (1930) 61 M.L.J. 330, 333, ftr Lord Russell 
of Killoweu ; Anthonimuthu v. Maganatha, 1942 Mad. 311. 

3. Above, Chap. II, para. 17 ; see also ^(10 V. Somasundaram, (1937) I.L.R. 51 
Mad 643 : 54 M.L.J. 647 ; see however Shut Nath v. Chandra Binode, (1911) 16 C.L.J. 34 : 
16 l.C. 443 ; Chakrapani v. V enkataraju, 1937 Mad. 647 (proceedings under s. 145, Cr. P. 
Code) i Hargovind v. Kikhabai, 1938 Nag. 84 (proceedings under s. 133, Cr. P. Code). 
If there was a final determination then no suit will lie ; Thakid Haji v. Budruddin, (1906) 
I.L.R. 39 Mad. 208. An action may lie also fonbreach of contract to certify discharge of 
decree ; Gopalaeviaoii v. Nammalwar, (1918) 36 M.L.J. 175. Under the English procedure 
the judgment-debtor's goods may be attached without the court’s order and trespass 
would lie ; CHttold v. Cr.itf.hley, (1910) 3 K. B. 244 : see also Churchill v. Siggers, (1854) 

3 E. & B. 929, 937 (attachment for full amount after part-payment) ; Daniels v. Fielding, 
(1846) 16 M. 4 W. 200 (arrest). Cf. Cases of search, Hope v. Evered, 17 Q.B.D. 338 ; Lea 
V. Charrington, (1889) 23 Q.B.D. 45. 

4. Ramanathan Cketteyv. Meera Saiboo, (1930) 61 M.L.J. 330; see also Nissori 
Mohun Roy v. Harsukh Das, (1889) I.L.R. 17 Cal. 436 (P C.) ; Abdul Rahim v- Sital 
Prasad, (1919) I.L.R. 41 All. 658; Bhusanehandra v. Norendra N.ith, (1920) 31C.L.J. 495: 
57 I.C. 375 ; 32 C.L.J. 236 : 60 l.C. 280 ; relji v. Baehoo, (1924) I.L R. 48 Bom. 691. As to . 
responsibility of party for the mistake of the officers of court, defendant held liable; 
Painter v. Liverpool Gas Co , (1836) 3 A. 4 E. 433;; Morris v. Salherg, (1889) 22 Q.B D. 
614; defendant not lifible; Soroell v- Champion, (1837) 6 A. 4 E. 407; Crons hovo v. 
Chapman, (1862) 7 H. 4 N. 911 ; Woollen v. Wright, (1862) 1 H. 4 C. 554 ; Smith v. Heal, 
(1882) 9 (j.b.D. 340 ; Wilson v. Tumman, a843) 6 M. 4 U. 236 ; Fisher v. Pearse, (1885) 
I.L.R. 9 Bom. 1. As to distinction between wrongful attiichment in execution and .attach- 
ment under Order 16, r. 10, C.P.C , see Srinivasayya v. I.ahshmayya, 1937 Mad. 811. 

5. Glasspoole v Young, (1829) 9 B. 4.C. 696 ; see also Hoye v. Busk, (1840) 1 M. & G. 

775 ; AV/fy V. (1864) 3 H. 4 C. 1. The sheriff can sue the decree-holder for 

being indemnified against the consequences of acting on his instructions ; Humphreys v. 
Pratt, (1831) 5 Blig. N.R. 154 : 35 R.R. 41. 

6. Assan AUiar v. Masillamanl, (1918) I.L.R. 42 Mad. 446 : 36 M.L.J. 253 (where the 
search was held legal) ; Madhab Chandra Jagnoo Ram, 1928 Cal. 331 
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17. Damages. — In an action for malicious prosecution, as in ono 
for false impriaoninent or dofamation, damages represent, Ursl, a solatium 
for injured feelings and reputation, physical detention and consequent 
suffering, and second, actual damage by way of pecuniary loss.i The first 
head of general da'uages is liable to aggravation and mitigation according 
to the circumstances of the case.^ Under the second head will fall expF>nees 
incurred in getting an acquittal, like counsel's fees.3 In cases of attachment 
of goods, their deterioration or loss will have to be paid for.* 

18. Maintenance. — Maiutenance is the officious intermeddling by 
pecuniary or other assistance with another’s litigation in which the inter- 
meddler has no concern.* Champerty is that form of it in which Iho 
intermeddler renders assistance by bargaining for a share of the profits of 
litigation. These evils were rampant in mediaeval England and were mode 
punishable by various statutes.® Later on, an action on the case was 
allowed against the maintainer at the instance of the person against whom 
the litigation was maintained.^ It is through this remedy that the tort of 
maintenance has come down to the law. 

19. Points to* be proved by the plaintiff in an action for mainte- 
nance. — In an action for this tort, the plaintiff must prove two points ; 
(a) That the defendant procured another person by means of pecuniary 
assistance to institute, carry on or defend a civil suit against the plaintifi\ 
If the defendant instigated a criminal prosecution, then the remedy is not 
an action for maintenance but for malicious prosecution against the prose- 
cutor and his instigator.® While in the latter form of action the plaintili 
must prove a successful termination of the previous proceeding, in the 
former he need not. He has a right to complain merely of officions inter- 
ference in a suit which he may have lost.® (6) That the plaintiff sustained 
special damage in consequence. 

1. Baldeo Shttkul v. Balbhadtar, (1913) 27 I.C. 410 ; RagAunath v. ATotiram, 1933 
Nag. 299 (loss of omiiloymcnt); ths plaiRtiff mast prove such loss; Gyasi Ram v. KitAore, 
1930 All. 165. 2. V enkaiapayya v. Ramakislnamma, 1932 Mad. S3. 

3. In re Sanjivi, 119L1) 9 M.L.T. 172: 81C.S84; see Cyo«' Ao/a v. AVxAore, 1930 
AU. 165 ; Karnppanna Pillai v- ffaugAton, (19-0) 1.L..R. 59 Mad. 887 : 70 M.L.J. 695. 

4. Kissorimohttn v Harsukh, (1889) 17 CaL 436 (P.C.): 17 I.A. 17 ; Abdul Rahim v. 
Sltal Prasad, (1919) l.L K. 41 All. 65t ; RagAunath v- Motiram, 1933 Nag. 299. But 
not loss due to another attachmeut ; Qnim Husain v. Pirbhu, 1938 All. 508. 

5. llawkius, F.C., Vol. I, p. 154. 

6. Statute of V'sstminster, 1 (3 Ed. J) was the earliest. See Heville v. London 
Express Ntvspaper, (1919) A.C. 308, 426, 427; Holds worth, Vol. Ill, pp. 395 to 398; 
Vol. VllI, pp. 397 to 402. They were also offences at common law. 

7. (1331) 4 Ed. Ill, 0 . 11, Holdsworth, Vol. UI, p. S97, 

8. Grnnt v. Thompson, (1895) 72 L.T. 264. 

9. Neville v. Loudon Express Newspaper, above ; Lords Shaw and Phillimore, 
contra. See also bel 'v Chav. XIV, para. 76- 
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20. Sequirement of special damage. — Iti Neville v. London Newt- 
paper, Ltd.,^ the plaintiff was developing his estate in Sussex into a seaside 
resort and offered prizes of freehold land for persona who would suggest a 
suitable name for the place and send three guineas. A number of persons 
responded. The defendants published articles in their newspaper that the 
plaintiff’s offer of lands was fraudulent and was really for sale at a profit 
and assisted a number of persons to file suits and recover the monies paid. 
The plaintiff who had to pay back the monies and costs sued the defendants 
for maintenance. The House of Lords held that the wrong of maintenance 
did nut belong to the category of invasions of absolute rights for which 
nominal damages could be got but was actionable only on proof of damage. 
As for the damage complained of, it was the consequence of the plaintiff’s 
own fraud and not of the defendant’s wrongdoing and therefore the 
plaintiff’s action failed. “ It cannot be regarded as damage sufficient to 
maintain an action that the plaintiff has had to discharge his legal obliga- 
tions or that he has incurred expenses in endeavouring to evade them,”* 
The result of this decision is to make it extremely difficult for any person 
to complain of maintenance when he had lost the action maintained. It is 
otherwise if be had won it. In the well-known case of Bradlaugh v. 
Newdegate,^ the defendant instigated and assisted a person to file a civil 
suit against Charles Bradlaugh for recovery of the statutory penalty for 
sitting and voting in Parliament without taking the prescribed oath. The 
suit was dismissed on the ground that the plaintiff therein was not entitled 
to sue as common informer. Thereupon Charles Bradlaugh brought an 
action for maintenance against the defendant and recovered the costs 
incurred by him in the prior suit and not realised by him on account of the 
poverty of the plaintiff therein. 

21. Defences. — In this action it is open to the defendant to show a 
lawful justification for assisting another’s suit, e.g., a common interest* as 
between co-owners or between landlord and tenant, near relationship of the 
person assisted, motives of charity.* It is no defence that the maintained 
suit resulted in favour of the plaintiff therein.* ’i’his fact may, however, 

1. Above ; per Lords Fiolay, Sliaw and Phillimore ; Lords Haldane and Atkinson, 
who dissented, held that nominal damages could be given. 

2. (19191 A.C. at p. 380, Lord Finlay. 

3. (1883) 11 Q.B.D. 1 ; see also Alabaiter v. ffarnest, (1895) 1 Q.B. 339. 

4. Bradlaugh v. Newdegaie, (1883) 11 Q.B.O. at p. 11 ; British Cash and Parcel 
Conveyers, Ltd. v. Lamson Store Set vice Co., (1908) I K. B. 1006 ; cf. Oram v. Huti, 
(1914) 1 Ch. 98. 

5. Harris v- Brisco, (1886) 17 Q.B.D. 504 ; Holden v. Thompson, (1907) 3 E.B. 489. 
As to whether a solicitor can take up a speculative action on behalf of a poor client, see 
tViggins V. Lavy, (1928) 44 T.L.R. 721. A New Zealand Court has held that he can ; 
51 L.Q.R. 575. 

6. Heville v. London Express He-'spaper, (1919) A. C. 368 ; Lords Shaw and 
Phillimore di.-.5eiitod. As to this pjiiit, sec Holdsworth's criticism, Vol. VIII, p.401. 
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disprove the causal connection between the damage and wrong com- 
plained of.i 

22. The wrong of maintenance in India. — In India the old 
English statutes against maintenance and champerty are not in force. 
Therefore, it has been held that an action for the tort of maintenance can lie 
here only on grounds analogous to those for malicious abuse of process.^ 
While in England the mere officious assistance of another’s litigation 
resulting in damage to the plaintiff is a cause of action, in India, the 
plaintiff must prove besides damage, his success in the previous suit, want 
of reasonable and probable cause, and malice. Malice means some improper 
motive like a desire to injure or harass the plaintiff, or a motive opposed to 
public policy like gambling in litigation.^ But it is not every agreement 
to supply funds for a suit in return for a share of the property that can be 
regarded as gambling. In India agreements stipulating for a transfer of 
property involved in litigation have often been enforced.* In England they 
would offend the old statutes aforesaid and therefore are neither enforceable 
in an action on the contract nor good excuses in an action for the tort. In 
view of the restricted scope of the wrong, actions for maintenance can 
rarely arise in this country.® 


1. AboTS, para. 20. 

2. Ram Coemar v. Chunder Canto, (l«76) I.L.R. 2 Cal. 233 (P.C ) : 4 I. A. 23. 

3. 1. L. R. 2 Cal. at p. 257. 

4. Bkagwant Dayal v. DeH Dayal, (1908) I. L. R. 35 Cal. 420 (P.C.) : 35 I. A. 48; 
Vatsavaya Venkata v. Vootapati, (1924) I.. L. R. 48 Mad. 230 (P.C.) : 52 I. A. 1. 

5. For an old instance, see Golap Chand y. Jeehnn Coomaret, (1875) 24. W. R. 437. 



CHAPTER IX. 

DECEIT. ' 

1. The tort and ite development.— Tbe toi-t known as deceit in 
the modern law comprehends any false representation made by one person 
with intent to deceire another and resulting in damage to the latter. In 
England tbe term had formerly a limited significance. The writ of deceit 
(breve de deeeptione) was in origin a remedy for frand committed in the 
course of legal proceedings, ^ e.g., by false personation of a party or 
witness. Later on, a variation of this writ, viz., an action on the case in 
the nature of' deceit was need as a remedy in certain cases of breach of 
contract ; e.g., fraudulent representation by a vendor of goods about their 
quality or his title, resulting in loss to the vendee.* It is to this action as 
well as the action of trespass on the case that the action of assumpsit of a 
later period owed its origin. In that way the action of deceit was 
identified for a long time with the law of contract. It was finally 
dissociated from it and assumed its modern form of an action for the tort, 
after the action of assumpsit had been fnlly developed as a special form of 
action for breach, of contract.* In Pasley v. Freeman,* which was the 
starting point of the modern law of deceit, it was held that an 
action would lie for damage caused by a fraudulent . representation 
though there was no contractual relation between the parties. “When 
damage and fraud concur an action lies ; but fraud without damage or 
damage without fraud gives no cause of action.”* Accordingly the 
plaintiff recovered in that case for damage resulting from the defendant’s 
false and. fraudulent statement that a third party was a solvent person and 
the plaintiff could supply goods to him on credit. In England the action has 
served as a remedy against various forms of fraud in the course of commer- 
cial dealing. During the second half of the last century when joint-stock 
companies began to spring up, it served as a weapon against fraudulent 
promoters who deceived the public by false prospectuses. 

1. Holdsworth, Vol. II, p. 366.^ Vol. Ill, pp. 401, 407 ; Street, Vol. I, p. 374. 
This -writ was known from the time of King John (1301) and was earlier than the 
writ o'} trespass. 

2. Holdsworth, Vol- III, pj). 407, 430, 431. An extension of it was where a 
client sued a lawyer for causing damage by colluding with his opponent. See also 
Street, Vol. I, p. 374; “The law of deceit is the matrix of assumpsit and it is 
therefore in effect the matrix of the greater part of modern contract law." 

3. Holdsworth, Vol. VIII, pp. 67, 68, 426 ; Sinclair v. Brougham, (1914) A. C. 
398, 417 ; N’oeton v. Ashburton, (1914) A. C. 932, 947, per Lord Haldane. See also 
above. Chap. I, paras. 16 and 17. 

4. (1789) 3 T. R. 51; 2 Sm L. C. p. 71. 

6, Per Lord Kenyon, C. J., in 3 T.R. at p. 64. 
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2, Points to be proved in the action. — In an action of deceit the 
plaintiff has to prove the following pointai : 

(i) the defendant made a false representation, 

(ii) the defendant made it frandnlently, i.e., knowing it to be false or 
not knowing it to be trne, 

(iii) the defendant made it with the intent that the plaintiff shonld 
act on it, 

(iv) the plaintiff by acting on it sustained damage. 

The plaintiff may also sue the defendant if a fraud as described above 
was committed by the defendant’s agent or servant with his express or 
implied authority. 

3. Representation. — It means here a representation of fact. It does 
not include a promise to do something in future. A failure to perform a 
promise may constitute a breach of contract but not the tort of deceit.- 
But a statement though in form a promise may really amount to a statement 
of fact.® It is in any case a statement of fact as regards the promisor’s 
intention to perform his promise.* A warranty is really a promise and not 
a statement of fact. A person who sells a horse and warrants it to be 
sound is liable for breach of warranty if the horse is vicious ; if he said he 
knew it was sound, ho is liable for deceit.® A statement of one’s opinion, 
belief or hope is not a representation of the fact to which it relates.® It is 
however a representation that the speaker or writer entertains the opiniou- 
belief or hope, and if that is false and acted upon by another, the latter can 
sue for deceit, e.g., a person advancing money on the strength of an 
expert’s valuation,* or of a banker’s opinion of the credit of aronstomer,® a 
person employing another on the strength of a false certificate given by the 
latter’s ex-employer. lo Sometimes it may be difficult to show that a state- 
ment of opinion was acted upon ; for instance, exaggerated or puffing 
statements by intending sellers are not usually acted upon as buyers are 

1. Street stated the point? as repres“ntation, falsity, scienter, deception and damage; 
Vol. I, p. 374. 2. Ex parti Burrel, (1S76) 1 Ch. IX at p. C52. 

3. Clpdisdalc Bank v. Baton, (1896) A.C. 381, 394 ; Kettliviell v. Kefuge Assurance 
Co., (1908) 1 K.B. 543. 4, Ex parte Whittaker, (1875) 10 Ch. at p. 449. • 

5. Bnrainlie v. Oimpbell, (1880) S A.C 935, 953 ; Lev v. Bouverie, (1S9J) 1 Ch. S2, 102. 

6. Nem Brunswiek Ky. and Land Co. y. Conybeare, (1862) 9 H.L.C. 711 ; Melbourne 
Banking Corporation v. Brougham, (1882) 7 A C. 307, 319, 320 

7. Edgington v. Fittmauriee, (1883) 29 Ch. D. 459 ; Buddy's Trustee v. Beard, 
(1886) 33 Ch. D. 500 ; Cann v. H'illson, (1888) 39 Ch. D. 39 ; Smith v. Land and TLouse 
Property Corporation, (1884) 28 Ch. D. 7. 

8. Be Mount Morgan West Gold Mine, Ltd., (1887) 56 L.T. 622, 624. 

9. Parson v. Barclay, (1910) 103 I..T. 196. 

10. Poster y, Charles, (1830) 6 Bing. 106; Wilkin y. Reed, (1854) 15 C. B. 192 (where 
the action failed). 
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expected to form their own judgment on the matter.^ Similarly there may 
be difficulty in showing that an opinion on a matter of law was acted upon 
when both parties had an equal opportunity of knowing it.® But what is 
in form a statement of opinion may really amount to a representation of 
fact.®. When the plaintiff had proposed to let a policy taken by her and 
payable on the death of another lapse, and the agent of the defendants, an 
insurance company, told her that if she continued to pay the premia 
for four more years, she would get the policy without further pay- 
ment, it was held that the statement amounted to a representation of 
fact as to the course of practice of the company, and 'as it was false 
and acted upon, the plaintiff was entitled to get back the premia.^ A 
statement about Intention is one of fact. In Edgington v. Fitematirice * 
the defendants issued a prospectus inviting subscriptions for debentures, the 
declared object of the loan being to complete buildings, buy vans and horses, 
and develop trade, whereas the true object was to pay off pressing liabilities. 
The defendants were held liable for an untrue representation of their inten- 
tion in issuing the debentures. Bowen, L.J., observed that “ the state of a 
Inan’s mind is as much a fact as the state of bis digestion.” A statement of 
intention may in substance be really a promise in which case its author may_ 
not be liable for deceit.® 

4. Form of representation. — The representation may be by means of 
words or gestures or by conduct. Words should be understood in their 
primary and normal sense and with reference to the context.*' The whole 
of the statement must be taken together to see whether it conveys a false 
impression. In the case of an ambiguous statement which bears two 
meanings one of which is false, its author is liable if he made it with intent 

1. ZHmmoek v. Hallet, (1866) 2 CU. at pp. 21, 27 ; Central Railway Co. of Veneatula v. 
Kitek, (1867) L.R. 2H.L. 99, 113 ; Tower v. Ifewcome, (1810) 3 Mer. 704; 17 R.R. 171; 
(imilarly a leller cannot complain that he acted on a buyer's statement that he will not 
pay more than a certain price ; Vernon v. Keye, (1812) 4 Taunt. 488. 

2. Raehdallx. Ford, (1866) L.R. 2 Eq. 750. 

In re. Paeaya Rubier Co., (1914) 1 Ch. 542, 549, 553 ; Biseeii v. Wilkinson, (1927) 
A.C. 177. As to opinions on matters of law, see 7'^e London Commereial Bank v, 

JCitson, (1884) 13 Q.B D. .’60, 362; Pirbank's Executors v. Humphreys, (1886) 18 Q B.D. 
54 ; Lewis v. Jones, (1825) 4 B. & C. 506 ; Beattie v. Lord Eiury, (1872) 7 Cls. 777 ; 
Eaglesfeld y. Marquis of Londonderry, (1872) 4CU. D. 693. 

4. Eettlewell V. Refuge Assurance Company, (190H) I K.B. 545; (1909) A.C. 247; see 
also Hughes v. Liverpool Friendly Society, (1916) 2 K.B. 482. 

5. (1885) 29 Ch. D. 459; see also the remarks of the learned judge in Angus y. 
Clifford, (1891) 2 Ch. 449, 470. 

6. Hammersley v. De Biel, (1,845) 12 Cl. & F. 45 ; Maunsell v. White, (1854) 4 H.L.C. 
1039 ; Jorden y. Money, (1854) 6 H.L.C. 185 ; Maddison y. Alderson, (18S3) 8 A.C. 467. 

7. . Amison v. Smith, (1888) 41 Ch. 0- at pp. 359, 368; Peek v. Derry, (1887) 37 Ch. D 
at pp. 571, 572. If the statement in its natural sense is untrue and in the special sense- 

in which the defendant used it is not nntiue, the defendant will not be liable, if the 
natural meaning did not occur to him ; Angus y. Clifford, (1891) 2 Ch. 449. 

43 
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to mislead. He cannot be heard to say that the plaintiff shonld have put 
the other meaning on it.^ It is for the plaintiff to show the meaning he pnt 
on it and it.s falsity. As regards representation by conduct, it must be 
active and not merely passive or negative conduct. A vendor of a defective 
article who actively conceals the defect is guilty of deceit.® 

5. Representation by silence. — Mere omission to speak or disclose 
the truth does not ordinarily amount to a representation. It would 
however do so in two cases : (a) where a person has made such a partial 
and fragmentary statement that the non-disclosnre of that which is not 
stated makes that which is stated false* ; (6) where a person makes a false 
statement believing it to bo true and though he afterwards comes to know 
it is false, keeps quiet and ailows the person to whom he made it to act on 
it.* This principle would apply also to a case where the statement was true 
when he made it bnt became false afterwards to his knowledge. His duty 
to disclose the truth later would arise if his original representation amounted 
to an assertion of its truth at the later point of time, as in a case where a 
vendor of a medical practice represented that the takings of the practice 
were 2,0001. per annum which had however fallen off before the contract 
■was concluded.® In these eases silence really amounts to a positive mis- 
representation. Otherwise it would not be actionable deceit. It may 
however amount to negligence or a breach of contract ; e.y., omission of a 
vendor of a dangerous article to disclose the danger to the buyer,® or of the 
occupier of premises to give notice of danger to a guest or invitee.'^ It may 
also raise an estoppel by preventing the person owing a duty to speak the 
truth from afterwards relying on it and seeking relief against the person 
misled by his silence.® 

1. SMtti V. Chadwiek, (18S1) 20 Ch. O. 27; (1884) 9 A.C. 187,201; Aaron's Reefs 
Lid. V. Ta/iss, (1896) A.C. 27.3, 282, 283. 

2. Udell V. Atherton, (1861) 7 H. & N. 172 ; Horsfall v. Thomas, (1862) 1 H. & C. 90; 
Schneider v. Heath, (1813) 3 Camp. 506. 

3. Peek V. Gurney, (1873) L.R. 6 H.L. 377 at p. 402, per Lord Cairns ; see also 
Chadwick v. Manning, (1896) K-Q. 211, 238. For a case of a crime consisting in non- 
disclosure, see R. V. fCylsant, (1931) 1 K.B. 442. 

4. Brownlie v. Campbell, (1880) 3 A.C. at p. 930, per Lord Blackburn; With v. 
O' PI anagan, (1936) Ch, 573, 584, per I.ord Wright; see also Redgrave v. Hu'd, (1881) 
20 Ch. D. at p. 13, Jessel, M.R. ; Mair v. Rio Grande Rubber Estates, Ltd., (1913) A.C. 
at p. 870, per Lord Shaw ; Adamson v. farvis, (1,S27) 4 Bing. 66, 74, per Best, C. 
Reynell v. Sprye, (1852) 1 De. G. M. & G. 660, 708, 709, per Lord Cranworth. 

- 5. With V. O' Flanagan, (1936) Ch. 575, a case of rescission ; see also Win6eld, Law 
of Tort, p. 408. 

6. Farrani Barnes, (1862) 11 C.B. (N.S.) 553 ; Blacker y. Lake, (1912) 106 L.T. 533, 

540. 

7. Indermnur v- Dames, (1867) L-R. 2 C.P. 311; Gautret v. Hgerton, (1867) L. R. 2 
C.P. 371. 

8. Greenwood v. Martin's Bank, (19.32) 1 K.B. 371 (C.A.) ; lOl L.J, K.B. 623 (H.L.). 
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6. Falsity , — Tile representation should be shown to be false, i.e., 
substantially false, at the time it was acted upon. Where the statement 
was false when it was made but became true by change of circumstances at 
the lime it was acted upon, there would be no case for relief.^ 

7. Fraud. — The plaintiff should prove fraud. He may do so by 
showing either that the defendant knew his representation to be false or 
that he did not know or believe it to be true. Merely negligent or un- 
reasonable belief in its truth will not make him liable for deceit. This was 
settled by the House of Lords in Derry v. Peek,^ The defendants, directors 
of a tramway company, issued a prospectus which stated that “ one great 
feature of this undertaking to which considerable importance should be 
attached is that by the special Act of Parliament obtained, the company has 
the right to use steam or mechanical motive power instead of horses, and it 
is fully expected -that by means of this a considerable saving will result in 
the working expenses of the line as compared with other tramways wor^pd 
by horses.” Under the Act, however, the company could not use steam 
power without the consent of the Board of Trade who subsequently refused 
the consent, and thereupon the company had to be wound up. The plaintiff 
sued the directors for damages for loss caused by his taking shares on the 
faith of their false representation. The House of Lords held that the defen- 
dants were not liable as they honestly believed that the consent of the Board 
of Trade was practically concluded by the passing of the Act of Parliament. 
Lord Herschell explained the principle as follows® : — 

" 1 think the authorities establish the following propositions: — First, in order to 
sustain an action of deceit, there must be proof of fraud, and nothing short of that will 
suffice. Secondly, fraud is proved when it is shewn that a false representation has been 
made (1) knowingly, or (2) -without belief in its truth, or (3) recklessly, careless whether 
it be true or false. Although 1 have treated the second and third as distinct cases,. I 
think the third is but an instance of the second, for one who makes a statement under 
such ciiGumstances can have no real belief in the truth of what he states. To prevent 
a false statement being fraudulent, there must, I think, always be an honest belief in its ' 
truth. And this probably covers the whole ground, for one who knowingly alleges that 
which is false, has obviously no such honest belief. Thirdly, if fraud he proved, the 
motive of the person guilty of it is immaterial. It matters not that there was no inten- 
tion to cheat or injure the person to whom the statement was made.” 

1. Skip V. Crosskill, (1870) L.R. 10 Eq. 73 (a statement in a prospectus that “ more •' 
than half the shares had been subscribed for,” which was untrue- at the date of the ‘ 
prospectus but became true before the allotment to' the plaintiff) ; cf. MeConneU^ v. ’ 
Wright, (1903) 1 Ch. 546. 

2. (1889) 14 A.C. 337 ; 37 Ch. D. 541 (C.A.) ; see al so Fare Fiver Co. v. Sinithi \ 
(1869) L.R. 4 H.L. 64, 79, per Lord Cairns ; Evans v. Edmonds, (1853) 13 C.B. 777, 78^i--' 
perMaale, J. ; see also Angus v. Clifford, (1S91) 2 tli.449i Le Lievre v. Gould, 

1 Q.B. 491 ; Low v. Bouverit; (1891) 3 Ch 32. 

3. 14 A.C. at p. 374. See also per Be wen, L.J., in Angus v. Clifford, (1891) 2 Ch,at 
p.471. 
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8. Effect of Berry v. Peek, — This dedsiou provoked coosiderable 
controversy at the time.i It established two propositions. The first was 
that an action of deceit vs baaed on fraud, * actual ’ or * moral * fraud 
and cannot be extended to eases of honest but careit^ misrepresentation by 
calling it ‘ legal ’ or ‘ constmctive ’ fraud.* In this respeci the decision was 
hardly open to any criticism and has been reaffirmed by the House of 
Lords.* It was in conformity with the history of the common law action 
of deceit.* Toe term ‘ c-cusirucciTt fraud ’ waa a familiar one in the old 
courts of equity and was applied to cas^s of unfair dealing in which they 
gave the same relief as in cases of actual fraud,® e.g., a purchase by a 
trustee or solicitor of the property of the beneficiary or client. After the 
fnsion of the courts of common law and equity by the Judicature Act, 
judges who had experience of equity procedure began to apply similar 
principles when they were dealing with actions for damages for deceit.® 
In Derry v. the House of Lords disapproved of this extension of the 
sSope of the tort.* The second proposition for which this case was 
regarded as authority was that in the absence of fraud a promoter cannot 
be held liable for negligence and owed no legal duty to take care to make 
true statements. But Derry v. Peek, vs'as an action for deceit and the 
judgments were plainly directed to a consideration of the requirements of 

1. Sir F. Pollock disapproved of it in strung terms; Torts, p. 228; Tagore Law 
Lectures on Fraud, p. 93; L.QR., Vol. V, p. 410; see also Kerr, Fraud and Mistake, 
p. 19; Lindley, Companies (Ed. 5) supp. 2; 14 H.L.K. 184; 24 H.L.R. 415. Sir W. Anson 
was of opinion that the law was correctly applied; L.Q.R , Vol. VI, p. 73; see also 
Siarkey v. Bank ef England, (1903) A.C. at p. lVl,per Lord Halsbory. 

2. See Lord Bramwell's strictures on this phrase ‘ legal fraud ’ in 14 A.C. at p. 346 ; 
in Weir v. Bell, (1878) 3 Ex. D. at p. 243, he said “ I do not understand legal fraud. To 
my mind it has no more meaning than legal heat or legal cold, legal light or legal shade." 

3. Noeien y. Askkar/on, (1914) A.C. 932, 949 ; Bowen, L.J., wondered that it should 
have ever been doubted ; Angus y. Clifford, (1891) 2 Ch. 449 at p. 470; Lt Lie-art v. Gould, 
a893) 1 Q.B. 491 at p. 499. 

4. Angus V. Clifford, (1891) 2 Ch. at p. 470 ; see the case of Chandelor v. Lopus, 
2 Sm. L.C- p. 58. 

5. (19141 A.C. at p. 592, per Lord Haldane. 

6. Per Jessel, M. R., in Redgrave y. Hurd, (1881) 20 Ch. D. 1 and Smith y. Chadviek, 
(1883) 20 Ch. D. 27 at p. 44 ; per Cotton, L.J., in Arnison v. Smith, (1889) 41 Ch. D 348 ; 
^erLord Chelmsford, in Addie y. Western Bank of Scotland, (1867) 1 H.L. 145 (S.C.) at 
p. 162 ; per Kekewicb, J., in Clasier y. Rolls, (,iS99) 42 Ch. D. 436. The cases of Burra;ees 
V. Lock, (1805) 10 Ves. 470, and Slim y. Croaeher, (1860) 1 De. G. F. & J. 518 where relief 
was given in respect of an untrue statement said to have been made through forgetful- 
ne.-<s are not good law after Derry y. Peek, (1889) 14 A.C. 337; see Low v. Bouyerit, 
(1891) 3 Ch. 82 ; the former case may be supported on the ground of estoppel. 

7. As to the reasons that influenced the attempted extension, see Pollock, Fraud, 

p. 45 ; Arnison y. Smith, {X^S9} AX D. 368, per Lord Halsbury. As proof of actual 
fraud was often difficult, especially where the defendants were influential directors of 
companies, the easier course was attempted to get damages on the ground of constructive 
Ifi'Ud. 8. Angus V. Clifford, US9Xj 2 Ch- 449. 
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that form of action, notwithstanding one or two dicta^ BUggesting the 
absence of any duty of care in snoh a case. Therefore the case conld hardly 
be regarded as authority for a proposition of far-reaching importance in the 
law of negligence. But unfortunately it was so regarded in a case decided 
by the Court of Appeal and an action for loss due to the gross negligence 
of promoters in making untrue statements in a prospectus was dismissed, 
though Bowen, L.J., recognised that a duty of care might well be recognised 
in such a case.^ This was an unsatisfactory state of the law and was altered 
by the Directors’ Liability Act, 18903 which made a director or promoter 
of a company liable for loss caused by untine and misleading statements 
made without reasonable grounds in a prospectus or report. A similar rule 
is enacted by the Indian Oompanies'Act.* 

9. Extension of the doctrine of Derry v. Peek.— The above doctrine, 
that negligent misrepresentation by promoters of companies was not action- 
able, should have received its quietus after its statutory abrogation. On 
the contrary it was applied by way of analogy to other cases and indeed 
served as the foundation for a larger rule, vis., that iii the absence of con-, 
tract no duty to take care to make true statements escists nnder the law.” 
One exception is where a negligent misrepresentation is likely to canse 
physical injury to person or property,® e.ff., a person who delivers a loaded 
gun to another carelessly stating it was unloaded, an occupier of dangerous 
premises carelessly representing them to be safe to an invitee, a police 
constable giving a wrong street-signal and causing a car collision.'^ In other 
cases, the trend of'authority in England has been to negative a duty 'even 
where the circumstances seem to warrant it. In certain cases this result 
was due partly also to the influence of another doctrine, vis., that where 
there is a contract between two persons, a third person cannot complain in 
tort about damage resulting to him from a breach of that contract. This 
doctrine had been in force even anterior to Derry v. Peek and was over- 
ruled only" in 1933 in Dmoglme v. Stevenson,.^ Thus in Dickson v. 
Beuter's Telegram Go.,^ the plaintiff complained that a telegraph company 
made a careless misdelivery of a telegram to him and he sustained loss by 
acting on it. His action was dismissed on the ground that the company 

1. 14 A. C. at p. 347, Lord Bramwell ; p. 376, fier Lord Hersehell. 

2. Angus V. Clifford, (1891) 2 Ch. at p. 470. 

3. 53 & 54 Viet. c. 64 ; re-enacted by the Companies Consolidation Act, 1908, s. 84. 
As regards promoters forming a company to which they sell their business, they are held 
to be in fiduciary relation to the company ; Etlangtr y. New Sombrero Phosphate Co-, 
(1878) 3 A.C. 1218 ; Omnium Electric Palaces v. Paines, (1914) 1 Ch. 332. 

4. Acf VII of 1913, s. 100. 

6. Low V. Bouverie, (1891) 3 Ch. 82 ; Le Lievre v. Gould, (1893) 1 Q.B. 491. 

6. Dawson y. Bing ley, U. D. C., (1911) 2 K. B. 149. Restatement, §§ 310, 31L 

7. Brabin v. McCulloch, (1936) 82 L.J. 96. 

8 . 1 1932) A.C, 562 ; below, Chap. XIV, para. 57. 9. (1877) 3 C.P.D. 1.' 
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had Ei contract only with the sender and not with the receiver in respect of 
the proper delivery or accurate recording of a telegram. In the United 
States^ courts have taken a different view and held telegraph companies 
liable in similar circumstances. Their view appears preferable to the 
English cases and has the support of learned opinion in England.^ In 
Le Lievre v. Qould,^ decided after. Derry v. Peek, mortgagees of the 
interest of a builder under a building agreement advanced money to him 
from time to time on the faith of certificates given by a surveyor that 
certain specified stages in the progress of tlie buildings had been reached. 
The surveyor was not appointed by the mortgagees and there was no con- 
tractual relation between them. In consequence of untrue statements made 
carelessly by the surveyor in his certificates the mortgagees sustained loss. 
It was held that they had no right to sue him for negligence as he owed no 
duty of care to them. In tho Court of Appeal, Bowen, L. J., observed that 
the law might well be the other way and take a more strict view of the 
defendant’s conduct which was grossly negligent and caused damage, but he 
had to follow the law as it was and not as it might be. 


10. Criticism of Le Lievre v. Gould. -This decision is still law 
in England as ic has not so far been doubled in any later case.* But 
certain comments may perhaps bo made on it. (o) It was an unnecessary 
and unjustified extension of tlie rule in Derry v. Peek, (&) It was based on 
the now exploded Iheoty that a party commitiing a bi’each of contract 
cannot be also sued in tori, (c) If these two grounds of the decision 
disappear, it contains no reasons* why in a fit case a duly of care to make 
a true statement should not be inferred. It is submitted that at the present 
day there is nothing to prevent a court from doing so where circumstances 
warrant it. This, like other duties in the law of negligence, is subject to 
the same test, vis,, the reasonable man’s care. This test would appear to 
be satisfied in cases where as in Derry v. Peek, and Le Lievre v. Gould, 
a person makes a representation of facts within his special province or 
knowledge, and others could reasonably, and in the common course of 

1. 44 Har. L.R. 134. 

2. Pollock, Torts, p. 442, etc. ; Buckland, 51 L.Q.R. 639. , 

3. (1893) 1 Q. B. 491. The Court of Appeal overruled Cann v. Wilson, (1888) 

39 Ch- D. 39, where a firm of valuers who had made a careless and inaccurate report of 
certain property was held liable to the mortgagee who acted on that report. The 
deci'ion was open to critici-m by its reliance on the opinion of the C. A. in v. 

Derry, reversed later by the H.L., and on the analogy of dangerous chattels, but the 
conclusion would seem to be sound for the reasons stated in the text. 

4. It was followed iii Anstralian Steam Shipping Co,, Lid, v. i3ea>tV/,.(1918) 33 T.L.R. 
178 (issue of certificate by Lloyd’s to ship builders does not involve liability to purch- 
aser of ship). See also Humphrey v- Bowers, (1929) 45 T.L.R. 297 ; Old Gate Estates v. 
Toplis, (1939) 3 A. E. R. 209. 

5. Except a refutation of the analogy of dangerous chattels invoked in Cann v. 
Wilson, above. 
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business, be expected to act on it.i An action for loss due to a breach 
of the abo^e duty may however fail on grounds common to other actions of 
negligence, e.g., want of care of the plaintiff in acting on the representation. 
The law of negligence has been developed by courts applying the concept 
of reasonable care to new situations as they arose. Bub this development 
has been arrested by the above decisions in the case of negligence in word 
as distinguished from negligence in act. Just as the duty to be honest 
which was originally confined to a contractual relationship was dissociated 
from it by Paaley v. Freeman,^ the duty to be careful in word awaits a 
similar dissociation to meet new conditions and needs. 

11. Negligent misrepresentation.— While the cause of action in 

tort for negligence suggested above is precluded by the authorities as 
they now stand, other modes of redress are available for careless mis- 
representation in the following cases : (n) Fiduciary relationship, e.g,, 

between trustee and beneficiary, guardian and ward, solicitor and client. 
In Noeton v. Ashburton,^ a solicitor was held liable to make good the loss 
sustained by his client by reason of a false representation not proved to 
have been dishonest. The action may be viewed as one for breach of 
contract but the House of Lords regarded the duty as arising in equity from 
the fiduciary relationship between the parties, (b) Duty imposed by 
statute, e.g,, on a promoter or director of a company in respect of its 
prospectus, (c) Duty under contract. — Negligent misrepresentation may 
however amount to a breach of contract express or implied.* An 
implied contract may amount to a warranty. For instance, in Gollen v. 
Wnght,^' \i was held that an agent who misrepresents his authority to a 
stranger is liable to him on the footing of an implied warranty of authority, 
(d) Eescission. — Negligent misrepresentation may also be a ground for 
avoiding or rescinding a contract or a defence to an action for breach of 
contract or for specific performance, (e) Estoppel. — It may be a ground of 
estoppel.® For instance, if A told B by mistake that 0 was entitled to 
certain property and on the strength of this statement B purchased the 
property from G, A cannot afterwards be heard to say that he-and not G 
was in fact the owner. 

12. Intent to defraud..— The plaintiff should prove that the defen- 
dant made the false representation with intent to defraud, the plaintiff, i.e., 

1. A similar rule has been enforced b\ s-jiuk decisions in New York and is 
proposed in the Draft Restatement. § 628. See also Winfield, Law of Tc.rt, p 415. 

3. Above, para- 1. 

3. (1914) A. C. 932. Lord Haldane in a famous judgment explained the limits 
of Derry v. Peek.. 

4. Baxter v. Cupp Sy Co., (1939) 3 K.B. 271 C.A. (negligence of valuers of property). 

6. (1857) 8 E. & B. 647 ; see also Firbank's Executors v. Humphreys, (1886) 
18 Q. B. D. 64; Starkey v- Bank of England, (1903) A. C. 114, 115. 

6. Indian Evidence Act, s. 115. 



344 ~ THE LAW OP T0BT8.' ‘ [OQAP. 

intending that the plaintiff shonld act on it. The intention ia preanmed if 
the defendant wilfully used language calculated to induce a normal peraon 
in the circumataiicea of the case to act as the plaintiff did.^ The mere fact 
that the plaintiff acted on the defendant’s representation will not be proof 
of deceit. Otherwise “ a man might aue his neighbour for having a 
conspicuous clock too slow, since the plaintiff might be thereby prevented 
from attending to some duty or acquiring some benefit,”® or “if in a public 
directory there was the statement of an address of a firm which was 
inaccurate, any one of the public who had to pay a large sum for a journey 
to go to that place to do business with that firm would be able to sue the 
proprietors of the directory for that statement. ”® If an intention to deceive 
is proved, no intention or motive to cause loss is required* ; in fact even a 
good or benevolent motive will be no excuse.® The statement may be 
communicated directly to the plaintiff or indirectly through another. In 
Langridge v. Levy,^ the plaintiff’s father bought a gun for the use of him- 
self and the plaintiff, and tbe seller who, with knowledge of that fact, 
falsely represented it to be safe, was held liable to the plaintiff who was 
injured by acting on that representation. But if a representation was 
intended for a person other than the plaintiff to act upon, the plaintiff 
cannot complain. In Peek v. Gurney,’’ it was held that as the prospectus 
of a company was intended only to induce the public to apply for allotment 
of shares, a person who bought shares in the stock market after the 
allotment could not complain of having been misled by tbe prospectus. It 
would be otherwise where the prospectus had a wider object and was part 
of a scheme to defraud even purchasers of shares in the open market.® 

13. Damage caused by deception. — The last requirement is actual 
deception resulting in damage to the plaintiff. He cannot of course complain 
where bis conduct has not been influenced at all by the defendant’s 

1. Foster v- Charles, (1830) 6 Bing. 396. 

2. Per Denman, C.J., in Barley v. Walford, (1846) 9 Q.B. 197 at p. 208. 

3. Per Denman, J., in Thiodon v. TindaU, (1891) 65 t,.T. 343 at p. 348; see also 
illustration put by Coleridge, J., in Gerhard v. Bates, (1853) 2 £. & 6. 476 ; Denton v. G. 
N. Ry. Co., (1°S6) 5 E. & B. 860, where a railway company was held liable for loss 
sustained by a passenger acting on an erroneous announcement in its time-table is not 
perhaps good law after Derry v. Peek, as there was no fraud. 

4. United Motor Finance Co. v. Addison ,}• Co., (1937) 1 M.L. J. 432 (P.C.): 1937 P.C. 21. 

5. Polkill V. Walter, (1832) 3 B. & Ad. 114, 124 ; Peek vl Gurney, (1873) .L R. 6 H.L. 
377 at p. 409, /rr Lord Cairns ; Leddejt v. Mc-Dongal, il881) 29 W.R. 403 ; Armstrong v. 
Jackson, (1917) 2 K.B. 822, 827. 

6. (1838) 4 M. & W. 337 ; se*- this criticised by Lord Esher in ffeaven v. Pender, 
(1883) 11 Q.B.D. 503, 511, 512. 

7. (1873) I-lt. 6 H.L. 377. 

8. Andrews v. Moekford, (1896) 1 Q.B. 372; as to liability of .a director for false 
report, sec Scott v. Dixon, (1859) 29 L.J. E*. 444. 
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miB-representation.^ This may be dne to several reasons. One reason may be 
that the misrepresentation was never communicated to him.* Where a person 
bought a gun without any inspection at all and was thus not infiuenced by 
the concealment of a flaw in it by the seller, he was held not entitled to 
complain of deceit.* Another reason may be that the plaintiff knew that 
the defendant’s representation was false, and decided to take the risk on 
himself.* It is for the defendant to prove that fact.® It will not suffloe to 
prove constructive notice by showing that the plaintiff’s agent had such 
knowledge.® The plaintiff may have avoided acting on the defendant’s 
representation and relied wholly on other sources of information.^ For 
instance, a purchaser does not ordinarily trust a vendor’s exaggerated state- 
ments .about the merits of his article but takes care to make his own 
enquiries. ® But it is not necessary that the plaintiff should have relied 
solely on the defendant’s representation.® A court will not speculate on 
what might have happened if there was no fraudulent representation,** 
It is no defence in an action for fraud that the plaintiff had other means 
of knowledge or made an incomplete investigation into the facts,** or that 
he was told to verify the representation for himself and not rely on 
its accuracy,** Therefore a plea of contributory negligence would not ordi- 
narily be available to the defendant in an action of deceit. 

14. Oausal relation of damage.— Besides proving deception the 
plaintiff has to establish that damage followed from it as a natural conse- 
quence.** An Immaterial or trivial mis-statement is not ordinarily likely 

1. Smith V. Chadwick, (1882) 20 Ch. D. 27 ; 9 A.C. 187 ; Redgrave y. ddnrd, (1881) 
20 Ch. D. 1 ; Brownlie v. Campbell, (1880) 5 A.C. 923. 

2. Ill re Northumberland and Durham District Banking Co.\ Bx-parte Bigge, 
(1858) 28 L.J. (Ch.) SO. 

3. Horsfall V. Thomas, (1862) 1 H. & C. 90 ; disi from by Cookburn,- C.J., in Smith 
V. Hughes, (1871) L.R. 6 Q.B. at p. 605. 

4. Redgrave v. Hurd, above j Seddon v. North Eastern Salt Co., (1905) 1 Ch. 336. 

5. Redgrave v. Hurd, (1881) 20 Ch. D. at p. 21. 

6. Wells V. Smith, (1914) 3 K.B. 722. 

7. Arnison v. Smith, (1888) 41 Ch. D. at p. 369 ; see also above, note 5. 

8. Below, Chap. X, para. 3 (ii). 

9. Redgrave v. Hurd, above ; Edgington v. Fitzmauriee, (1885) 29 Ch. D. 459. 

10. Smith v. Kay, (1859) 7 H.L.C. 750, 759. 

11. Central Ry. Co. of Venezuela v. Kisch, (1867) L.R. 2 H.L. 99 ; Dobell v. Stevens, 
(1825) 3 B. & C. 623 ; Dyer y. Hargrave, (1805) 10 Ves. Redgrave y. Hurd,zhayz. 
See 49 Har. L.R. 830. 

12. Pe.irson y. Dublin Corporation, (1907) A.C. 351, 362, 365. It would be otherwise 
in the case of honest mistakes in the representations ; e.g-, see Hemmings y. Sceptre Life 
Association, (1905) 1 Ch. 365 ; Anstey y, British Natural Premium Life Association, (1908) 
99 L'T. 765 (term in contracts of iniurance not to impeach policy for misiepreaentation). 

13:* ^ Barry y. Croskcy, (1861) 2 J. & H. 1, 22, 23 ; Andrews v. Mockford, (1896) 1 Q.B. 
372 ; Ajello y. Worsley^ (1898) 1 Ch. 274 ; Hyde v. Bulmer, (1868) 18 L.T. 293. 

44 ' 
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to influence auotber’e conduct and cause damage. In Smith v. Chadwick,^ 
it vi’as held that a mis-statement of the| valuation of the property of a 
company to the extent of £ 3,000 out of £ 3,01,000 was so trivial that it 
could not have influenced the plaintiff to talce shares in the company. In 
the following case the causal relation was present but the action failed on 
grounds of public policy. The plaintiff, a woman, who agreed to live with 
a married man on his representation that he would get a decree for nullity 
of marriage of his wife and then marry her conld not sue him for deceit 
when it turned out that he could not get that decree and marry her. As 
she was a party to an immoral association, she could not complain of it as 
damage due to deception. ^ 

16. Vicariotis liability for deceit. — A person is liable for the fraud 
of his agent or servant within the scope of his authority though he himself 
is innocent.® On this principle a corporation is liable for the fraud of its 
agents, though a corporation has no mind and is incapable of fraud or 
malice.* It is not necessary that the agent or servant should have com- 
mitted the fraud for his master’s benefit.* The ingredients of the fraud 
may consist in the conduct of the principal alone as where he authorises 
his agent to make a statement which he, but not his agent, knows to be 
false, or in the conduct of his agent alone, as where the agent acts fraudu- 
lently on behalf of an innocent principal. The ingredients may sometimes 
have to be collected from the conduct of both principal and agent, as 
where A'b agent made innocently and within the scope of his authority a 
representation to an intending purchaser from A who knew it was false but 
had not expressly authorised his agent to make it.” The ingredients may 
be present in the collective conduct of several agents. In London County, 
etc.. Properties, Ltd. v. Berkeley Property, etc., Co.,’’ a corporation which 
sold house property was made liable for a false representation by one of its 
servants to the purchasers that the tenants paid their rents punctually and 
without dispute. The servant was innocent but was misinformed by 

1. (1882) 20 Cii. D. 27 ; (1884, 9 A.C. 187. 

2. Siveyer Allison, (1933) 2 K.B. 403 ; cf. Buttotus Rhodes, (1899) 1 Q.B. 816. 
Below, Chap. XIV, para. 76 ; Chap. XVIII, para. 5 

3. Bartoick v. English J.'int Sloek Bank, (1867) I..R. 2 Ex. 239 ; below, Chap. XVI, 
para. 9. 

4. Mackay v. Commercial Bank of ffew Brunswick, (1874) L R. 5 P.C. 394 ; Swire v. 
Prancis, (1877) 3 A.C. 106 ; Banbury v. Bank of Montreal, (1918) A.C. 626. 

5. Lloyd V. Grace, Smith Co., (1912) A.C. 716. 

6. London ^ County etc.. Properties, Ltd. v. Berkeley Property, etc,. Ltd., (1936) 
2 A.E.R. 1039, 1030, per Romer, L.J., disapproving of the contrary decision in Cornfoot 
V. Powke, (1846) 6 M. & W. 358 (where the agent had said that there was nothing wrong 
with the house sold without knowing, while his principal knew, that a brothel was next 
door). 

7. Above. Cf. Anglo- Scottish Sugar Corporation v. Spalding, U.D.C., (1937) 2 K.B. 

607 . 
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another servant who knew the statement was false. Slessor, L. J., observed: 
“ I cannot see why if the physical acts of several agents may collectively 
be deemed in law to be the joint responsibility of a principal, the same 
principle should not apply to states of rnind.’’^ 

16. Rule in England about representation as to credit.— -In 
England by the Statute of Frauds* of the reign of Charles II, a guarantee 
cannot be sued upon as a promise unless it is in writing and signed by the 
guarantor or hia agent. The case of Pasley v. Freeman^, was considered to 
make an inroad on this statutory rule as it allowed an action for deceit for 
a false representation even though it was only ati oral guarantee.^ There- 
fore the Statute of Frauds Amendment Act,'‘ 1828, commonly known as 
Lord Tenterden’s Act, enacted that a representation or assurance made by 
one person as to the character, credit or trade of another can be used for 
suing the former, only if it was in writing signed by him. There is no 
similar enactment in India. 

17. Remedy. — The remedy is an action for damages for deceit. 
Besides, the plaintiff may sue to rescind a contract to which his assent was 
procured by fraud or resist an action for breach of such contract or for 
specific performance. The measure of damages is the loss caused by the 
deceit. For instance where a person was induced by a false prospectus to 
take shares in a company, the loss is the difference between the money he 
paid for them and their actual value on the date of allotment, ° not their 
market value which might have been influenced by the very misrepresenta- 
tion complained of.*' If they are worthless, he can recover the whole 
amount paid.* Similarly where a cattle dealer falsely represented that a 
cow which he sold to the plaintiff was free from infectious disease, he was 
held liable for the loss of the plaintiff’s cows which were infected by it and 
died.* 


1. (1936) 2 A.E.R. at p. 1047. 2. 29 Car. 2, c. 3. 

3. (1789) 3 T.R. 51 ; above, para. 1. 

4. Evans v* Eickmll, (1801) 6 Ves. 174, 182, 186, psT Lord Eldon. 

5. (1828) 9 Geo. 4, c. 14, s- 6 ; a« to this see Banhtry v. Bank of Montrtal, (1918) 
A.C. 626. 

6. Pitk V. Derry, (1887) 37 Ch. D. 541, 591 ; McConnell v. IVrigkt, (1903) 1 Ch, 
546, 554 (as to diiVerence between damages in tort and breach of contract). See Baxter 
V. Gapp Si Co. (1939) 2 K.B. 271 C.A. 

7. Broome v. Speak, (1903) 1 Ch. 536 at p. b06 

8. Troyeross v. Grant, (1877) 2 C.P.D. 469. 

9. Mullctt V. Mason, (1866) I..R. 1 C.P. 559, 



CHAPTER X. 

INJURIOUS FALSEHOOD. 

1. Injurious falsehood. — The name ‘injnriona falsehood' is nsed as a 
convenieut title for wrongs which consist in causing damage to a person by 
making false statements or representations to others, while deceit consists in 
cansing damage by making a representation to the party suffering the 
damage. These wrongs are : (a) slander of title or of goods, (6) passing 
off goods, (e) imitation of the name of another’s business. 

2. Slander of title or of goods. — The phrase ' slander of title ’ was 
formerly used to refer to disparagement of a person’s title to real property, ^ 
but is nowadays a generic name for disparagement of property movable or 
immovable, corporeal or incorporeal. * The disparagement need not 
necessarily relate to title but may be of any description, e.g., a false state- 
ment that a person’s house which he was proposing to sell was haunted.’ 
The phrase ‘ slander of goods ’ is used when the disparagement relates to 
goods or merchandise. The disparagement may be by depreciaiing the 
quality or poiuting out some other defect, e.g„ a false statement alleging 
A's goods to be an infringement of B'a trade mark and warning A's custo- 
mers not to buy them.* The leading case of Ratcliffe v. Evans * is an 

1. Brook V. (1849) 4 E.\. 5ai , AavcwW// v. £//><:«//, (1869) 20 L.T. 233. Fnr 

older cases, see Odgers, I.ibel and Sl.»nd«r, p. 70 ; cases are now rare. 

2. Afalaehy Soper, (1839) 3 Bing. N. C. 37l (plaintiO's shares in a silver-min i; 

Gutsole Mathers, (1836) 1 M. 4t W. 495 (that the plaintilT’s tulip, svere stolen artichs 
and he bad no title to them) : Green v. Button, (1835) 2 C.M. & R 707 (defendant falsely 
asserting a lien on the plaintifl^'s goods) ; Evatts y. Harlow, 624 (that the 

plaintitf had no patent for his self-acting syphons! ; Marsh v. B'llings, il^Sl) 7 Cush 
322 (defendants, coach-owners, induced customer-, to believe that they were authori ed 
by a hotel to drive guests from a railway station to the hotel while the plaintiffs were tf.e 
coach-owners really authorised); Hatehaid-v, Mege, (1887) 18 Q.B.D 771 (the plaintiff's 
wine not of the brand that it was represented to be, unless it bore the defendant's 
labels); Dunlop Pneumatic Tyre Co. v. Maison Talbot, (1904) 20T.L.R. 519 (the plaintiH's 
right to import Michelin tyre denied) ; Alcott v. Millar's Karri anti Jarrak Forests, (1904) 
91 L.T. 722 (plaintifl's timber and its usefulness for street-paving purposes decried) ; 
Lyut V. Nieholls, (1906) 23 T.L.R 86 (false statements as to circulation of the plaintiff's 
newspaper by the defendant's newspaper) ; British Railway Traffic Electric Co. v. 
C.R.C. Co., (1922) 2 K.B. 260 (the defendants being described as owners of the plaintiffs 
motor lorries). 

3. Barrett v. Associated Newspapers, (1907) 23 T.L.R. 666 ; see also Casey v. Arnott, 
(1876) 2 C. P. D. 24 (that the plaintiff's ship was unseaworthy) ; Hargovind v. Kikabhai, 
I.L.R. 1938 Nag. 348 : 1938 Nag. 84. 

4. Wren v. Weild, (1869) L.R. 4 Q.B. 730 ; Rollins v. Hinhs, (1872) L.R. 13 Eq. 355 ; 
Dieki V. Brooks, (1880) 15 Ch. D. 22 ; Burnett v. Tak, (1882) 45 L.T. 743 ; Anderson 
T. Liebig’s Extract of Meat Co , (1882) 45 L.^T. 757 ; Skinner ^ Co. v. Shew Jj' Co., 
(1893) 1 Ch. 413 ; Royal Baking Powder Co. v. Wright, Crosslty ^ Co., (1900) 18 R.P.C. 95 j 
Nemiehand v. Wallace, (1907) I.L.R. 34 Cal. 495. 

5. (1892) 2 Q, B. 524 ; above, Chap. VII, para, 89. 
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instance of a false representation abonl business. The defendant was held 
liable for publishing in his newspaper a false statement that the plaintiff 
_ had ceased to carry on his business and that his firm did not then exist, 
and thereby causing loss of custom to the plaintiff. 

3. Points to be proved in an action for slander of title or of 
goods. — The essential ingredients in the action are damage ^ and malice.^ 
The plaintiff must prove the following points ^ : 

(i) Publication of a false statement.— That the defendant published 
a false statement or representation. It is for the plaintiff to prove the 
falsehood or untruth of the statement while in the case of a defamatory 
statement the law presumes it to be false until the contrary is proved. * 
The statement may be oral or written and courts in England do not make 
any such distinction as between slander and libel. 

(ii) Disparagement. — That the said publication disparaged the plain- 
tiff’s property or business. If it disparaged also his reputation directly or 
indirectly, then an action for defamation will also lie. The principles 
applicable to the interpretation of alleged defamatory statements apply here 
also. ® A person is entitled to ‘ puff ’ his own goods, e.p., by saying that 
his goods are the beat in the market or even that they are snpei^ior to the 
plaintiff’s. No action lies for such statements as a purchaser does not 
usually rely on them to the exclusion of his own judgment.® Besides, if 
an 'action were allowed, it would enable traders to use it as a means of 
advertisement. In White v. Mellin, the defendant, a chemist, was held 
not liable for a statement contained in wrappers affixed by him to 
the plaintiff’s bottles of Mellin’s Food, which the defendant sold in his . 
premises, that the public were recommended to buy the defendant’s 
(Dr. Vance’s) food for infants and invalids and that “ it was more health- 
ful and nutritious than any preparation yet offered.” But if the defendant 
makes any untrue statement of fact about the plaintiff’s goods, it is another, 
matter.® 

1. Mai achy v. Soper, (1836) 3 Bing N.C. 371. 

2. Pater v. Baker, (1847) 3 C.B. at p. 844 ; Halsey v. Brotherhood, (1880) IS Ch. D. 
S14 ; 19 Clj. D. 386. 

3. Royal Baking Powder Co. v. IVrighi, Crossley ^ Co., (1900) 18 R.P.C. 95, 104; 
see also ‘ Malaehy v. Soper, (1836) 3 Bing N.C. at p. 386; Hemic hand v. Wallace, 
above ; Imperial Tobacco Co. v. Bonnan, 1928 Cal. 1. 

4. Pater y. Baker, (1847) 3 C.B. at p. 868; Burnett v. Tak, (1882) 45 L.T. 743. 

5. Griffiths y. Benn, (1911) 27 T.L.R. 346 ; Cundey y. Lerwill ^ Pike, (1908) 
24 T.L.R. 584 ; Leetham y. Rank, (1912) 57 Sol. Jour. 111. 

6. Below, Chap. XIV, par.a. 54. 

7. (1895) A.C. 154; see also Huiiuck y. Wilkinson, (1899) 1 Q.B. 86; cf. Lyne v. 

(1906) 23 T.L.R. 86. 

8. Young V. Macrae, (1862) 3 B. & S. 264. 
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(ill) Damage. — That the eaid pnblication caused special damage as a 
natural oonsequeuce,i e.g.^ loss of business, customers, a bargain, property, 
income or profits, or costs incurred by being compelled to defend his title. 

(iv) Malice. — That the statement was published maliciously, i.e., 
out of some motive other than a bona fide claim of right.* Absence of 
belief in the truth of the statement will be conclusive evidence of malice, 
but a merely careless publication of it is not by itself enough. 

4. Remedy for slander of title or of goods.— The remedy is an 
action for damages or an injunction or both.* The measure of dani.ages 
would be the pecuniary equivalent of the loss sustained as a natural con- 
sequence of the disparagement. The amount may also vary according to 
aggravating or mitigating circumstances in the case. The relief by way of 
injunction is a necessary and appropriate one for preventing future injury 
to business. In an action for an injunction the plaintiff need not prove 
that damage has actually been sustained, but it is enough if he shows that 
damage must or will necessarily result.* 

5. Passing off goods. — The action for passing off goods is the 
remedy for a false representation tending to deceive purchasers into 
believing that the goods which the defendant is selling are- really the plain- 
tiff’s,® The representation may be by a direct statement to that effect, ^ or 
as is more usually the case, by conduct by way of using the distinctive 
mark, name, number,* design, get-up or appearance of another’s goods. In 
an action for passing off, the plaintiff need not prove either an intent to 

1. RatcUffe v. Evans, (1892) 2 Q.B. at p. 530 ; above, Chap. VII. para. 89 ; see also 
HaddoH V. Lott, (1354) 15 C.B. 411; Barrett v. Associated Newspapers, (1907) 23 T.I..R. 
66b ; Leetham v. Rank, (1912) 57 Sol. J. Ill ; Ajello v. iVarshy, (1898) 1 Ch. 274; where the 
statement is partly bona fide and partly mala fide, the damage mast be shown to result 
from the latter part ; per Parke, B., in Brook v. Rawl, (1849) 19 L.J., Ex. at p. 115. 

2. As to confusion in this context due to the use of the term ‘malice in law,' see/ar 
Scrutton, L.J., in Shapiro v. La Morta, (1923) 40 T L.R. at p. 203. 

3. On this subject, see Wren v. Weild, (1869) L.R. 4 Q.B. 730; White v. Mellin, (1895) 
A.C. 154 ; Halsey v. Brotherhood, (1881) 19 Ch. D. 386 ; Danlop Pneumatic Tyre Co., Ltd. 
■V. liaison Talbot and others, (1904) 20 T. L.R 679; Baldens. Shorter, (1933) Ch. 427; 
Imperial Tobacco Co. v. Bonnan, 1928 Cal. 1 ; as to the sense of duty of an agent or 
attorney, see Hargrave v. Le Breton, (1769) 4 Bur. 2423 ; Watson v. Reynolds, (1826) 
M. & M. 1 (attorney); Steward v. Young, (1870) L. R. 5 C. P. 122 (agent) ; Pitt v. Donovan, 
(1813) 1 M. & S. 639 (near relation and privy in estate). 

4. It survives to legal representatives unlike the action for defamation; Hatchard 
V. liege, (1887) 18 Q.B.D. 771. 

5. White V. Mellin, above ; British Ry. Traffic ^ Electric Co, v. C.R.C. Co , above. 

6. Per James, L. J., in Singer Machine Manufacturers v. Wilson, (1876) 2 Ch- D. 
434, 451 ; in appeal (1877) 3 A . C. 376 ; Singer Manufacturing Co. v. Loog, (1880) 
18 Ch. D. at p. 412 ; in appeal (1382) 8 A.C. 15. As to history of this action, see Kerly, 
Trade Marks, p. 2 ; Holdsworth, Vol. VIII, p. 430. The action was developed during the 
19th century. 7. Ainsworth v. Walmsley, (1866) L.R. 1 Eq. 518. 

8. Guzarat G. ^ M. Co. v. Swadeshi Mills Co., 1939 Bom. 118. 
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deceive^ or actual damage.’^ It is enough i£ he shows that the conduct of 
the defendant was calculated or likely to deceive or mislead the public,^ 
i.e., the unwary or incautious and not the careful or intelligent purchaser.* 
On proof of this fact the plaintiff is entitled to an injunction, and even to 
nominal damages though deception and damage have not actually resulted.'’ 
Originally the common law courts insisted on proof of fraud,* but courts of 
equity intervened by granting injunctions even in cases where the imita- 
tion of a trade mark was made in ignorance, provided such imitation was 
likely to deceive or mislead the public.'^ The doctrine of the equity courts 
was accepted as part of the common law after the amalgamation of the two 
sets of courts by the Judicature Act.* Its effect was that a trade name or 
mark came to be considered as a kind of property.” In England the Trade 
Marks Acts have completed this process by providing for registra- 
tion of trade marks by their owners. On registration the owner of a 
trade mark** is entitled to its exclusive use and can sue for infringe- 
ment on the strength of the certificate of registration.*® In India 

1 Singer Machine Manufaciurert v. Wilson, (1S77) 3 A..C- 376, 391, per Lord 
Ca.iTn^\ Johnston M. Orr-Esving, (1882)7 A.C. 219; Cellular Clothing Co. v. Maxton^ 
(1899) A.C. 326 ; Spalding v. Gamage (1915) 84 L.J. Cli. 449 ; Draper v. Trist, (1939) 
3 A.E.R. 513 C.A. 

2. Blojidd V. Payne, (1833) 4 B. & Ad. 410; /ay v. Ladler, (1888) 40 Ch. D. at p. 456; 
Johnston v. Orr-Ewing, above ; Draper v. Trist, above. ■ 

3. See cases in note 1 above. 

4. Singer Manufacturing Co. v. Loog, (1882) 8 A.C. 15 at p. 18. 

5. Draper v. Trist, (1939) 3 A. E. R. 513 C. A. See also Reddaway v. Bentham 
Hemp Spinning Co., (1892) 2 Q.B. 639, 644 ; Spalding v. Gamage, (1915) 84 L J. Ch. 449 ; 
Hajee Jamal Co. v. Abdul Kateem ,(• Co., (193^ l.L.R. 57 Mad. 600 ; cf. Malayan Tobacco 
Distributors, Ltd. v. The United Kingdom Tobhcco, 1933 P.C. 138. 

6. Cra-wshay y. Thompson, (1842) 4 M. & G. 357. 

7. Millington v. Fox, (1838) 3 My. & Cr. 338. 

8. See cases in note 1 above. It is interesting to note that a similar process of 
extension of the remedy for fraud to cases of careless misrepresentation was arrested by 
Derry v. Pttk, above, Chap. IX, para. 8. As to distinction between an action of deceit 
and a passing oft action, see Bourne v. Sroan ^ Edgar, Ltd., (1903) 1 Ch. 211, 216, 227, 
per Farwell, J. 

9. Singer Machine Manufacturers v. Wilson, (1876) 2 Ch. D. 434, 441, 442, /er Jessel, 
M.R. : p. 451, per James, L.J. ; p. 454, per Mellish, L.J. ; Warwick Tyre Co, v. Hero Motor 
and General Rubber Co., (1910) 1 Ch. 243, 235, per Neville, J. ; see also per Lord Westbury 
in Edelsten v. Edelsten, (1863) 1 De. G J. 4k S. 185, 199 ; Powell v. Birmingham Vinegar 
Brewery Co., (1894) 3 Ch 449 ; (1897) A C. 710 ; Walfng v. Jivandas Co.. (1924) l.L.R. SO 
Bom. 402 

10. The first statute was of 1875 (38 & 39 Viet., c. 91). The one now in force is that 
of 1905 (5 Ed. 7, c. 16) amended up to 1919. 

11. S. 2. It includes a device, brand, beading, label, ticket, name, signature, word, 
letter, numeral or any combination thereof. 

12. Ss. 39 to 41. The remedy under the statute is concurrent with the common law 
action; s. 45. As to the difference between the two actions, see Kerly, Trade Marks, 
pp. 436, 460 ; Clerk 4e Lindsell, Torts, pp. 787, 788. 
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Bimilar rules have beeu enacted b3' the Trade-Marks Act, 1940.i While the 
English and Indian Acts allow actions for infringement of registered trade- 
marks, thej'^ do not preclude the common law remedy of the action for 
passing off goods.® 

6. Pointi to be proved in an action for passing off goods.— The 
plaintiff must prove that hia goods were known to the public by some dis- 
tinctive name, mark, get-up, appearance, or badge, and that the defendant’s 
use or imitation of the name, mark, etc,, was likely to mislead the public 
into believing that the defendant’s goods were the plaintiff’s.® The defen- 
dant’s nse or imitation can obviously have no such effect when he uses the 
mark for a different class of goods from the plaintiff’s, e.g., the plaintiff 
using it for cigarettes and the defendant for hats or soaps.* Where the 
imitation is of some well known device, design, or get-up, chosen by the 
plaintiff, it would ordinarily be fraudulent and deceptive. Where names 

^or words are chosen to refer to an article, the position is less simple. 
If the name or word is peculiar and nucommon and arbitrarily chosen 
by the plaintiff for his goods, he can easily establish that the imitation 
of it by another was fraudulent.* But it is a different matter if the words 
are ordinary or descriptive.* Every person has a right to the nse of 
the English or any other language and one trader cannot complain of the 
use of a name by another unless it has acquired a distinctive application 
to the plaintiff’s goods. For instance, it was held that the word ‘naptha’ 
was descriptive of the article and could not be monopolised by one trader.’^ A 
brewer who had been in the habit of putting on his bottles a label with 
the words "nourishing stout’’ could not restrain another brewer from 

1. V of 1940. For cases before the Act, see The British Ameriean Ttbaeeo Co. v. 
Mahhoob Buksh, (1910) I.L.R. 38 Cal. 110, 117 ; Imperial Tobacco Co. v. Bonnaiti (193 1) 
T.L.R. 51 Cal. 892 (P.C ) ; Hajec Jamal, tic., Co. v. Abdul Kareem Co., (1933) I.L.R. 57 
Mad. 600; Anglo-Indian Drug ^ Chtmical Co. v. Swastik Oil Mills (To., (1934) I .L.R. 
59 Bom. 373. 

2. 5 Ed. 7, c. 15, and 45 ; Act V of 1940, s. 20 (2). 

3. Per Lord Herschell in Leahy, Kelly and Leahy v. Glover, called also as the Two 
D case, (1893) 10 R. P. C. at p, 155 (H.L.) ; Kerly on Trade Marks, p. 583. It does 
not matter how long the plalntifl's trade mark was known if it was long enough in the 
market to be known; Somerville ▼. Schembri, (1887) 12 A.C. 453 ; Badiseke Aniline Co. 
V. Tejpall, (1903) 5 Bom. L.R. 1025. The plaintiF cannot ask a witness as to whether 
the public will be misled or deceived but the judge must decide it for himself ; Bourne 
V. Swan and Edgar, Ltd., (1903) 1 Ch. 211, 224. 

4. Thomas Bear ^ Sons v. Prayag, I.L.R. 1940 All. 446: 1940 P.C. 86. 

5 Ford V. Foster, (1872) L.R. 7 Ch. 611 (’Eureka* for shirts); Upendra Hath -v. The 
Union Drug Co., 1926 Cal. 837 (* Urea Stibamine* for a drug) ; Unani Dawakhana \. 
Hamdard, 1930 Lab. 999. 6. Cf. S. 44 of the Trade Marks Act of 1905. 

7. Fels T. Hedley, (1930) 20 T.L.R, 69 ; such would be the case of a new name 
of a patented article after the patent had expired, e.g.. Linoleum Manufacturing Co., 
Y. Haim, (1878) 7 Ch. D. 834; Canadian Shredded Wheat Co., Ltd. v. Kellogg Co. of 
Canada Ltd., 1938 P. a 143. 
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nsing these words on his labels.* Bat even a descriptive name may acqnire 
a special and exclusive application to a person’s goods. In that case he has 
a right^ to restrain another’s use of it. In Beddaway v. Bariham,^ the 
words camel hair belting’ were held to have acquired a special application 
to the plaintiff’s goods of that description, and the defendant was restrained 
from using those words for his article. It is not merely an exact but even 
a colourable imitation of a mark or name that will be restrained if it 
has a tendency to mislead the public.® A name which had a special and 
secondary sense with reference to a person’s goods may cease to have it and 
become one of general application or pullici juris, by being employed by 
others, e.g., “Harvey’s sauce,” “Liebig’s extract of meat.”* If however it 
is ambiguous whether a name is a distinctive or general one, it is the duty 
of a person adopting it to take care that he does not mislead. For instance 
the name ‘Corona’ was used by the plaintiflfs for a long time as distinctive 
of a brand of cigar. But the name was also used by manufacturers to 
denote a certain size of cigar. It was held that the name being ambiguous, 
the defendant should be restrained from selling a cigar of any other brand 
as ‘Corona’ unless it was made clear to the customer that it was not the 
‘Corona’ brand." Whether the plaintiff has established a reputation for 
the name, mark, etc., of his goods, and whether the defendant's mark, 
name, etc,, is so similar as to mislead purchasers would depend on all the 
circumstances of the case." If an intent to defraud is shown, it would of 

1. Xa^'gret V. Findlattr, (1873) L. R. 17 Eq. 29 ; cf. Cellular Clothing Co. v. Maxton, 
(1899) A. C. 326; Grand Hotel Co. v. WiUon, (1904) A. C. 103. See Cola-Cola Co. of 
Canada Ltd. v. Pepsi-Cola Co. of Canada Ltd., (1942) 1 A.E.R. 615 P.C. 

2. (1896) A. C. 199 ; see .ilso Montgomiry v. Thompson, (1891) A. C. 217 ('Stone 
Ale') ; Wotkerspoon v- Currie, (1873) L. R. 5 H. I.. 508 ('Glenfield Starch’) ; Professor 
Jaegar v. Jaegar Co., (1927) 43 T. L. R. 220 ('Jaegar') ; Peddaway v. Hartley, (1931) 
47 T. L. R. 266 (Lecliat's camel-hair bel(iag) ; Sugar Mills Ltd. v. Tata Oil Mills . 
Co., (19435 45 P. L. R. 195. 

3. E-g., Iron-Ox Remedy Co. v. Ci> eperaiite Wholesale Society, (1907) 24 R.,P. C. 
425; the plaintiff selling a medicine kno\rn as "Iton-OriJe tablets". 

4. Laaenby v. White, (1871) 41 L- I. Ch 354-n; Liebig's Extract of Meat Co. v. 
Hanbury, (1867) 17 L. T. N. S. 298 ; ’.’'ulfug v. Ji-oandot p Co., (1924) I. L. R. 50' 
Bom. 402. 

6. Havana Cigar and T abac to Pjci.-riss. Lid. v. Oddenina, (1924) 1 Ch. 179. Cf. 
Jaqnes v. Chess, (1940) 2 A. E. R 28? C A. 

6 . For instances in India, see - Csl. — Ss-L-x- x. Gobiadram. (1897) I.L.R. 24 Cal. 364 ; 
Hagendra Hath v. A’., 1930 Cal, 274; S4 C-W.X. 374. 

Bom. — Heniger v. Dres, (IW) ) 25 S..'aa. 43S ; Angia-Lndian Drug . 5 - Chemicals 

Co. V. Smastik Oil Mills, I ; L . (s-fo*'- 7 ,7 -R. 5? 373. 

Mad. — Venhataeiialori v. y.rf/g'j-ftd. ;'.982> IX.. R, 55 Mad. 966 : 63 M.L.J. 568; 
Batehayi v. Ramas-tiav.i . ICJij. V.j:.? * ntirk is associated with plaintiff 

in public mind necessary). 

KL^.—ChalatpalShirM.'. A-tSa'- lUR., 44 All. 608: 21 A.L.J. 551; 

Juggi Lai Kamalapft v. Sums, t ts .feV •7; Cj... 1 1..K. 5t Alt. 1 S 3 (P.C.) : 56 1.A. 1. 

Lah. — Unani v .iJni.-'-L 1930 S,a.h. St*l; Souearsi Ibas v. S., iW83) 

l.L,R. 9 Lah. 491. 

45 
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course go a great way to prove probability of decepHon,^ A maanfactnrer of 
goods as well as their importer or vendor can acquire a right to an exclusive 
name, mark, etc.® A person who has himself pirated another’s trade mark 
cannot complain of an infringement of it.® The above principles apply to the 
names or titles of books, periodicals, newspapers, eic.^ An author can 
restrain the publication in his name of a book not written by him.® Foreign 
trade marks and trade names are protected in the courts of this country by 
reason of an International Convention for protection of industrial property.® 
In a Bombay case’' the High Court allowed an action filed by pujaries or 
priests of a village temple for an injunction to prevent the defendants from 
installing an idol with the same name in another temple. This action bears 
no analogy to a passing off action but could be regarded as one for a disturb- 
ance of the plaintiffs’ enjoyment of their religions office and its emolu- 
ments. On this ground this case falls outside the principle of free competi- 

a 

tion recognised in the old case of the Gloucester Grammar School-master®. 

7. Imitation of the name of another’s business.— On principles 
similar to those of an action for passing off, an action will lie against a 
person for imitation of the name of another’s business if it is likely to 
mislead the public.® When a person uses his own name simpliciter for his 
business, there can be no right of action against him unless an intent to 
mislead is also present.®® If however he uses an added or abbreviated form 

1. Swtdiih Match Co. v. Adamjte, (1928) I.L.R.. 6 Rang. 221 ; Munirwami v. 
Rajagopala, (1928) S+ M.L. J. 644 s 1928 Mad. 7 ; see s. 3 of the Trade Marks Act of 1903. 

2. Imperial Tobacco Co. v. Bonnan, (1924) I.L.R. 51 Cal. 892 P.C. : 61 l.A. 269 ; see 
also Wilt End Watch Co. v. Bcrna Watch Co., (1910) I.L.R. 35 Bom. 425 ; Mecra Sahib v. 
Ahd«lAtecs, I.L.R. (1938) Mad. 466. 

3. The Leather Cloth Co. v. American Leather Cloth Co., (1863) 4 De. G. J. & S. 137 ; 
The Leather Cloth Co. v. Lortani, (1869) L.R. 9 Eq. at p. 352 ; Ford v. Potter, (1872) L.R. 7 
Ch. atp. 631 : 5<» T. OaAer, (1919) 24 C.W.N. 153. As to the use of the word 'patent' 
for nnpatenled articles of plaintiff, see Marshall v. Ross, (1869) L.R. SEq. 551; Lee-o. 
Haley, (1869) L.R. 5 Ch. 155 ; Cochrane v. Macnish, (1896) A.C. 225. 

4. Schovt V. Schmincke, (1886) 33 Ch. O, 546 ; Borthwick v. The Evening Post, 
(1888) 37 Cb. D. 449 ; W alter -v- Emmot, (1885) 54 L.J. Ch. 1059 ; Licensed Fictuallers* 
newspaper Co. v. Bingham, (1888) 38 Ch. D. 139 ; Henry Blachlock Co. v. Bradshaw's 
Publishing Co., (1926) 43 R.P.C. 97 ; Maaitwami v. Rajagopala, (1928) 54 M.L.J. 644. 

5. Lo'd Byron v. Johnston, (1816) 2 Mer. 29 ; Barnard y. Pillow, (1868) W.N. 94 ; 
Martin v. Wright, (1833) 6 Sim. 297. 

6. ' The International Convention as revised at Washington, 19ll ; see Kerly, Trade 
Marks, p. 812 ; Wulfing v. Jivandat Co , (1924) I.L.R. 52 Bom. 402. 

7. Purskottamdas v. Bai Dahi, LL.R. 1940 Bom. 339 : 1940 Bom. 205. 

8. Above, Chap. I, para. 27 ; below, Chap. XI, para. 24. 

9. Leather Cloth Co. y. American Leather Cloth Co., (1865) 11 H.L.C. 323 ; Hormus 
Ardethar v. Ardethar Cowasji, (1934) LL.R. 61 Cal. 571. 

10. Rodgers {Joseph) ^ Sons v. Rodgers, (W.H.) ^ Co., (1924) 41 R.P.C. 277, per 
Romer, J.; see also Burgess y. Burgess, (1853) 3 De G, M. & G. 896 ; Turton v. Turton, 
(1889) 42 Ch. D. 128 ; Kingston Miller ^ Co. y, Thomas Kingston Sf Co., (1912) 1 Ch. 573 ; 
Jameson ^ Co. y. Jameson, (1898) 13 R.P.C. 169 ; Jay's Ltd. y. Jacobi, (1933) Ch. 411 ; 
Harris, Lid. y. Harris, (1933) 50 T.L.R. 123. 
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o£ hie name he will be restrained on proof of probability of deception. 
For instance a company called ‘Short’s Ltd.,’ obtained an iujqnction 
against the defendant, Ernest Lewis Short, starting a new firm under the 
name of ‘ Short’s. ^ The Indian Companies Act^ enacts that a company 
cannot be registered in a name identical with another’s or so closely 
resembling it as to be calculated to deceive. The National Bank of India 
got an injunction against a new bank started under the name of “ the 
National Bank of Indore.’’^ 

8. Use of another’s name without injury to his trade or busi- 
ness. — There is no right to sue when the use of the name of the plaintiff or 
his property does noc injure his trade or business.^ An action to restrain 
the defendant fiom using a. name for his villa similar to that of the plaintiff’s 
was dismissed, though such use might cause inconvenience to the plain- 
tiff.® Similarly a person who was using the words “ Street London ” as 
his telegraphic address lailod to get an injunction to prevent a bank using the 
same words.® The use of a person’s name by another may be defamatory 
as where the name of a doctor of repute is used without his authority to puff 
some quack medicine.'' 

9. Remedy for ‘ passing off.’ — ^The civil remedy is an action for 
passing off. Besides, a criminal prosecution is also available for the offence 
of using a false trade mark or property mark,® but not if the person using 
the mark had no intent to defraud.® In the action for passing ofii, the 
plaintiff can ask for (a) damages, (1) injunction, (c) other appropriate relief 
like delivering up of the counterfeited articles. Damages represent the 

1. Short's Ltd Y. Short, (1914) 31 R.P.C. 294; cf. Van Oppen ^ Co. Ltd. v. Van 
Oppen, (1903) 20 R.P.C. 617 j Rodgets (Joseph) ^ Sons v. Rodgers (W. JV.) ^ Co., (1934X 
41 R.P.C. 277 ; miliarn v. Goffrtdo, 1931 P C. 15. 

2. Act VII of 1913, s. 11 (1) , in England the Companies (Consolidation) Act, 1908, 
s. 8 (1) ; see Titssaud v. Tussand, (1890) 44 Ch D. 678, North Cheshire and Manchester 
Brewery Co. v. Manchester Brewery Co., (18991 A.C. 83 , Valentine Meat JtUee Co. v. 
Valentine Extract Co , (1900) 83 L T. 259 ; Fine Cotton Spinners' Association y. Harwood 
Cash ^ Co., Ltd., (1907) 2 Ch. 184 , Borman ^ Co. y. Henry Meadows, Ltd., (1922) 2 Ch. 
232 ; Society of Motor Mann/acturere and Tradert y. Motor Manu/aeturere Inettranet 
Co., (1926) 1 Ch 676. 

3. National Bank of India s. Nitional Banh of Indore, (1932) 24 Bom. L.R. 1181; 
A. G. S. L. Assurance Co v. N. A. Ituuranee Co , 1939 Mad. 656. 

4. Bu Botilay v. Btt Bonlay, (1869) L.R. 2 P.C. 430, 441, per Lord Chelmsford. 

5. Bay y. Brownrigg, (1878) 10 Ch. D. 294. 

6. Street v. Union Bank of Spain, (1885) 30 Ch. D. 156. 

7. Boekrell r. Bougatl, (1899) 80 L.T. 666, whele however the libel was found 
against ; see also Tolley v. Fry and Sons, (1931) A.C. 333 ; above, Chap. VII, para. 20. 

8. Ss. 478 to 489, I.P.C. ; the Indian Merchandise Marks Act (IV of 1889). For 
instances, see Mohammad Rata y. E., 1930 Oudh 360; Banarsi Bae y. E., (1928) I.L.R. 9 
Lah. 49. 

9. I.P.C., ss. 482*486. The goods are liable to forfeiture , s. 9 of Act IV of 1869. 
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actual loss snstaiDed by the plaintiff, e.g„ fall in buBiness and income, i loss 
by reason of his being compelled to lower his prices to avoid being driven 
from the market,® damage to his trade reputation by reason of the spurious 
goods being inferior to the genuine ones.^ He may elect between damages 
and an account of the profits obtained by the defendant after the commence- 
ment of the wrong. ^ But neither damages nor profits are available 
against an innocent defendant who was not aware of the rights of the plain- 
tiff in the particular name or mark at the time of infringement.® But an 
injunction is available against him.® There can be no claim for penal or 
exemplary damages.'^ The plaintiff is not bound to wait till the 
infringement of a trade mark is repeated or till he gives warning and it is 
disregarded," because, " the life of a trade mark depends upon the prompti- 
tude with which it is vindicated.”® The court has also power to grant 
other appropriate relief. If the defendant is found to have spurious artiolos 
marked with the false mark in his possession, he can be ordered to remove 
the marks or deliver up the articles.* 

10. Other forma of injurious falsehood.— Apart from the above 
species of injurious falsehood, an action would lie for iuteutionally causing 
damage to a person making any false statement or representation to 
another.®* For instance, in an early case,®® damages were awarded for a 
false statement made by the defendant to a person to whom the plaintiff 
was engaged to be married, that the plaintiff was a married woman and his 
own wife, with the result that the plaintiff lost the marriage. In another 
case,®* the plaintiff recovered damages for loss of business due to the defen- 
dant publishing a false statement that the plaintiff’s wife who was assisting 
him in his shop was guilty of adultery. Similarly an action would lie for 

1. Juggi Lal'Kavialapet -v . Tht S-^adeshi Mills Co., (1928) I.L R. 51 All. 182 P.C. ; 
Hormus Ardeshar v. Ardeshar Cozjasji, (1934) I.L.R. 61 Cal. 571. 

2. Alexander v. Menry, (1895) 12 R.P.C. 360. 

3. Spalding v. Carnage, (1915) 84 L.J. Ch. 449. 

4. Edelsieny AVeWe/t, (1863) 1 De G.J. & S. 185; Slaeenger Spalding, (1910) 

1 Ch. 257. As to the nature of the account, see v. Coodviin, (1887) 36 Ch. D. 1; 

Weingarten v. Bayer, (1905) 92 L.T. 511. » 

5. Slaaenger v. Spalding, above ; nominal damages may however be awarded ; 
above, p. 351. 

6. As to the form of injunction in particular cases, see Johnston v. Orr-Euing, 
(1882) 7 A.C. 219; 13 Ch. D. 434 ; Slatenger v. Eel than, (1889) 6 R.P.C. 63L 

7. Upper Sind Cigarettes Manufacturing Co. v. Peninsttlar Tohaeco, 1941 Lah. 293. 

8. Per James, L.J« in 13 Ch. D. at p. 464. 

9. Slatenger v. Pelt ham, (1889) 6 R.P.C. 531 ; as to rights of innocent bailees, like 
the lien of a wharfinger over such goods, see Upmann v. Elkan, (1871) L.R. 12 Eq. 140 ; 
7 Ch. 130 ; Moa v. Pickering, (1877) 8 Ch. D. 372. 

10. Ratcliff -v. Evans, (1892) 2 Q.B. 824. 

IL Sheperd v. Waheman, (1661) 1 Sid. 79. See also Dixon v. Holden, (1869) L.R. 7 
Eq. 488 (a statement that the plaintiff was a partner in a bankrupt firm.) 

12. Riding V. Smith, (1876) 1 Ex. D. 9L 
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loss dne to a false statement that one of the assistants in the plaintiff’s shop 
had a contagions disease. ^ These statements though not defamatory of the 
plaintiff are actionable under the category of injurious falsehood. In fact 
even a laudatory statement may be maliciously designed to cause and may 
cause damage. If A falsely and maliciously tells B, a rich relation of C 
and a man of penurious disposition, that G did some generous act or was 
generous with his money, and thereby causes C to fall in B’a estimation and 
lose a legacy or other benefaction, A would be liable to (7.® But no action 
will lie if there is no malice. Where the plaintiff, a professional pianist, 
sued the proprietors of a music hall for making an erroneous announcement 
that she was appearing in the ball during a certain week, whereby she lost 
engagements elsewhere, it was held that the defendants made a bona fide 
mistake and were not liable.® 


1, Per Lord Kincairney in Btuee v. J- Smith, Ltd., (1898) 1 F. at p. 330 (Ct. of 
Sess.) ; Gatley, Libel and Slander, p. 151. 

2. This opinion was advanced by Sir John Campbell in his argument in JCelly v. 
Partingten, (1833) 6 B. & Ad. at p. 643. No action would however lie if the statement 
were true. 

i I’j ipiro V. Lt Morta, (1933) 40 T.L.R. 201. 



CHAPTER XT. 

INTERFERENCE WITH CONTRACTOAL AND BUSINESS 

RELATIONS. 

1. Interference with contractual and business relations.— This 
kind of wrong was brought into prominence during the last century on 
account of the development of commerce and industry and the rise of 
powerful combinations of various trade and labour interests. Courts have 
attempted to meet, the situation by recognising a right of action in the 
following cases : (a) procnrement of a breach of contract, (5) conspiracy to 
injure a man in his trade, business or employment, (c) improper interference 
by a single individual with the trade, business or employment of another. 

2. Procuring a breach of contract. — This was recognised as wrong- 
ful in Lutnley v. Gye,^ where an action was allowed against the defendant 
who induced a singer to break off her engagement to sing in the plaintiff’s 
theatre. Formerly a person could seek relief for interference with his 
contractual rights only indirectly through remedies for other torts, e.g., 
action for causing loss of service by enticing or abducting a servant, ^ action 
for slander of title or goods resulting in an intending purchaser of the 
property breaking his contract.^ Since Lumley v. &ye the invasion of such 
rights has become an iudependeut tort. This case was followed in Bowen 
V. where the defendant was held liable for procuring a brickmaker to 
break his contract of exclusive service with the plaintiff. It secured the 
approval of the House of Lords, ■ and was rested on a principle of wide 
application. “ The principle involved in it cannot be confined to induce- 
ments to break contracts of service nor indeed to inducements to break any 
contracts. The principle which underlies the decision reaches all wrongful 
acts done intentionally to damage a particular individual and actually 
damaging him.”® The doctrine of Lumley y, Gy e can also be explained 
on the ground that a person who procures an illegal act, Lc., an act which is 
illegal on the part of the immediate actor, is liable whether that act is a 
tort or a breach of contract.’’ 

3. Points to be proved in an action for procuring breach of 
contract.— In an action for tliis tort, the plaintiff must prove : (a) that 
there was a contract between himself and a third person, and {h) that the 

1. (1853) 2 E. & B. 216. 2. Above, Chap. UI, para. 2. 

3. Above.Cbap. X, para. 2. 4. (1881) 6 Q.B.D. 333. 

8, Quinn v. Leathern, (1901) A.C!. 495, 510 j South W^alet Miners' Federation v. 
Glamorgan Coal Co., (1905) A.C. 239 known as the Stopday case ; Jasper son v. Dominion 
Tohaeeo Co., (1923) A.a 709 (P.C). 

6. Pet Lord Lindley In (1901) A.C. at p. 535 ; per Lord Haldane in (1923) A.C. at 
p- 713. 7. (1853) 2 B. & B. at p. 233. 
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defendant procured a breach of it knowingly, i.e., with notice of the contract. 
It is then for the defendant to prove a lawful justification. 

4. Nature of contract broken. — The contract may be of any dea- 
(^iptioni and not merely a contract of service. An action was allowed 
againsta person who induced a clerk of the plaintiff to divulge the plaintiff’s 
trade secretg.® The contract must bo a valid and subsisting one.® 

6. Mode of procuring breach of contract.— The procurement of a 
breach of contract may be by physical violence or threat of it or of other 
harm like pecuniary loss, social or commercial boycott, or even by advice, 
persuasion, or inducement. The breach of contract must be the direct 
consequence of the defendant’s words or acts. The doctrine of Vicars v. 
Wilcochs*' that a person cannot be liable for causing the illegal act of 
another was disapproved in Bowen v. Hall,* and is no longer law. When 
the inducement is accompanied by threats or proceeds from a powerful 
person or organisation like a trade-union, the causal connection would hardly 
be open to doubt.< On the other hand, a gentle and friendly^advice given 
by the defendant to another who had reasons of his own to act as he did 
may make the defendant’s responsibility doubtful. Between these extremes 
there may be various degrees of causal connection and it is a question of 
fact in each case whether it is established.^ 

6- Malice. — ^The plaintiff need not prove malice. It is for the 
defendant to prove a lawful justification, because knowingly to procure a 
breach of contract is prima facie wrongful.® In some of the earlier cases, 
it was usual to speak of the wrong as ‘maliciously procuring a breach of 
contract.’® This led to the impression that malice in the sense of ill will or 

1. Jasptrson v. Dominion Tobicco Co , (1933) A.C. 709 ; Xational Phonograph Co., v. 
Edison Bell ConsolidaUd Phonograph Co, (1908) 1 Ch. 335; Long v. Smithson, (1918) 
88 L. J. K. B. 223 ; G. JV. K. Ltd. x. Dunlop Rubber Co, (1926) 42 T.L.R. 376 ; ai to a 
marriage contract, see Colquhoun v. Fanny Smither, (1C09) 7 M.L.T. 394. 

’ 2. ffamlyn v. Houston ,( Co., (1903) 1 K. B. 81 ; see also Exchange Telegraph Co 

V. Gregory Co., (1896) 1 Q B. 147 ; British Plastics v. Ferguson, (1940) 1 A.E R. 479 
(H.L.) 

3. Said V. Butt, (1920) 3 K.B. 497 ; see also De Francesco v. Bamum, (1890) 45 Ch.D. 
430 ; cf. Dixon v. Dixon, (1904) 1 Ch. 101. 

4. (1809) 8 East. 1 ; above. Chap. VII, para. 88. 5. (1881) 6 Q. B. D. 333. 

6. Read v. Friendly Society of Operative Stonemasons, (1902) 2 K. B. 732, 737 ; 
see also Temperton v. Russell, (1893) 1 Q. B. 715, 726. 

7. For instances, see Allen v. Flood, (1S9S) A. C. 1 ; Denaby and Cadeby Main 
Collieries, Ltd. v. Yorkshire Miners' Associati.n, (1906) A. C. 384; Stott v. Gamble^ 
(1916) 2 K. B. 504. 

8 South Wales Miners' Federatiost v. Glamorgan Coal Co , (1905) A. C. 239, 250 ; 
see Fred-Wilkins v. Weaver, (1915) 2 Ch. 323. Cf. British I^astics v. Ferguson, 
(1940) 1 A. E. R. 479 (11. L.) where knowle.lge was negatived on the facts. 

9. E.g., Bowen v. Hall, (1881) 6 Q.B.O 333 ; Temperton v. Russell, (1893) 1 Q.B. 715 ; 
see also Read v. Friendly Society of Operative Stonemasons, (1902) 2 K.B. 732 at pp. 738, 
739 ; LCaunji Vassonji v* Harsi, (1914) I.L.R. 39 Bom. 682 : 17 Bom. L.R. 225. 
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intent to injure was the gist of the action. The true rule was laid down by 

Lord Macnaghten in an oft*qnoted passage in Quinn v. Leathern'^ : 

% 

“The decision in LumUy t. Gyi was right, not on the ground of maiicious 
intention— that was not, I think, the gist of th« action— but on the ground that a 
violation of legal right committed knowingly is a cause of action, and that it is a 
violation of legal right to interfere with contractual relations recognised by law if 
there be no sufficient justification for the interference.*’ 

7. Justification. — The scope of jnstificatipa iu this class of cases 
is uncertain and has not beeu clearly defined.* The broad principle 
underlying it may be stated to bo that the defendant should have acted 
from a 6ona fide sense of right or duty.® In considering whether the 
circumstances warrant a right or duty, regard should be had to the nature 
of the contract broken, the position of the parties to the contract, the relation 
of the defendant to them, the grounds for procuring the breach, the means 
employed for the purpose, etc.* Some instances of justification may be 
mentioned as beyond question ; e.g., assertion of a claim under a prior or 
inconsistent contract,® advice of a parent to his daughter to abandon her 
engagement with an unworthy suitor.® The right or duty must be one that 
can be recognised by reasonable men. A person has no right to interfere 
with another’s contract merely because it is to his benefit or advantage, as 
where a person desires to secure the services of a skilled workman already 
engaged by another and induces him to leave his employer.^ It is no excuse 
that the defendant acted bona fide or had no ill will towards the plaintiff. 
Proof of a dishonest or malicious intent will of course negative a just cause 
or excuse. A conspiracy to procure a breach of contract would be evidence 
of such intent.® The principle of justification appears therefore to be 
analogous to that of qualified privilege in the law of defamation. But while 
the application of the principle in the law of privilege is well-settled and 
rarely presents any serious difficulty,® it is here beset with highly contro- 
versial issues of economic and social policy. Courts are often called upon to 

1, (1901) A. C at p. 310. 

2. Praii v. Britith Medical Association, (1919) 1 K. B. 244, 265 ; see also Pollock, 
Toils, p. 263 ; 36 Har. L. R. 663 ; 39 Har. L. R. 749. 

3‘. Glamorgan Coal Co. v- South Walts Miners' Federation, (1903) 2 K. B. 345 at 
p. 569. 4. /kr Romer, L.J., in (1903) 2 K.B. at p. 574. 

5. Smithies v. National Association of Operative Plasterers, (1909) 1 K. B. 310, 337 ; 
as to performance of a statutory duty ; see Stott v. Gamble, (1916) 3 K.B. 504. 

6. Per Stirling, L.J., in (1903) 2 K.B. 577 ; see also Khunji Vassonji v. Narsi, (1914) 

I.L.R. 39 Bom. 682: 17 Bom. L.R. 223 j Jekkismdas v. Ranehoddas, (1916) I. L. R. 41 Bom. 
137 : 19 Bom. L.R. 12. 7. Bowen v. Nall, above ; see (1903) 2 K.B. at p. 674. 

8. Sweeney v. Coote, (1906) 1 Ir. R. 51 ; Pratt v. British Medical Association, (1919) 
1 K.B. 244 j see also Kearney v. Lloyd, (1890) 26 L.R. Ir. 268. A mere conspiracy without 
the breach occurring before the action is not a cause of action; Dt Jetley Marks v. 
Greenwood (Lord), (1936) 1 A.E.R. 863. 

9. A controversial instance is the case of libels by trade-protection societies; above. 
Chap. VII, para. 56 (n). 
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prononnod on the propriety<of modem methods of iadustrial competition, a 
subject on which opinion is sharply divided among large sections of the 
community. 

8. lUastrations of justification. — In the well-known case of the 
South Wales Miners' Federation v. Glamorgan Coal Co.,^ the ofdcials of a 
trade-union were held liable for ordering a largo body of workmen, 
1,00,000 in number, to strike or stop work on a particular day in breach of 
existing contracts with various collieries, and it was held to be no excuse ' 
that they had no ill will towards the employers but acted honestly for the 
purpose of preventing the .attempted reduction of the price of coal by 
merchants and middlemen and the consequent fall in wages of workmen. 
This case in so far as it held that the furtherance of a trade dispute was no 
excuse, was nullified by the Trade Disputes Act, 1906.® Similarly it was 
held that a trade-union was not justified in inducing workers to remain on 
strike in breach of their contracts for the purpose of putting pressure on 
their employer and preventing his evading or breaking another independent 
contract.® In Temperton v. Russell,* the defendants, members of a com- 
mittee of trade-unions of builders, were held liable for maliciously pro- 
curing a breach of contract though they had no personal ill will towards 
the plaintiff but intended thereby to compel the plaintiff to stdp supplying 
building materials to a firm of builders who had refused to obey certain 
rules laid down by the unions. The fact that in these and similar cases 
the defendants acted honestly in the ultimate interests of themselves or 
their class was not accepted as a sufficient justification. In Camden 
Nominees v. Forcey" the defendants who were two tenants in a block of flats 
belonging to the plaintiffs were held liable for organising an opposition by 
all the tenants to refuse to pay their rents if certain complaints against the 
landlords for non-performance of their obligations were not redressed. On 
the other hand, in Brimelow v. Oasson,^ it was held that the defendants, 
members of a theatrical association called the Joint Protection Committee, 
were justified in inducing theatre proprietors not to allow the plaintiff, 
a theatrical mtmager, the use of their theatres either by breaking 
contracts already made or by refusing to enter into contracted, because the 
defendants thereby wanted to stop the under-payment by the plaintiff of his 
chorus girls who were, for want of a living wage, forced to supplement 

1. (1905) A.C. 339 ; see also Lot kin v. Li^ng, (1915) .\.C. 814. 

2. Below, para, 9. 

3. Smithies v. National Association of Operative PlasiertTs, (1909) 1 K.B. 310, S37 ; 
see also Conway v. INode, (1909) A.C. 506; below, para. 25. 

4. (1893) 1 Q.B. 716. 6- (1940) 1 Ch. 352. 

6. (1924) 1 Cli. 302; see Sir K. Pollock's aiHcte in sttppon of this decision in 
40L.Q.R. p. 139 : but sec Salnund, Tons, p. S90f.n. See also Vt Jeilef Maris v. 
Greenwood, (1936) 1 A.E.R. 863. 

46 . 
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their earnings by leading immoral lives. It wa% held that the defendants 
were only discharging a duty to their calling and to the public. 

9. Trade Disputes Act, 1906.^ — This statute enacts : 

“An act done by a person in contemplation or /urtlierance of a trade dispute shall 
not be actionable on the ground only that it induces some other person to break a con- 
tract of employment.” 

“Trade dispute means any dispute between employers and workmen, or between 
workmen and workmen, which is connected with the employment or non-employment or 
the terms of employment or with the conditions of labour, of any person. 

This Act was a great victory for trade-unions in England who were 
thus protected in organising strikes even in breach of existing contracts. 
The Trade Disputes and Trade Unions Act, 1927- withdraws the protection 
in the case of a strike or a lock-out which has any object other than or in 
addition to the furtherance of a trade dispute within the trade or industry 
in which the strikers or employers locking out are engaged, and is designed 
or calculated to coerce the Government either directly or by infliction of 
hardship on the community. This Act was the result of the general strike 
in England in May, 192 6, 

10. Conspiracy. — The action for conspiracy in the mediaeval English 
law was the remedy for damage done by combinations to pervert justice 
and was ultimately superseded by the action for malicious prosecution.* 
In the modern law of torts, it is the remedy for damage done by certain 
forms of concerted action in the course of trade and industry. In that sense 
it is the creation of the case-law of quite recent times. In the Eng- 
lish criminal lawf however, the term ‘ conspiracy’ has a much longer 
standing. It originally referred to particular kinds of combinations 
which were made punishable by various mediaeval statutes, e,g., com- 
binations to pervert justice,* to raise prices® or wages.® In course of time 
and owing mainly to the influence of the Court of Star Chamber which 
punished all conspiracies against the public interest, the offence became 
generalised in its modern form, and was defined as “ an agreement between 
two or more persons to do an illegal act or an act which is not illegal by 
illegal means.^”^ A similar definiiion was added to the Indian Penal Code® 
in 1919, the immediate occasion and object being the suppression of sedi- 
tious and anarchical associations in this country. The civil wrong differs 
from the crime of conspiracy in that damage is essential in a civil action 

1. 6Ed. 7, c. 47. 

2. 17 & 18 Geo. 5, c. 32, S. 1. For an interesting criticism of its policy, see W. A. 
Robson, SIL.Q.R. 205, 206. 

3. Above, Chap. VIII, para. 2. • 4. Above, Chap. VIII, para. 3. 

6. Below, para. 14. 6. Below, para. 18. 

7. Mulaehyy. A, (1868) L.R. 3 H.L. 317, Willes, J. 

8. S. 120-A, added by the Crh Law Amendment Act (VlII of 1919), S. 3. 
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while the mere agreement is regarded as a pablie danger and made a 
punishable offence. The damage in this class of actions is usnally loss of 
employment, business, or trade. 

11. The element of ‘ conspiracy ’ in relation to the tort.— The 
place occnpied by the element of conspiracy in the composition of the civil 
wrong now known by that name has been the subject of controversy. It 
may be useful to consider here the relation which conspiracy may bear to 
other independent torts. It may be material in the following ways : 
(a) It may be a circumstance of aggravation, ^ e.ff., a concerted assault, libel, 
or inducement to break a contract, (b) It may be evidence of the causal 
connection between the conduct of the wrongdoers and the resulting 
damage, as the pressure of numbers can often achieve what a single person 
cannot, e.ff., dismissal of a workman in breach of a contract of employment 
by an einployer at the request and out of fear of a powerful trade-union, 
(c) It may be evidence of malice or the absence of a proper motive or 
justiiicatian, e-ff., a conspiracy to hiss an actor when he appears on the 
stage.® (d)‘ It would prove the joint liability of two or more persons for 
the same tort.3 In these cases the element of conspiracy is collateral to or 
evidentiary of an independent tort, because even a single individual who 
does similar harm will be liable. The modern doctrine of ‘actionable 
conspiracy ’ is that a’ conspiracy maliciously to injure a person in bis trade, 
business, or employment and resulting in damage to him is actionable 
though the damage if caused by a single person may not be actionable. The 
leading authority for the doctrine is Quinn v. Leathern.* Two other 
decisions of the House of Lords have also a bearing on the subject, viz., 
Mogul Steamship Go. v. McGregor* and Allen v. Flood.* These cases, 
described as “ the famous trilogy may be considered in their chronologi- 
cal order. This trilogy however did not represent the last word on the 
subject and has been supplemented by two other decisions ^ of the 
House of Lords, Sorrell v. Smith, znd. the recent one in Crofter Harris Tweed 
Co. V. Veitch which perhaps has helped more than the previous eases to 
clarify this difficult branch of law. 

12. Mogul Steamship Co. v. McGregor. — The defendants who were 
a firm of shipowners trading between China and Europe, with a view to 

1. Weston V. J’eary Mohan Dass, (1912) I.L.R. 40 Cal. 898, 951. 

2. Gregory v. Dnke of Brunswick, (1844) 6 M. & G. 205, 953 ; above, Chap. Vll, 
para. 74 (a). 

3. Kearney y. LJoyd, (1890) 26 L.R. Ir. 268, at p. 280 ; below, Chap. XIX, para. 2S. 

4. (1901) A.C. 495. 5. (1889) 23 Q.B.D. 598 ; (1892) A.C. 25. 6.' (1898) A.C. 1. 

7. Per Viscount Cave in Sorrell v. Smith, (1925) A.C. 700 at p. 711. 

8. Below, para. 13.' “ We hope that in the interest of the national drive for salvage 
the famous trilogy of cases together with Sorrell v. Smith may be confined to the scrap- 
heap i " 68 L.Q.R. 150. 
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obtain for themselves a monopoly of the homeward tea trade and thereby 
keep up the rate of freight, formed themselves into an association, and 
offered to all such merchants and shippers in China as shipped their tea 
ex-dusively in vessels belonging to memi)erfl of the association, a rebate of 
five per cent, on all freights paid by thorn. They denied this concession to 
those who shipped goods in non-association steamers like those of the^lain- 
tiffs who were rival shipowners. The defendants thereby caused serious 
loss of business to the plaintiffs. It was held/ however, that they were not 
liable ; because, first, they combined only to advance their own trade 
interests and not maliciously to injure the plaintiffs ; secondly, they did not 
adopt any illegal means like fraud, intimidation or molestation, e.g., driving 
away customers by show of violence, impeding or threatening servants or 
workmen, inducing a breach of contract ; thirdly, there was no indictable 
conspiracy by the mere fact that the agreement i)etween the defendants was 
illegal in the sense that it was in restraint of trade and void or unenforce- 
able. The decision in this case has been regarded as of high authority and 
followed in England and in India. i 

13. lllttstrationa of the right of trade combination.^— The follow- 
ing are some well-known cases applying the rule in the Mogul case in favour 
of trade combination. 

Wart and £>t Frtvilie, Ltd. v. Motor Trade Attoeiati on.’ t The plaintiifs were 
dealers in motor cars. The defendants were an associattpn of motor manufacturers and 
Its officers. The association for the purpose of regulating prices provided by its bye-laws 
that on proof that any person sold motor articles at a price different from that fixed by 
its members, his name would be placed in a list called ' the stop-list, ’ and notice would be 
giyen to all its members to slop dealing with him. The plaintiffs, who were not 
members of the association, adyertised on behalf of a customer, a car for sale at a price 
higher than that fixed by the manufacturer, amember of the association. The association 
thereupon placed the plaintifFs' name on the stop-list and published it in trade journals 
In an action to restrain the publication the Court of Appeal held that it was done 
bona Jide in the protection of the trade interests of the defendants and was not wrongful. 

Sorrell v. Smith.*' : The plainfill', a retail news-agent withdrew his custom from a 
wholesale news- agent R. He did this at the instance of a trade-union of retail news-agents 
who with a view of limiting the number of retail newspaper shops in .a certain area, 
wanted to put pressure on R to stop supplying news-papers to certain newcomers who 
opened shops without the union's permission. The defendants, an association of news- 
papers, disapproved of the said policy of the trade -union and wanted the plaintiff to 
resume his business with R. In order to compel the plaintiif to do so, they threatened to 
discontinue the supply of newspapers to W, and to S who supplied W^with newspapers, 
so long as W supplied the plaintiff. An action to restrain the defendants from interfering 
with the right of the plaintiff to continue contractual relations with W -was dismissed by 
tbe House of Lerds on the ground that the defendants acted only with a view to advance 
their own interests and had not committed or threatened to commit any wrong.* In the 

1. Bhola V. Lachmi Narain, (1931) I.L.R. S3 All. 316. 

2. For another instance, see Reynold! v. Shipping Federation, (1924) 1 Ch. 28. 

3. (1921) 3 K.B. 40. 4, (1926) A.C. 700. 5. (1926) A.C. at pp. 724, 733. 
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view of their Lordships, malice is an essential ingredient in an action for conspiracy and 
was absent in that case.*' 

Thofnt V. Motor Trade Anoeialion.^ : Here as in U^are and Dt Freville's case a 
.. stop-list ' in the motor trade was in question but the subject "of a criminal prosecution. 
The House of Lords held that the demand of payment of a find as an alternati-ve to 
placing a person’s name on the stop-list was not punishable under the Larceny Act which/ 
makes it an o-HTence to demand money with menaces and without any reasonable or 
probable cause. The decision of the Court of Appeal in Ware and De Freville's case 
was approved. * 

Crofter ffarris Tweed Co. v. Veiteh.* : The plaintiffs were seven producers of tweed 
cloth in the island of Lewis in the Outer Hebrides. They purchased yarn from the main- 
land and had it woven into tweed by the crofters in their own houses.. This tweed could 
be sold at a much cheaper price than tweed woven by crofters from yarn spun by the 
spinning mills in the island. The defendants were officials of a trade-union whose 
members were the workpeople in the spinning mills as well as dockers on the dock in 
the island. The trade-union desired to enable the mills to raise the wages of the work- 
people and for that purpose to raise the price of tweed. With this object in view the 
defendants Imposed an embargo at the chief port of the island on the export of all tweed 
made from mainland yarn and on the Import of such yarn, thereby making the dock 
people refuse to handle the yarn consigned to producers like the plaintiffs or the tweed 
exported by them. The result was to enable island-spun yarn produced by the mills to 
he sold hut also to destroy the business of the producers like the plaintiffs. The House of 
Lords dismissed an action by the plaintiffs for an injunction to compel the defendants to 
raise the embargo. It was held that the defendants' real or predominant purpose or 
object was the test and as that object was to benefit the employees who were memb^s of 
the union there was no conspiracy to injure. 

14. Policy of the law allowing trade combination.— The decision 
in the above cases gives effect to the economic theory that ‘ free competition 
is worth more to society than it costs,’* and that it is undesirable to place 
restrictions on trade competition by individuals or combinations of 
individuals, though it may ijiflict injury on other persons or even on the 
public by keeping up prices. But in mediaeval England a different policy 
prevailed, and Parliament hud passed statutes® forbidding trade operations 
by individuals or combinations to raise prices of goods or to obtain a 
monopoly in any particular trade. The mediaeval system broke down with 
the expansion of trade aiid industry, and gave way to the doctrines of 
“free competition" and "Inwses faire'' preached by Adam Smith and Mill. 

L The onus is on the plnintifTto piove it, and not for the elefendaut to show a just 
cause Lord Buckm.'vster, '/Wf/., at p. IAS. (1937) A. C. 797. 

. 3. (1942) 2 A.E.R. 142 : 1943 A.C. 435. 

4. Fer Holmes, J., in Vegelakn v. Giintner, (1896) lOV M.abs. 93 ; Wigmore, Cases on 
Torts, Vol. II, p. 373 . 

5. These statutes, e.g., (15SS) 5 & 6 Ed. 6, c. 14, punished offences known as 
‘forestalling’ (buying of goods on their way to the market), ‘ingrossing’ and ‘regrating, ' 
(buying of goods wholesale and seliiug them wholesale). See on this subject, Stephen, 
History of Crl. Law, Vol. HI, p. 199; Winfield, History of Conspiracy, p. Ill ; 
Holdsworth, Vol. HI, p. 376. 
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The old BtaUites became obsolete aud were finally repealed. ^ In modern 
times many western countries have reverted to the policy behind the 
mediaeval English statutes and have in the public interest passed laws 
imposing restrictions on the operations of large combinations like trusts 
and cartels.* 

15. Allen v. Flood.* — The plaintiffs were two ‘shipwrights’ or 
workers on the wooden parts of a ship. They had been engaged on 
repairs of a ship on" the ironwork of which certain ironworkers called 
‘boiler-makers’ were also engaged. The ironworkers came to know that 
the plaintiffs had previously beem employed for doing the ironwork of 
another ship and thereupon resolved in a meeting of their union not to 
work with the plaintiffs. The defendant, Allen, who was an official of the 
union communicated their decision to the plaintiffs’ employers who 
thereupon discharged the plaintiffs. As the plaintiffs had been engaged 
from day to day and their employers did not commit a breach of contract iti 
discharging them, the defendant could not be held liable for procuring a 
breach of contract. There was a claim against him for conspiring with two 
other 'officers of his union but this was not considered for want of 
evidence to support it. Therefore the question for. decision was whether 
the defendant was liable for maliciously injuring the plaintiffs by inducing 
tbeir employers to do something which it was lawful for the employers to 
do, viz,, to refuse to employ or enter into a contract with the plaintill's. 
The House of Lords answered it in the negative, and thus overruled a 
contrary opinion expressed in Tempertan v. Russell.* The case occasion- 
ed a great deal of dlBCusaion about the place of malice in legal liability and 
is regarded as authority for the proposition that the existeuce of a bad 
motive in the case of an act not in itself illegal, will not convert that act 
into a civil wrong. This proposition in spite of its apparent generality, has 
no application to damage done by a malicious conspiracy to injure a person.' 

16. Quinn v. Leathern.* — The defendants were a trade-union of 
butchers in Belfast. The plaintiff. Leathern, was a meat seller and he 

1. (1752) 12 Geo. 3, c. 71 ; (1844) 7 & 8 Viet., c. 24. 

2. In the U. S. A., the Sherman Anti-Trust Act, 1890 i the Clayton Act, 1914 ; 
ace Kales, Cases on Contracts and Combinations in Restraint of Trade, Vol. 11, 
pp. 763, 1239 ; as to anti-trust laws in some of the British Dominions and in Germany, 
see Haslam, Law Relating to Trafle Combinations, Chap. VI. In England the question 
was considered by a committee appointed in February, 1918 ; ibid, p. 139. 

3. (1898) A. C. 1 ; (189S) 2 Q. B. 21 (C.A.). 

4. (1893) 1 Q. B. 715. 

3. Sorrell v. Smith, (1925) A. C. 7(X) at pp. 724, 733 ; Thorne v. Motor Trade 
Aisoeiation, (1927) A. C. 797, per Lord Wright. The cases which applied the rule to 
conspiracies seem therefore to be of doubtful authority now, e,g.. White v. JiUtp, 
(1931) 1 CU. 1 ; Davies v. Thomas, (1920) 2 Ch. J.89 : Wolstenholme y. Ariss, (1920) 
2 Ch. 403. 6. (1901) A.C. H9S. 
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employed men who were not members of the trade-union. The defendants 
resented this and called upon the plaintiff to discharge his men, though he 
offered to pay up all fines due by them and have them admitted into the 
union. The defendants howovor insisted on their demand, and on the 
plaintiff failing to comply with it, procured one Munce, a customer of the 
plaintiff, to stop buying meat from the plaintiff, by threatening Munce' that 
otherwise they would ask his employees to stop work. They also issued 
‘black lists* containing names of traders who had dealings with the plaintiff 
and one of them stopped buying from the plaintiff in consequence. It was 
held that the defendants were liable for conspiring maliciously to injure 
the plaintiff by inducing his customers and servants not to deal with him or 
continue in his employment. This case was followed in Giblan v. National 
Amalgamated Labourers' Union of Great Britain and Ireland.^ Tbe 
defendants, officers of a trade-union, in order to compel the plaintiff, 
a workman and member of the union, to -pay certain dues to tbe 
union, prevented his obtaining employment by threatening his employers 
that they would call out their men if he was retained. The defendants and 
their union were held liable on the ground that their motive was to injure 
the plaintiff. These cases led to agitation by trade-unions resulting in the 
Trade Disputes Act, 1906.* It enacts : 

“ Ad act doae in pursuance of an agreement or combination by two or more persons 
shall if done in contemplation or furtherance of a trade dispute,* not be actionable, 
unless the act, if done without any such agreement or combination, would be actionable.'* 

Therefore, the doctriiie of Quinn v. Leathern was nullified just in that 
class of cases for which it was evidently intended.* The occasion for invok- 
ing it in other than trade-union cases is rare.® In Pratt v. British Medical 
As8ociatio7i,^ a doctor obtained damages against the British Medical 
Association for conspiracy to procure his boycott by other members of the 
profession resulting in loss of practice. In India, the position is similar to 

1. (1903) 2 K. B. tfoo. 

2. The protection conferred by this Act is qualified by the Act of 1927 already 
stated. It was so held even independently of this Act ; Afattoiml Sailors' and Fir em in’s 
Union V. Reedt (1926) Ch. 536. 

3. For its definition, see above, paru. 9 ; for its interpretation, see Conway v. IVade, 

(1909) A.C. 506; Larkin v. (1915) A.C. 814 ; v. ify*. U9t9) 2 Ch. 129; 

Hodgts V. Webb, (1920) 2 Ch. 70 ; White v. Riley, (1921) 1 Ch. 1 ; Dallimore v Williams, 
(1914) 30 T.L.R. 432. 

4. The doctrine is followed by many Courts in the U.S.A. ; Cooley, Torts, Vol. II, 
p. 598 ; Burdick, Torts, pp. 83, 326. 

5. For instances in India, see Weston v. Peary Mohan Doss, (1912) T.L.R. 40 
Cal. 898 : 18 C.W.N. 185 ; Hem Chandra v. Bepin Behary (1920) I.L.R. 47 Cal. 1079 : 
24 C.W.N. 800; Ambika Prasad v. Whitioell, (1907) 6 C.L.J. 118 ; Templeton v. Laurie, 
(1900) I.L.R. 25 Bom. 230 : 2 Bom. L. R. 244. 

6. (1919) 1 K.B. 244 ; cf. Thompson v. Hew South- Wales Branch of the British 
Medical Association, (1924) A.C. 764. 
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that in England, by reason of the Indian Trade Unions Act, 1926, which 
exempts registered trade-unions and their officers from being sned in 
respect of any act done in tnrtherauce of a trade dispute. 

17. Points to be proved in an action for conspiracy.— In this 
action the plaintiff hta to prove conspiracy, malice and damage. Malice 
means an improper motive to injure the plaintilf and excludes the legitimate 
motive of advancing the defendant’s interests. As these motives are often 
inseparably mixed in this class of cases,® the burden of proving malice 
would ordinarily be difficult to discharge.® In Quinn v. Leathern the 
decision proceeded on a finding of malice, but it is quite arguable that the 
defendants acted also in the interests of their union as they conceived them.* 

. 18. Historical background of the doctrine of Quinn v. Leathern. 
The history of the law of conspiracy in its application to labour combina- 
tions in England is a subject of considerable interest. A reference to some 
of its salient incidents will show the part played by the courts in the long 
and eventful controversy between capital and labour, and the place occupied 
by the decision in Quinn v. Leathern in the history of that controversy, 
(o) Before 1825. — The economic theory of mediaeval England involved state 
regulation not merely of prices but of wages and the prohibition of 
combinations of traders as, well as of workmen. “ But while the 
statutes against trade combinations had become obsolete by the eigh- 
teenth century, those against combinations of workmen continued in 
a stringent form till 1824, when they were repealed and combina- 
tions of workmen as well as employers were declared lawful by Parliament.* 
(6) 1825-1815. — An Act of 1825, however, made it a punishable offence 
for any ’ person by violence to person or property, by threats, 
intimidation, molestation or obstruction, to force any workman to give up 

1. Act XVf of 1926, S. 18. The Trade Disputes Act (Vli of 1939), S. 16 like the 
Engli-h Act of 1927 malces a general strike illegal. It also makes provision for inve'tiga- 
tion an l settlement of trade disputes. For a case under this A4t, see Af. v. Alme, (1933i 
37 Bom. L. R. 892. ' 2. Per Lord ?umner in So’^rell v- Smith, (1933) A.C. at p. 739. 

3. Dallimore v. U'iUiamt, (1912) 29 T.L R. 67 (afidition of bad motive does not take 
avray the defen. e of trade disputes); Piisay v. Hanvmantha R.ie, 20 Mys. L J. 131. 

4. Per Lord Lindley in (1901) A.C. at p. 336 ; per Serutton, L.J., in (1921) 3 K.B at 

p. 67 ; per Viscount Maugham in Crofter Harrir Twetd Co. v. Veitek, (1943) 1 A.E.R. at 
p. 133 ; Holmes, J., in Vegelahn v. 11896) 167 Mass. 93 ; Wigmore, Cases on 

Torts, Vol. 11, p. 373. The attitude of judges in this class of cases has been contrasted 
with that in the case and other cases allosving capitalistic methods of trade-war 

and boycott and has been characterised as unfair; Webb and Webb, History of Trade 
Unionisn:, p. 593 ; as to the danger of judges being induenced by class sympathy, see 
Serutton, L.J., (1921) 1 Camb. L. J. 6. at p. 8 cited in Hastam, Law Relating to Trade 
Combinations, p. 193 ; see also below. Chap. XiV, paras. 32 and 60 ; Chap. XVI, para. 19. 

5. On this subject, see Stephen, History of Crl. Law, Vol. HI, pp. 303-237; Harrison, 
Law of Conspiracy, pp. 122-144 : Hoidsworth, VoL IV, p. 379. 

6. 3 Geo. 4, c. 93. 7. 6 Geo. 4, e. 139. 
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any employment, or any employer to alter his method of managing his 
business. Daring the next fifty years the law was distinctly unfavourable 
to organised labour. In the first place, courts held that trade-union 
methods like strike, boycott and picketing amounted ,to intimidation and 
molestation and were punishable under this Act.* They also enunciated 
the doctrine that such methods were indictable as well as actionable at 
common law.^ Besides, courts also held that a combination of workmen to 
raise wages was in restraint of trade and illegal, and therefore a criminal 
conspiracy.* The result of these views was that workmen and their leaders 
were punished in several criminal prosecutions.* (c) 1875-1901. — ^This led 
to the alteration of the law by the Conspiracy and Protection of Property 
Act, 1875,® which enacted ; 

“ An ngreemant or combination by two or more porsont to do or procure to be done 
any act in contemplation or fnrtherance of a trade dispute between employers and work- 
men shall not be indictable as a conspiracy if such act committed by one person would not 
be punishable as a crime.” 

By obtaining this enactment trade-unions scored a great victory over 
courts of law. But they had soon other difficulties to face. Though they 
could not be prosecuted, it was held that they could be sued in civil actions 
for damages in certain cases. In the first place, the principle enunciated in 
Lumley v. Gye* and affirmed in Bowen v. HalP could be used against 
them when they procured a breach of contract of employment. It was so 
used in Temperton v. Bussell.* Secondly, it was held in the last mentioned 
case that they could be sued also for maliciously inducing a person not to 
enter into a contract. This doctrine suffered a temporary set-back* on 
account of the decision in Allen v. Elood^^ but was reaffirmed in Quinn v. 
Leathem.^^ At the same time the House of Lords also held in the Taff Vale 
case** that a trade-union though an unincorporated body could be sued and 
made to pay damages from its funds. These decisions were undoubtedly 
pieces of judicial legislation intended to meet what the judges considered a 
new social evil. “ The House of Lords first invented a new civil offence 
and then created a new kind of defendant against whom it could be 

1. Stephen, History of Crl. Law, Vol. Ill, pp. 217, 218 ; Haslam, Law Relating to 
Trade Combinations, pp. 66-69 ; Skinner v. Ketch, (1867) L.R. 3 Q.B. 398. 

2. See the report of Erie, CJ., as President of the Royal Commission on Trade 
Unions, (1867) ; see also Report of the Royal Commission on Trade Disputes, 1906- 

3. mton V. Eekersley, (1856) 8 E. & B. 47 ; Walsby v. Anley, (1861) 30 L.J. M.C. 121, 

4. Eg., K. y. Ro-julanis, (1851) 5 Cox. C.C. 436; R. v. Druiu, (1867) 10 Cox. C.C. 592 ; 
Webb & Webb, History of Trade Unionism, pp. 278-9. 

5. 38 * 39 Viet., c. 86, S. 3. 6. (1853) 2 E. & B. 216 ; above, para. 2. 

7. (1881) 6 Q.B.D. 333 ; above, para. 2. 8. (1893) 1 Q.B. 715 ; above, para. 8. 

9. E.g., Huttlty V. Simmens, (1898) 1 Q.B. 181 decided by Darling, J., a few days 
Aliet Allen y. Ehod. 10. (1898) A. C. 1. 11. (1901) A.C. 495. 

12. (1901) A.C. 426 ; another was the Glanurgan case, (1903) 2 K.B. 545. 

47 
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alleged.”! These cases led to aeriotiB discontent in the ranks of labonr 
which thereupon proceeded to organize itself as a political party and secnred 
their reversal by Act of Parliament in 19.06. 

,, 19. Rational basis of the doctrine of Quinn v. Leatbem.— The 
rational basis of the doctrine is involved in considerable nucertainty and 
difficulty. There are three different views. They are set out in the 
following three paragraphs. 

20. The civil wrong must be also a criminal offence.— A combina- 
tion to injure a person by interference with his trade, business or 
employment is an indictable conspiracy under the common law ; therefore 
it is actionable if followed by damage, though a single individual causing 
the same damage may not be liable. This theory was propounded in 
Quinn v. Leathern^ by Lord Brampton, and in Sorrell v. Smiths by Lord 
Dunedin who accepted its logical corollary, viz., that there can be no civil 
action for conspiracy on facts which fall short of a criminal conspiracy. 
This view assumes that the crime of conspiracy is very wide in its ambit.* 
It does not appear to be warranted by the definition of the crime as an 
agreement to do an ‘ illegal act,’ i.e., an act which is per se an offence, or a 
civil wrong, of is prohibited by law.® It sounds like a distant echo of the 
doctrine that prevailed in the middle of the last century and was superseded 
by the legislation of 1375. It is inapplicable to a combination of workmen 
acting in furtherance of a trade dispute.® There has been no prosecution 
on facts similar to those in Quinn v. Leathern since 1875, nor is one likely 
to succeed. 

21. Conspiracy is only evidentiary. — The second view is that 
conspiracy has only an evidentiary value and an action will lie even against 
a single individual for acting as the defendants in Quinn v. Leathern did. 
Two different kinds of causes of action have been suggested, (a) Inten- 
tionally to cause damage to another in his property or trade is actionable if 
there is no just cause or excuse. (5) A person is liable for procuring 
another to do an act which may be lawful for the latter to do, if the former 
employs illegal means like intimidation, molestation or coercion ; and a 

1. Jenks, A Short History of English Law (2nd Ed.), p..337.; see also Si L.Q.R.205. 

2. a901) A.C. at p. 528. 3. (1926) A.C. at p. 725. 

4-. Holdsworth, Vol. VII, p. 397 j ptr Bowen, L.J„ in 23 Q.B.D. at pp. 616, 620. 

5. I.P.C., S. 43. 

6. The phrase meant under the Act of 1875, a dispute between employers and work- 
men, and would appear to apply to the dispute between Leathern and the defendants in 
. Qninn v. Ltathtm. The phrase is not employer and his workmen •, but see ptr Lindley, 

L.J., in (1901) A.C. at p. 536. It is doubtful if there was a dispute between Munce and the 
defendants so as to justify their threatening a secondary or sympathetic strike of his 
workmen but the doubt was intended to be removed by the wider definition in the Act of 
1906 ; ptr Loreburn, L.C., in Conway V. iVadt, (1909) A.C. at p. 611. 
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threat to procnre a person’s customers, employers or workmen to leave him 
amounts to such means. The first rule was propounded by Bowen, L.J., in 
the Mogul case.^ and accepted by Lord Bindley in Quinn v. Leathern. On 
that view, conspiracy would be evidence of malice or absence of just cause. 
The second view lays emphasis on unlawful intimidation or threats. It was 
suggested by Lord Halsbury’s judgment in Quinn v. Leathern^ and adopted 
among others by Justice McCardie in Pratt v. British Medical Association.^ 
These views were however rejected in the Ware and De Freville case* by 
Atkin, L.J., whose judgment was cited with approval in Sorrell v. Smith* 
by Lords Dunedin and Buckmaster. The view that conspiracy was only an 
incidental feature in Quinn v. Leathern was characterised by Lord Dune- 
din as “ the leading heresy.”' Though the position cannot be taken as 
quite settled, the approved doctrine now appears to be that malice and 
conspiracy are the constituent elements in the cause of action and would 
render unlawful even acts which may be lawful if done by a single indi- 
vidual. Threats by themselves cannot be a cause of action as there may be 
a threat oh the part of many to do what they have a right to do, e.g., to 
atop work. Therefore a number of people procuring the discharge of a 
fellow servant by telling their employer that otherwise they will leave his 
service are not liable on the mere ground of intimidation.'^ But if they 
acted maliciously the result would be different.® 

22. MaliciORS conspiracy is the gist of the wrong.— The third 
view is to rest the doctrine on a ground of policy, viz , that a malicious 
conspiracy of two or more persons to injure another is such a powerful 
source of mischief and annoyance that courts must afford civil redress for the 
person injured by it.® This view steers clear of the difficulties in attempt- 
ing to deduce the doctrine from well-known rules of legal liability. This 
was the view upheld in the recent decision of the House of Lords already re- 
ferred to. There must be a conspiracy to injure and where there are mixed 
motives behind the acts complained of, the real and predominant motive or 

1. 23 Q.B.D. at p. 613'; below, paras. 24 and 23. 

2. (1901) A.C. at p. 507 ; also fir Lord Ljndley, at p. 539. 

3. (1919) 1 K.B. 244 ; see also Wart and De Freville, Ltd. v. Molar Trade AssoefatioH, 
(1921) 3 K.B. at pp. SO-91 per Scrutton, L.J. ; Valentine v. ITyde, (1919) 2 Ch. at pp. 149, 
XZOiper Astbury, J. ; Kearney v. Lloyd, (1890) 26 L.R. Ir. 268 ; Sweeney v. Coote,- (1906) 
1 Ir. R. 51, 109 ; G. C. Cheshire. 3^ L.Q.R. at pp. 207-11. 

4. (1921) 3 K.B, 40 at p. 91. 

5. (192S) A.C. at pp. 726, 747 ; see also Thorne v. Motor Trade Atioeiation, (193?) 

A.C. 797. 6. (1925) A.C. at p. 719. 

7. Allen v. Flood, (1898) A.C. at p. 129 ; White v. Riley, (1921) 1 Ch. 1. As regards 
the suggested distinction between threats and warning, see Sanfen Bnsnaeh, (1913) 
29 T.L.R. 214 ; Pratt v. British Medical Aesociation, (1919) 1 K.B. at p. 261. 

8. Per Atkin, L.J., in (1921) 3 K.B. at p. 83. 

9. Per Lord Lindloy in (1901) A.C. at pp. 538, 542; Vegelahn v. Gun/nerl (1JS96)- 
167 Mass. 92 ; Wigmore, Cases on Torts, Vol. II, 373 at p. 3'78,per Holmes, J. 
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purpose CQTiBt be ascertained. If that motive or purpose is to advance the trade- 
interests of the persons acting who bona fide or honestly believe that their 
interests would suffer unless they so act, there is no actionable conspiracy. ^ 

23. Interference with trade or business by a single individual.— 
An action lies in the following cases against a single individual for causing 
injury to another by interfering with the latter’s trade, business or 
employment : (a) The interference may be by means of the commission 
of a crime or tort, e.g,, libel, injurious falsehood. (6) A person may 
cause injury to another by procuring a third person to do an act which 
it is not lawful for that person to do, e.g„ a tort or breach of contract, 
(c) Ho may cause injury to another by procuring a third person to do 
an act which it is lawful for that person to do, e,£r., not to enter into a 
contract, or to have trade or business dealings with the latter. In such a 
case he is liable if he procures the act by illegal means,- e.g., a crime or tort 
or a threat of it, as by dissuading one’s customers or servants by violence 
or threat of violeuce,^ nuisance,* threat to injure property or to institute 
vexatious legal proceedings.® The person compelled by illegal means to act 
against his will would also have a remedy against the wrongdoer.* 

24. Theory that intentionally causing damage to another is 
prima facie actionable. — Besides the above, another cause of action 
has been suggested, viz,, to intentionally cause damage to another in his 
property or trade is actionable unless the person causing it had a just cause 
or excuse. This doctrine was propounded by Bowen, L.J.. in the Mogul 
case'^ and was commended by Sir Frederick Pollock.* But it has also been 
the subject of criticism.® It appears to be inconsistent with Allen v. Flood, 
if that case is understood to decide that it is not unlawful to induce a 
person's employers ;not to employ him. It has however been suggested 

1. Crofter Harris T-aieed Co. v. Veitch, (1942) 2 A.B.R. at p. 154 per Lord Simon, L.C.; 
at p. 157, per Lord Wright. 

2. Per Lord Watson in Allen v. Flood, (1898) A. C. at p. 96. In Ham Hee v. Ah 
Fong, (1934) I.L.R. 13 Rang. 175, an action for damages for improperly obtaining from 
the Local Government an order staying the issue of a pasyn-broker’s licence to the 
plaintiff was dismissed on the ground that the alleged illegal means, vie., false statements 
in the petition for stay, were not proved. This appears to be a case of alleged injurions 
falsehood and would fall under the hrst head aforesaid, 

3. ’ Tarleton v. McGawley, (1793) 1 Peake 270 ; Garret v. Taylor, (1620) Cro Jac. 667 ; 
Hem Chandra v. Bepin Behari, (1920) I.L.R. 47 Cal. 107S ; 24 C. W. N. 800. 

4. Keeblev. Hieheringill, (1707) 11 Mod. 75; Lyons v. Wilkins, (1896) 1 Ch. 811; 
(1899) 1 Ch. 255 ; above, Chap. VI, paras. 26 and 39. 

5. Ware and De Preville Ltd. v. Motor Trade Assoieation, (1921) 3 K. B. at p. 83 ; 

Allen v. Flood, (1898) A.C. at p. 105. 6. Allen v. Flood, (1898) A.C. at p. 98. 

7. 23 Q.B.D. at p. 613 ; for a wider rule by the same learned judge, see Skinner ^ 
Co. V. Shev) ^ Co; (1893) 1 Ch. 413, 423 ; below, C hap. XIII, para. 4. 8. Torts, p. 260 

9. (1898) A.C. at p. 139, /er Lord Herschell; Ware and De Freville Ltd. v. Motor 
Trade Association, (1921) 3 K.B. at pp. 70, 78; Arthur Cohen’s Memorandum in the Report 
of the Royal Commis' ion on Trade Disputes 1906, at p- 29. 
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that the decision may be explained, consistently with the above doctrine, 
to rest on other grounds, via., (a) that Allen had a just cause or excuse in 
protecting the interests of the members of his trade-union^ ; (6) that he did 
nothing more than communicate the fact that his men had already decided 
to stop work unless the plaintiffs were discharged, and was only, their 
mouthpiece for communicating their decision.^ It has also been suggested 
that even on the assumption that he told the plaintiffs’ employers that he 
would call out his men unless the plaintiffs were discharged, he would not 
be liable if he had a right to do so by virtue of his position in the onion.3 
Apart from the above difficulty due to precedent, the doctrine is also open 
to the criticism that it is too wide and makes the sphere of justification 
vague and indefinite. For instance, a person has a right to employ or not 
to employ a servant, to serve or not to serve another, to deal or not to deal, 
with another, to trade or not to trade; It is good law since the Gloucester 
Grammar Schoolmaster's case *■ that one person cannot sue another for 
injury due to the latter exercising his right to trade. Damage resulting from 
the exercise of these rights is not actionable though it' is caused mali- 
ciously." The position is the same where a person tells another that 
he proposes to exercise any of these rights and thereby causes injury 
to a third person." If A tells B that he cannot serve B unless O is 
discharged, G cannot sue A though A acted maliciously to injure O. 
Similarly in cases of injury to property, a person is not liable if he 
exercises a right of user of his own -property, e.g., by excavating his land, and 
thereby intercepts the flow of underground water to his neighbour. In these 
cases there is no need to show a justification, because there is no cause of 
action at all.'^ Therefore the doctrine suggested above has no application 
to cases where a person exercises his absolute rights of property or trade. 

26. Intentional interference with another’s trade, business or 
employment. — The above theory may have, however, a narrower application. 

1. Ar Lord Herschell in (1898) A.C. at p. 132 ; Per Lord Sband in (1901) A.C. at 514. 

2. Per Lord Watson in (1898) A.C. at p. 99 ; fer Lord Herschell at pp. 130, 138; Lord 
Macnaghten at p. 151 ; Lord Shand at p. 162. 

3. Per Lord Lindley in (1901) A.C. at p. 637 ; H'are and De Preville, Ltd. v. Motor 
Trade Association, (1921) 3 K'B. at p. 37 ; Hodges v. Wetb, (1920) 2 Ch. 70 at p. 93. 

4. (1411) Y.B. 11 Hen. IV, 47, pi. 2 ; above, Chap. I, para. 2?. See Purus hot tamdas 
y. Bai Dahi, I.L.R. 1940 Bom. 339 ; 1940 Bom. 205 ; above, Chap. X, para. 6. 

"5. y4//e» V. (1S98)A.C. at pp. 139, 165, 166. See Raghudu v. Erraiya,'\S&'i 

Mad. 881 (plaintiff can have no exclusive right to do scavenging work and prevent others 
doing it.) 

6. Hodges V. Webb, (1920) 2 Ch. 70; Sorrrelly. Smith, (1925) A.C. at p. 714. A 
demand of money on threat of exercising one's rights may be a criminal offence ; Thorne 
V. Motor Trade Assoeiation, (1937) A. C. at p. 806. 

7. (1898) A.C. at p. 139. See Khaji Sahib v. Hanjappa, I.L.R. (1939) Mad. 833 ; 
Syed Piehai v. Devafi Rao, 1937 Mad. 21 (no injunction to prevent defendants building 
a mo<>que on their land). 
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For iDBtance, it would be reasonable to bold a person liable for intentional 
interference with another’s trade, business or employment by inducing the 
latter’s employers, workmen or customers to leave him, unless the former 
had a just cause or excuse. This rule has the support of a considerable body 
of judicial opinion, > but cannot be regarded as settled.* It was impliedly 
accepted by the legislature when it enacted the following provision in the 
Trade Disputes Act,* recognising a trade dispute as a justification : 

“An act done by a person in contemplation or furtherance of a trade dispute is 
not actionable on the ground only that it is an interference with the trade, business 
or employment of some other person, or with the right of some other person to dispose 
of his capital or his labour as he wills.” 

In Gmway v. Wade,^ the defendant, a district delegate of a trade- 
union, in order to punish the plaintiff, a workman and member of the 
union, for not paying a fine, procured his discharge by his employers by 
telling them that if they did not discharge the plaintiff there would be 
trouble with other union men employed by them. In doing this, he acted 
only as a mischief-maker and without any authority of his union. The 
House of Lords held that there was no trade dispute and he was liable. 
It is hardly necessary to add that damage, i.e., pecuniary damage or loss of 
trade, business or employment is essential in this class of action. So 
in a Nagpur case® the High Court held that an action would not lie for an 
injunction to prevent defendants from dissuading people from accepting 
invitations to a funeral function proposed to be celebrated by the plaintiff. 
The resulting annoyance and worry would not be enough to furnish a 
cause of action. It would be otherwise if the methods of persuasion and 
' picketing adopted by the defendants amounted to libel or trespass. 

26. Bemedy. — The remedy for the wrongs discussed above is an 
action for damages or for injunction.® The damages are at large and will 
be determined not merely by the actual pecuniary loss but also by other 

1. Giblan v. tfational Amalgamated Laboterert' Union, (1903) 2 K. B. at p. 620, 
/ler Romer, L. J. ; Cooley, Torts, Vol. 11. pp. 589, 690 ; Burdick, Torts, pp. 324, 325 ; 
Erie, C. J.'s report, above, para. 18. 

2. If such a cause of action exists the element of conspiracy was really unneces- 
sary in Quinn v. Leathern, a view which was emphatically repudiated by Atkin, L. J. 
and Lprd Dunedin ; see above, paras. 21 and 22. 

3. S. 3. In India, see Act XVI of 1926, S. 18. 

4. (1909) A. C. 506. Here however the liability of the defendant in absence of « 
trade dispute was not denied and therefore was not the subject of decision. 

5. Dipehand v. Manakekand I. L. R. 1939 Nag. 429 : 1939 Nag. 154. 

6. Trollope v. London Building Trades’ Aseociation, (1895) 72 L. T. 342 ; National 
Sailors' and Firemen's Union v. Feed, (1926) Ch. 536 ; Exekangt Telegraph Co, v. 
Gregory, (1896) I Q. B. 147; Goldsoll v. Goldman, (1914) 2 Ch. 603. In the U.S.A. the 
remedy of injunction is often used against labour unions to prevent strikes, picketing, 
etc.; see Wigmore, Cases on Torts, Vol. II, pp. 373-404 ; Zechariah Chaffee, Cases on 
Equitable Relief against Torts, pp. 99, 100, 472 ; 42 L. Q. R. 164, 353 ; 45 L. Q. R. 19 ; 
U.S.L.R. (1932) p. 310. 
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oircumstauceB relating to the conduct of the parties, like the defendant’s 
motive.! In an action for procuring a breach of contract, the plaintiff 
need not prove actual or pecuniary damage and in any case he would be 
entitled to nominal damages for the violation of his legal right,* 


1. Pratt V. British Medical Assoeiatian, (1919) 1 K. B. 244, 281 ; Said v. B-att, 
(1920) 3 K. B. 497, 504, 505. 

2. LwnUy V. Gye, (1853) 2 E. & B. 216 ; British Industrial Plastics Ltd. v. 
Ferguson, (1938) 4 A. E. R. 504 (C.A.) ; «s to the propriety of joining in the same suit 
a cause of action against the party breaking the contract, see Jekisondas v. Ranch- 
oddas, (1916) 1. L. R. 41 Bom. 137, 140 ; 19 Bom. L. R. 12. 



CHA.PTER XII. 

INJURIES TO MISCELLANEOUS BIGHTS. 

1. In the preceding chaptere injuries to various rights like those of 
personal security, property and reputation have been considered. These 
injuries have on account of their importance and for historical reasons 
obtained distinctive names, like assault, ti'espass, nuisance. It now remains 
to notice some nameless wrongs which are violations of other rights 
protected by law. These rights are (i) Patent, Copyright and Trade Mark, 
(ii) Right to an of&ce or dignity, (iii) Right to the membership of a club, 
association or caste, (iv) Right of worship, (v) Right conferred by statute. 
There are other rights which have not yet been recognised but seem to be 
claiming recognition, e.g., the rights to privacy and to emotional tranquillity. 
As already observed, the tendency of the growth of tort-law has been to 
recognise new rights and interests in response to changiug needs and 
conditions.^ 

2. Patent, Copyright and Trade Mark.— These are exclusive rights 
in respect of movable property, and are regarded as a species of incorporeal 
personal property,* just as franchises of ferry or market are a species of 
incorporeal real property. 3 These rights are recognised by law on the 
principle of securing to every individnai the fruits of his industry, labour or 
capital. Injuries to trade marks and trade names have been already 
disoussed under the head of injurious falsehood.* 

3. Patent. — A patent is an exclusive right or privilege granted by the 
Crown to make, use or sell an invention for a limited time, usually fourteen 
years. The law as to the grant of patent and the rights of a patentee are 
governed in England by the Patents and Designs Act, 1907,® and in India by 

1. Above, Chap. I, para. 27 ; see also Francis H. Boblen, “ Filly years of Torts,” 
50 Har. L.R. 725-743, 1225-1248. I^or an interesting case in England where an action was 
allowed for the violation of the right to a married status, see James v. Shaekleton, 
decided by Humphreys, J., at Leeds Assizes on 16tb July, 1937 ; 84 L.J. 169. The plaintiff 
had obtained a decree nisi for divorce against her husband and a few days before the 
decree absolute was passed had become reconciled to bint. Her solicitor bad however 
obtained the decree absolute without her instructions and did not also itotify her of the 
decree. She lived with her husband for four years and sued the solicitor for damages for 
his negligence resulting in her living with a man who was not her husband. It was held 
that her change of status as the result of which she had unwittingly committed immoral 
acts was sufficient damage to sustain the action and she was awarded £ 100. 

2. Holdsworth, Vol. Vll, pp. 529, 630; Pollock, Torts, pp. 246, 300. 

3. Above, Chap. IV, para. 59 ; Chap. VI, para. 18. 

4. Above, Chap. X, para. 5. 

5. 7 Ed. 7, c. 29 as amended by P. & D. Act, 1919 (9 & 10 Geo. 5, o 80). 



XII] 


INJURIES TO MISCELLANEOUS RIGHTS. 


377 


an Act of the same name passed in 1911.^ , A patentee may sue for infringe- 
ment of his patent and got damages as well as an ininnction. Damages 
cannot be recovered against a person who was not aware or had no reasonable 
means of mahing himself aware of the existence of the patent ; bnt an 
injnnction can bo obtained even against an innocent infringer.® In cases 
where the patentee is in the habit of licensing the nse of his invention by 
other mannfactnrers for a royalty, the measure of damages against an 
infringer is the royalty which the infringer would have had to pay.® Where 
the patentee is not in the habit of issuing licences bnt manufactures his 
own invention, the damages would be the loss of profits which he would 
have made, if he had himself manufactured and sold the articles manufactnr- 
ed and sold by the infringer.^ When any person claims to be a patentee 
and threatens any other person with proceedings for infringement of his 
patent, any person aggrieved thereby may sne him in a District Court for 
damages and injunction.® 

4. Copyright. — Copyright may be defined as the . exclusive 
right of multiplying copies of an original work of literature or 
art and includes also the right of performing a work in public.® 
Formerly the right was incidental to the system of state regulation of print- 
ing in England. A book could be published only by a licence from the 
Crown and had to be registered with the “ Stationers’ Company ” to whom 
the general supervision of printing had been entrusted.i The question 
whether the common law protected this right apart from royal grant was 
doubtful.® By an Act of Queen Anne’s reign » copyright in published 
works became a statutory right. As it arose only on publication of a work, 
copyright in unpublished works existed only under the common law till it 
was recognised by the Copyright Act of 1911. lo Under this Act, which is 
an Imperial Act applicable to the Dominions and extended to India by an 
Act of 1914,“ a copyright subsists in every ‘ original ’ literary, dramatic, 
musical and artistic work.i® The work must be ‘original’ in the sense that 
it originates from the author, and that it is not a copy of another’s 

1. Act 11 of 1911. As to the procedure for grant of patent, see Ss. 3-lS. As to 
registration of designs, see Part 11. 

2. S. 30, (Indian Act). 

3. /’«»» V. (1867) L.R. 6 Eq. 81; Britith Motor Synd teat t v. Toy/ar, (1901) 

1 Ch. 122. 

4. United Horse Shoe and Hail Co- v. Stewart, (1888) 13 A.C. 401 ; Watson Laidlaw 

Co. V. Pott, (1914) 31 R.P.C. 104. 6. S. 36. 

6-. Copinger, Law of Copyright, p 1. For a case of performing musical work in 
public, see Mellor v. Australian Broadcasting Commission, (1940) A.C. 491; Ernest Turner 
Electrical Instruments Ltd. v. Performance Right Society Ltd., (1943) 1 A.E.R. 413 C.A. 

7. Holdsworth, Vol. VI,’ pp. 364 to 379. 

8. Miller y. Taylor, (1769) 4 Burr. 2303; Donaldson v. Beckett, (1774) 4 Burr. 2408. 

9. (1709) 8 Anne, c. 19. The later Act was (1842) 5 & 6 Viet., c. 45. 

10. 1 & 2 Geo. 5, c. 46. 11. Act HI of 1914. 12. Ss. 3 (1) and 35. 

48 
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■work.i Not much origiuality is required to make a work original. Thus a 
copyriglit exists in a verhatitn report of a speech,® a translation of a speech 
in a foreign language,® reports of cases in a law journal, * examination 
papers,* selections or compilations from existing works.® It has been 
held that private letters are comprised in the phrase “ original literary 
work.”® Prior to the Act of 191i, an nnanlhorised publication of such un- 
published letters was a wrong only under the common law and was 
restrained on the groniid of its being a breach of trust or confidence.® The 
receiver of the letters has the property in the material of the letters and can 
preserve or destroy them but their sender or author has been held to retain 
a proprietary right to prevent their publication to the world.® A licence or 
right to publish may however be inferred from t&e circumstances as where 
a letter is sent to a newspaper, or where it had to be published for vindic- 
ating the publisher’s character.®® Copyright includes the right to produce 
a work for sale, to publish a translation, to convert a novel into a dramatic 
work or wicfl versa, to make films for reproducing any literary or dramatic 
work.ii to construct or exhiliit architectural works of art.®® The author 
of the work is the first owner of a copyriuht,®® whioh subsists during his life 

1. Per Peterson, J, in Vniversitv of London Prrst x. University Tutorial Prett, 

(1916) 2 Ch. 601, 60S, 609 ; Macmillan Co. v. Cooper, (1923) l.L.R. 48 Botn. 308 (P,&) : 
51 I.A. 109. There is no copvright in the title taken from an old book ; Dicks v. Yates, 
(1880) 18 Ch. D 76; or in a mere idea apart from the particular form or language in 
which it is conveyed; Donoghae v. jittied Meuspapers, 1 Ch. 106; Gopal Das x. 

Jagannaih, (1938) AL.J. 390 

2. Walter v. Lane, (1900) A.C. 639. 3. Byrne v. Statist Co., (1914) 1 K.B. 622. 

4. Jogesh Chandra v Mshin Chandra, (1914’ 18 CW.V. 107?. 

5. University of London Press x. University Tuio'^ial Press, (1916) 2 Ch. 601. 

6. British Broadcasting Co. x Wireless Le-igne Piihlishing Co., {1916) 1 Ch..433; 
Ghafur iiaksk x fwala Prasad, (1921) I.L R. 43 All. 412: 19 A.L.J. 180 ; Macmillan Ip Co. 
V. Cooper, (1923 1 l.L.R. 43- Bom. 308 (P.C ) : 51 T. A- 109; directories; Kelly x. Morris, 
(1866) L. R. 1 Eq. 697; Kellv’s Directories v. G'JVfn. (1902) 1 Ch. 631 ; tradesmen's 
catalogues: Colli s x. Ce/e", (1898) 7Sr..T. 613; Davis x. Benjamin, {X9(i6) 2 C]i. A9k •, 
railway guides : BlaeUoek x: Pearson, (19151 2 Ch. 376; quotations of prices of stocks : 
Exchange Telegraph Co x Gregory, (1896) 1. Q.IJ. 147; tables of dates from Post Office 
guide inserted in a diary; Frank Smythson Ltd.x Cramp, (1943) 1 Ch. 133 C.A. There is 
no copyright in an examination syllabus prepared by a person and given to a University ; 
Muhammad Aid ul x. Ram D.iyal, (1916) I L.R. 38 All. 434 : 14 A.L.J. 724. 

7. British Oxygen Co. x. Liquid Air, Ltd , (1925) 1 Ch- 383. 

8. Pope X. Carl, (1741) 2 Atk. 3+2 (Pope’s letters) ; Gee x. Pritchard, (1818) 2 Swanst. 
402 ; Perceval x. Phipps, (1813) 2 V. & B. 19. 

9. Macmillan x. Dent, (1907) 1 Ch. 107 (letters of Charles Lamb) ; Phillip x. Pen- 
nell, (1907) 2 Ch. 577. 

10. Perceval x- Phipps, (1813) 2 V. & B. 19 ; Labouekere x. Hess, (1898) 77 L T. 569. 
It has been suggested that ‘i.he Covernment has the right on grounds of pu ilic policy to 
publish or withhold letters addressed to public officers ; Copingsr, Copyright, p. 40. 

11. Samuelson x. Producers’ Distributing Co., Ltd., (1932) 1 Ch. 201. 

12. S. 1 (2). See Meikle v. Maufe, (1941) 3 A.E.R. 144. 

13. S.--5. =The assignee can have '.the same remedy ; Ramiah Asari x. Chidambara, 
(1920) 39 M.L.J. 341 ; 59 I.C, 221. 
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and a period of fifty years after his death.^ He is entitled to assign his 
copyright and the assignee has the same right to sue for infringement of it 
as the owner. 

5. Infringement of copyright.— Copyright is infringed when a 
person reproduces another’s work ^ or produces a copy which is a 
colourable imitation of the original,^ or sells or distributes infringing 
copies.* It is not necessary that the defendant should have an intention 
to infringe and therefore his innocence is no excuse.* 

6. Action for infringement of copyright.— In an action for infringe- 
ment, .the plaintiff may ask for damages or an account of profits, or for 
injunction.® He can also as owner of the infringing copies claim delivery of 
possession or damages for their conversion.’’ Whether there is piracy of a 
copyright by a colourable imitation is a question of fact in each case.® 
An abridgment has been held to bean infringement.® There is no infringe- 
ment in the following cases,’® viz., fair dealing with any work for private 
study, research, criticism, review or newspaper summary ; making .or 
publishing photographs, paintings or drawings or works of sculpture in a 
public place, or of any architectural work ; publication in a collection for 
the use of schools, of extracts from published literary works provided not 
more than two extracts from the same author are published by the same 
publisher within five years and the source of tbo extracts is acknowledged ; 
publication in a newspaper of a report of a public speech provided it is not 
prohibited by a conspicuous notice in writing at the place of the lecture. 
The Act extends protection to works published in other parts of the Empire 
and in foreign countries specified by His Majesty’s Order in Council.** 

7. Right to an office or dignity. — In mediaeval England, offices were 
on account of their connection with llie feudal system of landholding 
regarded as a specie.-s of incorporeal real property and protected by remedies 

1. S. 3. Till! right to publish a translation of a work publislieil in British India 
subsists for 10 years ; S. 4 of the in Uan Act. 2. S. 2 (1). 

3. S. 33. For a ca-.e of imitation of sketches and cartoons, see King Featura 
Syndicate v. Aietman Ltd., (1941) A.Ck 417. 4. S. 2 (3), 

5. Performing Right Society v. U. D, C, of Bray, (1930) A.C. 377. 6. S. 6, 

7. S. 7. As to measure of damages, see Ash v. Dickie, (1935) Ch. 653 ; above Chap. V, 
para. 60. The remedies under 3s. 6 and 7 are cumulative ; Stitherland PnblishUtg Co. 
V. Caxton Piihlishing Co., ‘1“39) A.C. 17S ; Ash v. Hutchins « Co., (1936) Ch. 489. ' 

8. Mohciidra Chandra t. A’., (1929) 33 C.W.N. 172; 1928 Cal. 339; Mohint 
Mohan V. Situ Hath, (1930) 34 C.W.N. 540: 1931 Cal. 233. 

9. Dickens v. Lee, (1844) 8 Jur. p. 184, per Knight- Bruce, V. C.; Tinsley v. Lacy, 

(1863) 1 H. (Sc M. p. 754, per Page Wood, V.C.; Macmillan tj- Co. v. Cooper, (1925) I.L.R. 48 
Bom. 308 (P.C.): 51 I. A. 109. 10. S3. 

11. Ss. 29, 30. A foreign author can also apply to the cu;toms officer to prevent 
import of infringing copies ; Indian Act, S. 6. 
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apjiropriate to snch property. i They disappeared with the old order of 
political ideas. At the present day an office is generally the creation of 
statute which would govern the rights and remedies of the person holding 
it. No suit will lie for disturbance of a mere title or dignity. In Gowley v. 
Cowley,* Earl Cowley sued to restrain his former wife, who had obtained a 
divorce from him, from continuing to use the title of Countess Cowley, but 
his action was dismissed on the ground that the matter was not within 
the cognisance of a Court of law and can only be tried before the peers. 
A suit for disturbance of an office is cognisable by civil courts^ but in India 
claims are often made under colour of this rule to vindicate a religious 
honour or dignity. Such a claim is not allowed unless the honour 
or dignity is appurtenant to an office in a temple or other religious 
institution.* 

8. Right to the membership of a club, association or caste.— The 
right of a member of a club or other association to retain his membership 
and sue for wrongful expulsion is regarded as incidental to the right of 
property veiled in such member.® Therefore if a club or association has no 
property, he has no such right. But an expulsion may be actionable on other 
grounds as where it is accompanied by false and defamatory imputations or 
carried out by the use of physical force. In India, the membership of a caste 
among Hindus is regarded as a matter of status and an improper expulsion 
or excommunication is actionable in a civil court though the caste may have 
no property.® It may also amount to actionable defamation, ^ but is in 
itself an independent cause of action.® A member of a club, caste or other 
association cannot complain if the decision to expel him was arrived at 

1. Holdsworth, Vol. VII, p. 312. 2. (1901) A.C. 450, 456. 

3. S. 9, C. P. C. As to religious offices, see Xrifhnama v. Xrifhnasieami, (1879) 
I.L 1 .R. 2 Mad. 62; Srinivata v. Tiruvengada, (1888) I.L.R. 11 Mad. 450 ; Kasam Khan v. 
Kaju, (1926) I.L.R. 50 Bom. 148; Kaja Mnhammai Mian Mahamud, (1922) I.L.R. 4 
Lah. 15 (P.C.). The office should be attached to an institution ; Chtmnu Datt v. Babii 
Kandan, (1910) I.L.R. 33 All. 527 ; Shtik Uamar v. Bndan, (1912) I.L.R. 37 Mad. 228 ; cf 
Gheladhai v. Uargovian, (1911) I.L.R. 36 Bom. 94: 13 Bom. L.R. 1171; Bansi Kanhaiya, 
(1921) l.L R. 43 All. 139. See also Burusholtamdai v. Bat Dahi, I.L.R. 1940 Bom. 339: 
1940 Bom. 205 ; above, Chap. X, para. 7. 

4. Andattiswami v. Toiadasvtami, (1920) 23 Bom. L.R. 75 ; Sri Vanamamalai v. R.B. 
Board, 1935 Mad. 621 ; Perianan v. Mahudivan, 1935 Mad. 679 ; SH Emberimanar 
V. R. R- Bond, 1936 Mad. 973; but see Dtiendra v. Satyaekaran, (1927) I.L.R. 54 Cal. 614. 

5. Rigby V. Connol, (1880) 14 CU. D 482, 487, per Jessel, M.R. In the case of a 
proprietary club, the member’s remedy is to sue the proprietor for breach of contract : 
Baird v. iPelis, (1890) 44 Ch. D. 661 ; Lyttlelon v. Blaekburnt, (1875) 45 L.J. Ch. 219. 

6. Jagannath v. Akali Dassia, (1893) I.L.R. 21 Cal. 463, 470 ; Kagindat v. Som- 
Hath, (1931) I.L.R. 56 Bom. 242. 

7. Coofoosami v. Dttraisami, (1902) I.L.R. 33 Mad. 67 ; Gobind Dot v. Biskambar 
Das, (1917) I.L.R. 39 All. 661 (P.C.). 

8. Karuyana Sah v. Kanakamma.tX^Zl) I.L.R. 35 Mad. 727 : 62 M.L.J. 608 ; cf. 
Nathu Velji v. Keskawji, (1901) I.L.R. 2o Bom. 174. 
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iona fide and in conformity with natural justice and the rules of the club 
or caste. 1 

9. Right of worship. — The right of worship is a civil right and an 
action lies for its disturbance.* In India it includes the right to take 
religious processions through public streets, subject to the right of the 
public to use them. 3 

10. Right conferred by statute. — When a right is the creation of 
statute, the extent of the right as well as the nature of the remedy for its 
violation would depend on the terms of the statute. The general rule is 
that laid down in Ashhy v. White,*- that an action lies against a person 
who disturbs a legal right. Accordingly the defendants were held liable in 
that case for preventing the plaintiff from exercising his statutory right to 
vote in a Parliamentary election. If the plaintiff had no right of vote, he 
could not complain, even though the defendant, a returning officer, exceeded 
his duty in rejecting the plaintiff’s vote.® 

11. Right to privacy. — The phrase ‘ right to privacy’ is used in the 
Indian case-law to refer to the right which an owner of a house may have 
under local custom to seclusion of his inner apartments from the view of 
his neighbour.® It has been used in recent years in the United States^ and 
afterwards also in England® in the sense of the right to freedom from 
unauthorised publication of one’s likeness, or personal or private affairs. 

1. Below, Chap. XVIU, para. 16; MacLean v. The Workert' (1929) 1 Cb. 

602. 

2. Waman Balvant v. Balit Harsher, (1910) I.L.R. 44 Bom. 410 ; Jaffar Hussain 
V. Krishnan Servai, (1929) I.L R. 53 Mad. 761ft 58 M.L.J. 703 ; Hhalil v. /srael, (1917) 
2 Pat. L.J. 108 : 37 I.C. 302 ; Ram Chandra v. AH Mahomed, (1918) I.L.R. 35 All. 197. As 
to disturbance by unauthorisel entry of persons whose entry causes desecration of the 
shrine, see V. Shankar Daji, (1%S3) I.L.R. 7 Bom. 323. It has been 
suggested that the pollution by such entry may amount to trespass to the person ; Saklat 
V. .ffe/fn, (1925) I.L.R. 3 Rang 582 (P.C) : 53 I.A. 42; Shavias-.ud-din v. Aidul Atit, 
1932 Lah. 423, (misuse of a village graveyard). 

3. Andi v. Muthaveera, (1915) 29 M.L.J. 91 ; Mansur v. Muhammad, (1924) I.L.R. 47 
All. 161 (P.C.) ; Muhammad JalU Ram xVa/^, (1930) I.L.R. 53 All. 484; Martin ^ Co. 
V. Syed, (1943) 48 C.W.N. 307 P.C. Above, Chap. VI, para. 10. 

4. (1702) 2 Ld. Raym. 938 ; 1 Sm. L.C. 253 ; above, Chap. I, para. 12 ; Pickering 
v. James, (1873) L.R. 8 C.P. 489 ; cf. i'oser v. Child, (1856) 7 E. & B. 377 (defendant held 
not liable as he did not act maliciously) ; Draviam V. Crus Fernandes, (1915) 29 M.L.J. 
704. A voter has no right to ask a court to compel a member of Parliament to present 
a petition on his behalf; Chajjus v. Goldsmid, tl394) 1 Q.B. 186. Sen also Davis v. Black, 
(1841) 1 Q.B. 900 (whether an action lies against a clergyman for refusing to perform a 
marriage). 

5. Pryce V. Belcher, (1847) 4 C.B. 866 ; Ram Ugrah Singh v. Benares Hindu Univer- 
sity, (1924) I L.R. 47 All. 434 (no right of a student to sue University to be placed in the 
list of successful candidates). 

6. Above, Chap. VI, para. 18. 7. See below, note 1. 

8. Winfield, 47 L.Q.R. 23. The right is said to be recognised in Franco and Swit* 
zeilaud ; H.C. Gutteridge and F.P. Walton, 47 L.Q.R. 203. 
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The questioa has been brought into prominence on accoant of the aggressive 
activities of photographers, pressmen, and commercial adventnrers who 
seek sensation and profit by such methods. 

12. Bight to privacy in the United States.— The theory that an 
action would lie on the mere ground of an invasion of a right to privacy or 
as it has been said, ‘ a right to be let alone’ was first propounded iu 1890 by 
two American lawyers in the pages of a legal journal. i The right was slated 
to be to the protection of one’s feelings mid emotions and to freedom 
fi'om annoyance and mental discomfort. It was suggested that this right 
to emotional tranquillity deserved recognition as much as the rights to the 
security of one's person, property and reputation. In this broad form this 
right has not been recognised by the courts.® But certain forms of invasion 
of this right have liecn treated as actionable. One of them is the 
unanthorised publication of a person’s photograph or likeness. This is a 
very common form of wrongdoing by people who desire to exploit another’s 
likeness for commercial purposes.® Another category of oases is where 
courts have allowed a right of actioir for mental distress caused by collecting 
agencies resorting to certain devices for collecting debts, such as sending 
letters in envelopes conspicuously proclaiming the failnro of tbe plaintiff to 
pay his just debts, adopting violent and threatening language, etc.* 

Illustrations. — In a New York case,’ the plaiutifl, a young woman, uompUineJ tliat 
the defendant', flour munufaoturer'. and seller;, printed and circulated without her 
knowledge or consent 33,000 portraits of her likeness with tbe following words below the 
portraits, “ Flour of the Family, ” “ Franklin Mills Flour. ” The Supreme Court of New 
York held that there was no libel and denied a right of action on tbe ground of an invasion 
of a right to privacy. The State legislature, however, enacted a law the next year 
conferring a right of action in such cases.* 

In a case in Georgia,'' an Insurance Company published in a newspaper tbe plaintiff’s 
photograph by the side of an ilTdressed sickly looking person, a legend above the 
plaintiff's picture reading " TUeTnan who did ", and one above that of the other person, 
" The man who did not In that way it was souglit to contrast the favourable position 

1. Messrs. Samuel D. Warreu and Louis O. Braudel', Selected Essays ou Torts, 
p. 122 ; Roscoe Pound, ibid., p. lOfl ; Cooley, Torts, Vol. 1, p. 360; Burdick, Torts, p. 25 ; 
Wigmore, Select Cases on Tort', Vol. I, p. 739 ; 43 II ir. L.K. 297. 

2. Prof. Francis H. Bohieu, SO Har. L.R. 731. 3. See below, notes 6 & 7. 

•4. 50 Har. L.R. 732 ; 49 Har. L.R. 1060-1061. ’* Derogatory truth may not always be 
proclaimed from the house-tops ; F.tl. Bohlen, 50 Har. L.R. 732. This is a flank attack 
on the doctrine of truth being a jusiiiication in tbe law of defamation. Other forms of 
invasion of tbe right of privacy recogui ed in some of the stales arc the unauthorised 
dissection or dlsinteiment of a corpse causing mental di.itress to the relatives of the 
deceased, the publication of the photograph of a rleceased relation ; 49 Har. L.R, 
1064-1066 ; wire-tapping or intercepting and recording messages on a telephone ; 35 Law 
Notes 133. See also 44 Har. L.R. 843. 

5. Rtitrson v. The Rochesttr Folding Box Co., (1903) I7l N.Y. 538 ; Kenny, Cases ou 
Torts, p. 364. As to this case, see 35 Law Notes, pp. 27, 23. 6. 47 L.Q.R. p. 35 

7. Pavesich v. ,Yrro Ruglond MatH.il Lift ImaraHce Co., (1905) 133 Ga. 190 j 
69 L.R.A. 101. 
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of the plaintiff who ha'l insured with the company and that of the other person who had 
not and found his mistake. It was held that the publication tended to bring the plaintiff 
into ridicule and was an invasion of his right of privacy. In these two cases it would 
amount also to actionable defamation. 

In a California case’-, the action could rest only on the former ground. The plaintiff 
had renounced a life of shame and had been acr)Mitted after a trial for murder, married 
and became an exemplary wife. .Seven years later, the defendants without permission 
released a motion picture based on the true story of the plaintiff's life, as found in the 
Court records, advertising it as such and using the plaintiff .s maiden name. It was held 
that the plaintiff could sue for a violation of her right of privacy. 

In a Kentucky case* a creditor put up a huge pKicard in the show window of bis 
automobile garage stating “Dr.-W. R. Morgan owes an account here of ?49‘67. And if 
promises would pay an account, this account would have been settled long ago.” Held 
that there was an invasion of the right of privacy and the truth of the fact stated w.ns no 
defence to the action. 

13. Right to privacy in England. — The trend of English case-law^ 
is, however, against any right of action for mere annoyance or injury to 
feelings independently of the I'ecognised heads of actionable injury already 
discussed. For instance, no action lies for insult by words or gestures unless 
they amount to assault or defamation.* An action for the unauthorised use 
of the name of a person or his property does not lie nnlesa it is likely to 
cause loss of business or trade.? In one caae“ the right to privacy of one’s 
properly arose for decision and was negatived. The promoters of a dog 
show assigned the sole photographic rights at the show to the plaintiff. He 
complained that the defendant, a visitor at the show, took photographs of 
the dogs without the authority of the promoters and published them in 
illustrated papers. He sued for an injunction to resti’ain the defendant from 
making any further use of the photos. His suit was dismissed on the ground 
that the law did not recognise an exclusive right to take photographs of one’s 
property. If, however, the defendant was admitted into the enclosure on the 
terms that he should not take photos without the plaintiff’s authority, 
he could he restrained from corntnitting; a breach of contract. An 

1. Melvin V. Reid, (1931) cited in 44 Har. L.R. 1146. Some States have restricted the 
defence of justification in a civil action as in a criminal prosecution for libel; 
43 Har. L.R. 127. See also 49 Har. L.R. 1062- 

2. Brents v. Morgan, (1927) 221 Ky. 765 ; 299 S.W. 967 ; 49 Har. L.R. 1060. 

3. Corelli v. Wall, (1905) 22 T. L. R. 532 ; above, p. 26." ; see also per Greer, L. J., in 
Tolley V. Fry ^ Sons, (1930) 1 K.B. at p. 467. 

4. Above, Ch»p. VII, para. 2. 5. Above, Chap. X, para. 8- 

6. Sports and Genc'al Press Agency, Ltd. v. •' Our Dogs " Publishing Co., Ltd., 
(1916) K.B. 880 ; (1917) 2 K B. 125 See also .'I//7// v Fox Films Co., (1923) 58 L. Jour. 
611 (photographs taken from an aeroplane). In an .\ustralia-i case (54 L. Q. R. 319) the 
defendant erected beside the plaintiff's race course a platform from which he allowed a 
commercial company to broadcast a description of the racing. The broadcast was so 
successfully carried out that attendance.s at the ra-c-course fell off and loss resulted to 
the plaintiff. The action svas disallowed by the H C and the Privy Council refused lea-ye 
fo appeal. 
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invasion of the privacy of a person or his property may however afford 
independent canses of action. The pnblication of a person’s portrait or 
caricature may he defamatory as in the case of Tolley v. Fry & Sona.^ 
Invasion of the privacy and seclusion of a man’s premises by loitering about 
them may he a trespass® or nuisance.® Publication of a person’s private 
letters or works not intended by him to be published may be. restrained as a 
breach of confidence or an infringement of the right of property.* 
Dnauthorised publication of a photograph may amount to a breach of 
contract, as where a photographer employed to take a certain number of 
copies took more and sold them.* 

14. Right to emotional tranqaillity. — The law in England and in 
India has not so far recognised emotional disturbance or distress as 
actionable per se.« It, however, allows actions for illness or bodily harm 
supervening on it and its tendency is to widen the sphere of such 
actions. The position in the United States has already been referred to.® 


1. (1931) A. C. 333 ; above, Chap. VII, para. 20. 

2. ffarrisan v. Duke af Rutland, (1893) 1 Q. B. 142 ; Hiekman v. MaUey, (1900) 

1 Q. B 752. 3. Lyms v. Wilkins, (1899) 1 Ch. 355. 

4. Above, para. 4 ; see also Prince Albert v. Strange, (1849) 2 De. G. & Sm. 
653, 693 ; 1 M. & G. 25 (unauthorised publication of etchings made by Prince Albert and 
Queen Victoria) ; Abernethy v. Hutchinson, (1825) 3 L. ]. Ch. 209 (publication of the 
lectures of a doctor). The same principle applies to piracy of trade secrets ; Yovatt v. 
Winyard, (1830) 1 J. & W. 394; Morison v .Moat, (1851) 8 Hare 241. 

5. Tuck V. Priester, (1887) 10 Q. B. D. 629 ; Pollard v. Photographic Co., (1888) 

40 Ch. D. 345. 6. Above, Chap. II, para. 4. 

7. Above, Chap. II, para. 6. S. Above, para. 12. 



CHAPTER XIII. 

INTENTIONAL WRONGDOING. 

1. Principles of liability. — In the preceding chaptera, torts or 
injuries to rights of various kinds have been -considered. It is now 
necessary to discuss the principles of liability applicable to them. These 
principles may be discussed under the following five heads : (a) Intentional 
wrongdoing, (6) Negligence, (c) Absolute liability, (rf) Vicarious liability, 
(e) Breach of statutory duty. 

2. Intentional wrongdoing. — The word ‘ intention ’ is used in the 
sense of a design to produce the damage complained of. It implies an 
antecedent knowledge of the injurious consequence and a desire to produce 
it. When a person commits a tort with a mental condition of this kind his 
liability is clear and does not need any discussion. In his case the question 
whether the consequence is direct or remote does not arise, as a consequence 
which is intended is not remote in law.i The question will, however, be 
material to determine the liability for an unintended consequence of 
intentional wrongdoing. For instance the defence of contributory 
negligence may be open to the wrongdoer in such a case.* 

3. Intention as a condition of liability.— Intention is not as a rule 
an essential condition of liability for tort. The cases where it is required 
are rather exceptional, e.g., assault, deceit, defamation in cases where a 
defence of privilege or fair comment is available, malicious prosecution, 
injurious falsehood, interference with trade or contractual relations, 
conspiracy. But it is unnecessary in tbe case of large and important 
categories of wrongs, e.g„ injuries to person or property, nuisance, defama- 
tion in cases other than those mentioned above, infringement of patent, 
copyright, or trade mark. Therefore in a large class of cases, absence of 
intention or bona fide mistake is not a valid excuse.® This feature of the 
law of torts was recognised long ago. “In all civil acts, the law doth 
not BO much regard the intent of the actor, as the loss and damage of the 
party suffering.”* On the other hand the object of the law of crimes is 
punishment and not compensation, and therefore a guilty intent is generally 
a condition of criminal responsibility. The theory of the common law was 

1. Per Lord Lindley in Quinn v. Leathern, (1901) A.C. 495, 537. 

2. As to the defence in cases of recklessness, see Restatement, II, §§282, 482. See 
Banwnri Lai v. Municipal Board, Lucknow, 17 Luck. 98 : 1941 Ondh 572 (plaintifT 
stopping builJing because of empty threat of Municipal Board, too remote result). 

3. Below, Chapter. XVIII, para. 3. 

4. Sir Thomas Raymond, C.J. in Lamiert v. Betsey, (1681) T, Raym. 422, 423. 

49 
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expressed long ago in ihe maxim.» actus non facit reum nisi mens sit rea, 
the act itself creates no gnilt in the absence of a gnilty mind. Bat this role 
is snbjeot to important qualifications even in the criminal law. For 
instance, a person who causes the death of another not by design but by 
reckless conduct, s.ff,, shooting or rash driving in a crowded place, may be 
guilty of murder or manslaughter. In such cases adherence to the above 
maxim is possiide only liy presuming intent as a matter of law from reck- 
less conduct. Hence we have the well-known rule that “a man is presumed 
to intend the natural and necessary consequences of his acts.”® The process 
of e'jtending criminal responsibility to cases® where actual intent is absent 
has gone so far that the maxim became out of date long ago. In the law of 
torts there is no need for a doctrine of presumed or constructive intent, as a 
guilty intent is not a condition of liability. 

4. Intention as a factor in creating liability. — There is high 
authority for formulating a general rule that intentional harm is actionable 
unless there is a just cause or excuse. It has the support of a dictum of 
Lord Bowen^ and baa been advocated by eminent writers like Sir Frederick 
Pollock.® The difficulties in accepting a similar rule suggested by the same 
learned judge in the Mogul case.® with special reference to injury to property 
or trads, have already been noticed.® The same criticism applies to the 
wider rule. In England slander is not actionable without proof of special 
damage though it may cause damage to reputation. In the case of malicious 
prosecution the plaintiff does not succeed merely on proof of intentional 
harm but is required to prove absence of reasonable cause. If these cases 
have to be regarded as instances of just cause or excuse, the rule is incom- 
plete without an enumeration of the rights which fall within the sphere of 
jnstification. If that has to he done, the rule does not take us much farther 
than the ordinary rule that in every case the plaintilf must establish a 
violation of some legal right of his or a breach of legal duty of the defend- 

1. Stephen, History of Criminal l.aw, Vol. II, p. 9+ ; P. & M., Vol. II, p. 476 ; 
Holdsworth, Vol. Ill, p. 374. 

2. R. V. Harvey, (1823) 2 B. & C. 257, .364. per Bayley, J ; Pollock, Torts, p. 26. 

3. E.g., Parker y. Alder, (1899) 1 Q.B- 20 (conviction of accused for selling milk 
adulterated without his kiiowiedjce) ; Cotterlll v. Penn, (1936) 1 KB. 53 (offence under 
Larceny Act). The I.P.C. has no such genera) rule but defines the state of mind or conduct 
required in each case. As to vicarious criminal responsibility, see below. Chap. XVI, 
para. IS. 

4. Skinner Si Co v. Shew Sy Co , (1893) 1. Ch. 413, 422.' The dictum was adopted by 
Holmes, J., in the Supreme Court of the O.S.A., in Aikem v. (Visconsin, (1901) 195 U.S 
199, 204. 

5. Torts, pp. 17, 18 ; see also C. K. Allen, 40 L.Q.R. pp. 164, 174 ; H.C. Gntteridge, 
47 L.Q.R. at p. 208 ; W.A. Seavey, (1942) 56 Har. L.R. 72, 84. Dr. WlneeM is in favour 
of an even wider rule as to all harm, intentional or otherwise ; Law of Tort, pp. 15-21. 

6. (1887) 23 Q.B.D. at p. 613. 7. Above, Chap. XI, para. 24, 
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ant.i It may be observed, however, that the Tule is appropriate to a large 
class of wrongs, e.g,^ physical injury to person or property," The theory 
suggested by the late Sir John Salinond perhaps' ■went too far in the other 
direction, vfs., that the law of torts like the criminal law consists of specihc 
rules prohibiting certain kinds of harmful activity and a person who cannot 
show that the wrong he complains of falls in one of the categories 
recognised by law has no remedy.® The objectiori to this theory which has 
been described as the ‘ pigeon-hole ’ theory* is that it takes too rigid and 
static a view of this branch of law. Even in earlier times when forms of 
action were in force, this rigid view did not prevail. A judge of the 
eighteenth century observed, “ Torts are infinitely varions, not limited or 
confined.”? The remedy of action on the case was from time to time 
extended to meet new situations and redress new types of injuries, e.g,, 
action on the case of deceit,* of malicious prosecution,’’ action for inducing 
a wife to leave her husband,® for procuring a breach of contract,® for 
conspiracy. 10 

5. Intentional omission. — The principle that the plaintiff must show 
•a violation of right or duty receives striking confirmation when the harm 
complained of is the result of an intentional omission and not a positive act. 
“ No action will lie against a spiteful man, who seeing another running 
into a position of danger merely omits the warning.” n A person who can, 
by giving information to another about to engage in a commercial under- 
taking, avert loss to the latter is not liable for wilfully omitting to do so; if, 
however, he makes a wilfully false statement and causes damage he is liable 
for deceit.!® Xn these cases wilful inaction is a breach of a moral but not of 
any legal obligation, liul in some situations a legal obligation to act in aid 
of another may arise. A nurse or care-taker of a child who deliberately 

1. Rogers v. Rajendro Dutt, (i860) 8 M.I.A. 103 ; Grant v. Australian Knitting Mills 
(1936) A.C. at p. 103, Lord Wright ; above, Chap. 1, para. 27. 

2. Thu German Civil Code uoiifiues the rule to such cases ; in others it qualifies the 
rule by enacting that damage wilfully caused in a manner contra bonos mores is actionable ; 
Schusler, German Civil Law, p. 338. The French Civil Code however enacts the broad 
rule that wilful or nugligeut harm is actionable ; Art. 1383, 

3. Torts (7th ed.), p. 9 ; this opinion is not shared by Dr. Stallybrass, (9th ad.), 

pp, 17-19. 4. 47 L.Q.K. at p. 206, 

5. Per Pratt, C.J., in Chapman v. Piekersgill, (1763) 2 Wills, at p. 146. 

6. Paslep V. Freeman, (1789) 3 T.R. 51 ; above, Chap. IX, para. L 

7. Savile v. Roberts, (1699) 1 Ld. Kaym. 374 ; above, Chap. Vlll, para. 3. 

8. Winsmore v . Greenbunk, (1745) Willes. 577 ; above, Chap. Ill, para. 4. 

9. Lumley v. Gye, (1853) 2 E. & 11. 216 ; above, Chap. XI, para. 2. 

10. Quinn v. Leathern, (1901) A.C. 495 ; above, Chap. XI, para. 16. 

11 . Per Willes, J., in Gautref v. Sgerton, (1367) L .R. 2 C. P, 371 ; see Rohleui 

Studios, p. *91. 12. Above, Chap. IX, para. fi. 
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allows the child to get into a position of danger and sustain injury eoinmits 
not merely a tort but a crime. An agent or legal adviser is liable if he 
deliberately or even carelessly omits to give his principal or client neces- 
sary information and advice. A vendor of a dangerous article is 
bound to warn the buyer of any 'hidden danger in it. A common carrier 
is bonnd to receive goods offered for carriage and is liable if he declines 
to do so.^ These and other cases where a person has a positive duty to act 
fall broadly under two categories,® vie., (a) where he has already by active 
conduct created a position of danger,® (i) where be has assumed or 
undertaken such a duty. lu other eases wilful omission is not as a rule 
actionable wrong. In other words, the law generally enjoins abstention 
from injurious acts, but not active benevolence.* Reformers like Ben- 
tham® have advocated a different rule which would be in conformity with 
codes of ethics, but this is another instance where law and morals part 
company on account of the practical difficulties in enforcing u general duty 
to act in aid of another.® 

6. Intention and motive. — These words are often used inter- 
changeably in popular usage but the distinction bet sveen them is important 
in the law of torts as it is in the law of crimes. Motive has been described 
as an ulterior intent.^ A publishes a defamatory letter about B, his 
servant, to 0. A’s intent is to defame B but his motive may be to inform 
0, an intending employer of B, about B's character and prevent G 
employing B. Hero, in spite of a libellous intent, a good motive would 
render A'e act lawful. Sometimes the position may be the reverse.® A 
steals a loaf of bread from B’a bakery. A is liable fer theft as well as for 
the civil wrong of trespass, though A’s motive was uot to cause loss to B 
hut to feed A’s starving child. 

7. Malice. — A bad or improper motive is described in law by the term 
‘ malice i.e,, malice in fact or express malice. The phrase ‘ malice in law ’ 

1. Below, Chap. XV, para 5. 

2. For a.colleotion of cases .on omis'-ion, see Winfield, 42 L. Q. R. 200 ; Otto Kirch- 
heiaej, (1942) 55 Har. L.K. 615 ; Kastatement II, Topic 7, § 314 etc. 

3. CJ. The duty of the ve-isel colliding with another to render help to the other 
under the Merchant Shipping Act, 1394, s. 422 ; The San Oaojrt, (1932) P. 243. 

4. This was also the Roman law ; Salkowski, Roman Private Law, p. 515 ; Lex 
Aquilia, Dig. IX, 2, 9, 27. 

6. Specimen of a Penal Code, Beutham’s Works, Vol 1, p. 164. See also Ames-, 

Selected Essays on lorts, p. 16. It is noteworthy that an ancient Hindu lawgiver, 
Gautama, said to be of the 6th century B.C., prescribed a penalty for deliberate inaction 
as well as actively causing injury ; Sacred Books of the Past, Ch. XXI, sutra 19. The law 
is nowadays tending to restrict the sphere of permissible inaction ; e.g., the duty of 
persons to act in aid of public officers under ss. 43-44, Crl. P.C. ; see also ss. 154, 174, 
187, 202, l.F.Cs 6. Above, Chap. I, para. 19. 

7. .Salmond, Juiisprudeiicc, p. 397. 0 . Above, Qliap. IX, para. 12. 
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has no reference to anj state of mind and u nothing short of a perversion of 
terminology. It came into vogue in actions of defamation under circum- 
stances already explained, and has been a source of eonfusion in law. 
There is no reason why it should not be abandoned and malice confined 
to the sense of a bad motive. In that sense malice is wider than malice in 
the popular sense of ill will or spite. 

8. Malice as a condition of liability. — As a general rule, a bad 
motive is not an essential condition of liability for a civil wrong.® The 
cases where it is essential are exceptional, e.g., malicious prosecution, 
defamation in eases where the defences of privilege and fair comment are 
available, conspiracy. 

9. Malice as a factor in creating liability.— In Alim v. Flood,--' 

the House of Lords propounded the rule that an act lawful^in itself is not 
converted by a malicious or bad motive into an actionable wrong. This rule 
in spite of its apparent generality has only a limited application, and hae 
therefore been criticised as having been stated in too broad and uncom- 
promising a form.* A similar doctrine with special reference to use of 
property, enunciated in Bradford Corporation v. Pickles,^ has already 
been considered. In the first place, the doctrine in Allen v. Flood, is not 
of universal application, as malice is an essential ingredient in certain 
wrongs like malioions prosecution and conspiracy. Secondly, the doctrine 
applies only to an act ‘ lawful in itself ’ — a phrase which is vague and 
requires explanation. It applies to those acts which are done in the 
exercise of what may be called ‘ absolute rights,’ e.g., the right to erect a 
building on one’s land even though it obstructs light or air to the new house 
of a neighbour, to dig in one’s land though underground water not flowing 
in a defined course to adjacent property is intercepted, to work or not to 
work under another, to employ or not to employ another, to trade or not to 
trade, to have business dealings or not to have them with another. But 

the rule has no application to acts whose legality is determined by a 

proper motive. For instance, causing noise or discomfort to a neighbour in 
the ordinary course of enjoying one’s property is not actionable, but it is 
otherwise if the motive was only to annoy the neighbour. 

10. Intention and volition. — Intention in the usual sense of design 
includes and implies the presence of volition, or the capacity to exercise 

1. Above, Ch.ip. VII, para. 33. 

2. Allen v. Flooil, (1398) A.C. at p. 92 ; Cooley, Torts, Vol. II, Chap. XXII. 

3. (1398) A.C. 1; above, Chap. XI, para. 13; a similar rule was lai'I down by Parke, B., 

in Stevenson v. Xewnh (1S53) 13 C.B. 285, where a distress lor rent was held not to 
be illegal though it was malicious ; “ an act which does not amount to a legal injury 

cannot be actionable because it is done with a bad intent.” ■ ■ " 

4. Ames, Selected Essay., on Torts, p. 150 ; C. K. Allen, 40 L.Q.R. p. 164^ Wigntorbi'., 

Cases on Torts, Vol. il, 369 at p. 370. 3. (1896) A.'C. 887 J Chstp. VI, -pM#,' 26t-.‘ • ^ ' 
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one’s will to do or not to do an act. It is sometimes nsed as synonymons 
with volition, as when it is said that a child or a lunatic can have no 
intention to ininre. The opinion of text-writers is on the whole in favour 
of the view that volition is an essential condition of liability in the law of 
torts as it is in the law of crimes.^ In England the view of early authorities 
was however different. They held, for instance, that a lunatic could be 
sued for a trespass.® The question of the liability of lunatics and children 
is devoid of any modern English authority. In the United States they have 
been held liable on grounds of justice and policy.® 


1. Pollock, Torts, pp. 48, 49 ; Bohlon, Stadies, pp. S43-S47 j contra, Coolsy, Torts 
Vol. I, p. 171. 

2. IVeaver v. Ward, (1616) Hobart 134; for other references, see Pollock, Torts 
pp. 146, 147 ; above. Chap. TI, para. 3, p. 36, t. ii. 4. 

3. Below, Chap. XIX, paras. 19 and 20. 



CHAPTER XIV. 

NEGLIGENCE. 

1. Negligence. — Negligence implies absence of intention to canse the 
barm complained of.i It may be deGned® as nnreasonable conduct, i.e., 
conduct which a reasonable man would avoid on the ground that it involves 
undue risk of harm to another. Such conduct when followed by harm to 
the latter gives rise to liability for negligence. Merely unreasonable conduct 
without damage is not actionable though it may bo a punishable ojffence.s 

2. Negligence is conduct, not a state of mind. — The contrary view 
was held by Austin, the well-known jurist and philosopher, but is not 
accepted by modern authorities.* According to him, negligence is a faulty 
mental condition which is penalised by the award of damages. He proceed- 
ed to distinguish between different states of mind, viz., rashness, heedless- 
ness and negligence. These distinctions have no place in the modern law 
of torts which takes note only of the external conduct of the wrongdoer and 
tests it by the objective standard of the reasonable man’s care.® While the 
standard of care is objective and impersonal it is for the judge or jury to 
say what in each case the party concerned should as a reasonable man have 
contemplated or foreseen. As there is room for diversity of opinion 
between one judge or jury and another, the actual application of the stan- 
dard of care may for that reason be considered to have a subjective 
element.* 

3. Standard of care,— The law imposes on all persons the duty to 
exercise the care, skill and foresight of an average person of prudence. 
Therefore on the one hand a pei son cannot be made liable on the ground that 
he failed to take extraordinary care; and on the other it is no defence for a 
person whose conduct Jails slwrl of that standard that he acted to the best of 
his judgment and ability. This principle was implicit in older authorities, but 
was deGiiitely formulated by Tindal, 0. J., in Vaughan v. Menlove,'’ The 
defendant kept a hayrick near the boundary of his premises. He was 

1. The phrase ‘wilful neglect’ is a corruption of 'gross negligence’; for instances of 

its use, see RatcHffe v. Barnard, (1870) L R. 6 Ch 65+ ; Dixon v. Mueklerton, (1872) 
L.R. 8 Ch. 155 : V. 5eKwr, (1899) 1 Q.B. 283 ; see also the decisions under the Indian 

Railways Act, s, 72 ; t.g., Taniboli v. G.I.B. Ry. Co., (1927) I.L R. 52 Bom. 169 (P.C,). 

2. For definitions of the word, se- Seven, Negligence, Vol. I, p. 2; Terry, 

29 Har. L.R., p. 40. 3. Eg., I.P.C., s. 336 ; Kingman v. Stager, (1938) 1 K.B. 397. 

4. Holmes, Common Law, p 81 ; “ Austin’s theory was that of a criminalist.” 

6. “ The external standards of prudence or of the reasonable man are not new. They 
may be traced through our mediaeval sages and the canonists to the classical Roman 
lawyers, back to the Greek philosophers, especially the Stoics, and ultimately to Aristotle”; 
Sir F. Pollock, 44 Har. L.R. 695. See also Dr. Winfield, 45 Har. L.R. 126. 

6. Glatgow Corporation v. Mnir. (1943) 2 A.E.R. 44, 50 (H.L.), per Lord Macmillan. 

7. (1887) 3 Bing. N.C. 468. 
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warned that U was likely to catch .Qre hut eaicl he would chance it. Owing 
to spoutauecus ignition, the hayrick caught lire which apiead to the plain- 
tiff’s cottages. The defendant contended that he acted honestly and to the 
best of his judgment in keeping the hay. In holding him liable, Tindal, 
observed that the standard of care was that of a man of ordinary 
prudence : 

“Instead of saying that the liability for negligence should be co-extensive with the 
judgment of each individual, which would be as variable as the length of the fool of 
each individual, we ought rather to adhere to the rule which rerjuires in all cases a regard 
to caution such as a man of ordinary prudence would observe." 

Since then the reasonable man’s care has been the accepted formula 
in actions for negligence. In Blyth v. Birmingham Wateriuoi'ks (7o..- 
Baron Alderson adopted it and defined negligence as the omission which 
a reasonable man, guided upon those considi.THtiiuis which ordinarily 
regulate the conduct of human affairs, would ‘lo, or doing sonielliiug which 
he would not do. The defendants, a water conipany, had laid their mains 
and pipes according to law and the direciionta contained in an Act of 
Parliament. On account of an unusually severe frost the valves in the 
mains became iucrusted with ice and water escaped and flooded the plain- 
tiff’s house. The defendants were held not liable. 

4. Degrees of care. — By adopting a uniform standard of care English 
courts departed from the Roman law which recognised distinctions between 
different degrees of care . 2 A gratuitous liailee was bound only to show 
slight care and was liable only for culpa lata or gross negligence. On the 
other hand a bailee for hire was bound to show a higher degree of care, 
viz., that of a diligent householder, and liable for culpa levis or slight 
negligence. These distinctions were borrowed by Bracton in his treatise 
and by Holt, 0..J., in his judgment in the well-known case of Coggs v. 
Bernard.'^ But they were really .foreign to the English law and have 
disappeared from it. ^ The phrase ‘ gross negligence ’ has however persisted 
in legal usage. It has been said that “ it is the same thing as negligence 
with the addition of a vituperative epithet.”® 

5. Application of the standard of care.— The decision of the ques- 
tion of negligence is arrived at by applying the abstract standard of the 
reasonable man’s care to the facts of different case.s. Though the standard 
is uniform, the degree of care required in different situations will obviously 

1. (1856) 11 Ei. 781. Cf. Manchtiler Corporati-yn v. Marklund, (1936) A C. 360. 

2. W. W. Buckland, Roman Private Law, p. 289. 

3. (1703) 2 Ld. Raym. 909 ; 1 Sjn. L. C. 175 ; below, para. 61. 

4. The Restatement excludes reckless conduct from the scope of negligence ; one of 
the points of distinction is that there can be no plea of contributory negligence in the 
former case ; Vol. 11, §§282, 432. 

5. Per Kolfe, B., (Lord Ctanworth), in Wilseny. .ffre/r, .(1843)_11 M. & W. at p. Il5. 
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vary. A driver of a motor car requires greater skill and care than a driver 
of a carriage and horse. i A surgeon is expected to show the care and skill 
not of an ordinary layman bnt of a member of his class. ^ Where skilled 
work is undertaken want of skill is negligence in law ; imperiLia culpae 
adnumeratttr.^ 

6. Action for negligence. — While negligence is usually understood 
in the sense of unreasonable conduct it is used in the phrase ‘ action for 
negligence’ to mean the injury resulting from such conduct. In the latter 
context it is a technical term signifying the ingredients that constitute 
actionable negligence. They may be stated as follows in the form of the 
points which the plaintiff has to prove in an action for negligence: {a) that 
the defendant was nnder a duty to take reasonable care towards the plain- 
tiff to avoid the damage complained of* ; (6) that there was a breach of 
duty on the part of the defendant ; (c) that the breach of duty was the 
direct cause of the damage complained of. 

7. Actionable negligence. — In the sense above indicated, the word 
‘ negligence ’ signifies the tort of actionable negligence and the.elements 
that constitute the tort.* “In strict legal analysis, negligence properly 
connotes the complex concept of dnty, breach and damage thereby 
suffered by the person to whom the dnty is owing”.* In an article in 
the Law Quarterly Review,'' Dr. Winfield has examined the use of the 
word in the above sense and described it as an independent tort by way of 
distinguishing it from negligence as a mode of liability for other torts. 
The importance of the distinction is that in actions for nevligoiice the 
plaintiff must plead and prove the aforesaid ingredients, vi?., rtut'y, breach 

1. Jlferone v- Kidivg, (1938) 1 A.E.R. 157 (want of experience no excuse in prosecu- 
tion under Road Traffic Act). 

2. See Mahan v Osbajne, (1939) 2 K.B. 14 (surgeon leaving swab inside abdomen 

after operation) ! Sabapaiki y. ffuntUy, 47 L-W. 409 1938 P.C. 91 (surgeon failing to 

advise X-ray exiiminaiion immediately after accident, not re negligence). A jeweller 
piercing the ear is not expected to behave as a surgeon; Philips v. IVilliam iVhitily, Ltd^ 
(1938) 1 A E.R. S66. As to when a doctor is guilty of criminal negligence, see AUirele v. 
R., (1943) A.C 255: 1943 P.C. 73. 

3. Inst. 4, 3, 7, f/ Fitaherbert, N.B. 94 D; "It is the duty of every artificer to 
exercise his art ri^bt and truly, as he ought.” 

4. Or, as Dr. Buctland would prefer to put it, duty not to cause damage to the. 
plaintiff by failure to use reasonable care ; 51 L.Q.R. 641. 

5. This form of statement does not however militate against the argument in favour 
of the classification of negligence as a mode of liability for bodily h:irm and other 
injuries ; above, Chap. II, para. 2. 

6. Par Lord Wright in Loehgelly Ison R Coal Co. v. M' Mnllan, (1934) A. C, at 
p. 25 ; per Lord Simon, L. C. in East Snjjfolk Catehmtnt Board v. Kenit (1941) A. C. 74 
at pp. 86, 87. 

7. 42 L. Q. R. 184 j see also Winfield and Goodhart in 49 L. (J. R. 369 ; Winfield, 
4 Camb. L. J. 197. 

50 
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and canaal relation and these actions are in that respect dissimilar to actions 
for other torts like nuisance, trespass or libel where negligence may have a 
bearing on the liability. i In Grant v. Australian Knitting Mills, Ltd.,^ 
Lord Wright referred to the contrast between “negligence, where there is a 
duty to take care, being a specific tort in itself, and negligence being simply 
an element in some more compleK relationship or in some specialised breach 
of duty.” The reason for the above distinction is historical. The remedy 
for negligence was an action on the case which was different not only from 
actions of trespass but also from specialised forms of the action on the case 
which gave rise to nominate torts like nuisance, conversion, libel, etc. 
The rules that grev/ around these different sets of remedies are naturally 
dissimilar. 

8. Duty towards the plaintiff. — ^'rhis is an essential condition 
because conduct which is negligent with I'eference to one may not be so 
towards another. “The duty to take care is not in the air, but only 
towards particular people.*” For instance, an occupier of land owes a 
duty to the occupier of adjoining laud to avoid discomfort from a nuisance 
but not to a licensee in it.* The duty must be in respect of the 
particular conduct complained of.* With regard to certain kinds of 
conduct, no duty of care is recognised by the law. There can be no 
action for loss caused by a criminal prosecution instituted carelessly but 
without malice.® The law, as the authorities in England now stand'^, does 
not enforce any general duly to take care in respect of the truth of one’s 
stHtemeuts, but the duty may arise towards particular persons by reason of 
a contract or a special relationship.* A person may, by his imprudent 
conduct of his business or private affairs, cause great loss and harm to the 
members of his family or his employees, but is not liable to them in law. 
In England the question whether there is a duty is one of law in the sense 
that it is for the judge to decide.* It is a question of fact in the sense that 
the decision depends on the circumstances of each case though also 
infiuenced sometimes by considerations of law and legal policy. Any 

1. The distinction may in certain contexts not be substantial but only one of form 
or mode of proof; above, Chap. VI, paras. 61 and 62. As to pleading one form of 
neglit'cnce and amendment of it to another, see Marshall v. London Patsenger Transport 
Board, (1936) 3 A. E. R. 83 ; Bathing v. London Passenger Transport Board, (1941) 

1 A. E. R. 228 C. A. 2. (1936) A. C. at p. 103 ; below, para. 58. 

3. Per Bowen, L. J , in Thomas v. Quariermaine, (1887) 18 Q. B. D. at p. 695 ; 
per Greer, L. J., in Botlomley v. Bannister, (1932) A. C. at p. 476. 

4. Above, Chap. VI, para. 62. 

5. B.g; see East Suffolk Rivers Catchment Board v. Kent, (1941) A.C 74 (in the 
absence of any duty laid by statute the defendants were not liable for the damage 
complained of) ; below, Chap. XVII, paras. 2 & 9. 

6. Much less by a civil suit instituted carelessly ; above, Chap. VIII, para. 6. 

7. Above, Chap. IX, paras. 9 to 11. 8. Above, Chap. IX, para. IJ. 

9, Salmond, Torts, p. 458. . 
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attempt to formnlate a general rule defining the sUnations in which a duty 
will arise towards particular persona catinot be successful. “ The grounds of 
action may bo as various and manifold as human errancy ; and the 
conception of legal rospnneibility may develop in adaptation to altering 
social conditions and standards. 

V 

9. Lord Esher’s rule in Heaven v. Pender.— In Heaven v. Pende'r,<^ 
Brett, M. R., (afterwards Lord Esher) suggested the following rule defining 
the conditions under which a duty would arise : — 

" Whenever one person is by circumstances placed in such a position with regard to 
another that every one of ordinary sense who did think would at once tecognise that if be 
did not use ordinary care and skill in his own conduct with regard to those circumstances 
he would cause danger of Injury to the person or property of the other, a duty arises to 
use ordinary care and skill to avoid such danger.” 

In that case Cotton and Bovvon, L.JJ., in the Court of Appeal were 
unwilling to concur in any such rule as it was too wide.* In Le Lievre 
V. Gould,* Lord Esher admilted that the rule was not applicable to a case 
of pecuniary loss caused by a careless misrepresentation but should be 
confined to cases of physical injury to person or property. Even in respect 
of such cases he introduced a limitation of proximity ; “the duty will arise 
if a person is near to another or the property of another.” 

10. Theory of proximity. — In Donoghue v. Stevenson,^ Lord Atkin 
speaking of the rule propounded by Lord Esher in Heaven v. Pender 
observed 1 “To seek a complete logical definition of the general principle is 
probably beyond the function of the judge, for the more general the defini- 
tion the more likely it is to omit essentials or to introduce non-essentials.” 
Lord Atkin proceeded to say that the rule as framed was demonstrably too 
wide bnt if limited, as Lord Esher did later, by the qualification of ‘proxi- 
mity ' or ' proximate relationship it "was capable of affording a valuable 
pniclical guide.”® He went on to explain ‘ proximity ’ to mean not merely 
physical proximity but "to extend to such close and direct relations that the 
act complained of directly affects a person whom the person alleged to be 
bound to take care would know would be directly affected by his careless 

1. Donaghne v. Stevinson, (1932) A.C. at p. 619, per Lord Macmillan. 

2. (1833) 11 Q.B.D. 503, at p. 509 ; a workman employed by a shipowner to paint the 
ship was injured by falling from au insecure scaffolding provided by the defendants, 
dockowners. He was allowed to recover as an ' invitee ' from an occupier of seal 
property allowing a danger to exist in it. 

3. See also Barnes v- Irwell Valley IValer Board, (1939) 1 IC.B. 21 at p. 33, per 
Greer, L.J. 

4. (1893) 1 Q.B. at p. 497, per A.L. Smith, L.J., at p. 504; above. Chap. IX, paras. 9 

and 10; per Lord Esher in Liuie v. Ce*, (1891) 1 Q.B. at p. 417. ‘‘The precision of a 
neat draftsman has never been counted among Lord Esher's accompli!.liments;" 
Sir F. PiTlpok, 49 L.Q.R. 25. 5. (1933) A.C. at pp. SSl, 083,' below,' par«>. 57-69. 

6. Set also Lord Macmillan at p. 614. 




396 THE LAW OP torts, [OHA^. 

act.i” He held that ia this sense there was proximity between the 
manufacturer of an article which had a latent defect due to his carelessness 
and not discoverable by reasonable inspection by the buyer or any other 
peri^nn into whose hands it might pass and the ultimate consumer who 
bought it from a retail dealer. The introduction of the test of ‘proximity’ 
has since been criticised by Lord Wright in a similar ease, on the ground 
thac the test is appropriate to the question of causal relation and not to the 
present context.® If one may venture to say so with respect, the use of the 
test in the above extended sense appears to be artificial and does not really 
add to-the basic teat of ‘ the reasonable man’s care.’ 

11. Reason for the requirement of duty.— The reason underlying 
the notion of duty® in the English law appears to be that the standard of 
reasonable conduct is liOL ib termiued entirely by the ‘ ordinary sense ’ of 
the juryman but has also to conform to the judge’s view of what, according 
to coi)sideratio>\a of law and legal policy as well as precedents applicable to 
the facts of thp particular case, should be regarded as reasonable conduct. 
Ill course ot time judges in the exercise of their powers propounded rules 
and formulae which tended to obscure the doctrine of reasonable care and 
hamp r its operaiiou in many classes of eases. For instance, it was held 
for nearly a century till 1932 that a person who commits a negligent act in 
breach of a contract with an’other cannot be liable to a third party who may 
happen to be injured by his negligence.* The rule of Lord Esher though 
vague and not a precise formula was perhaps a necessary reminder of what 
was often lost sight of, vis., that reasonable care to avoid harm to another 
is the governing consideration for a judge in deciding the question of duty 
as it is for the jury in deciding whether there is a breach of it.* 

12. Breach of duty to take care. — The question whether the 
defendant’s conduct amounts to negligence or breach of duty to use reason- 
able care is a question of fact for the jury in England and has to be decided 
with reference to the tacts of each case. The degree of care which would 
be reasonable in different cases cannot obviously be defined. But some 
sitnutioiis are more familiar than others, and the constant application to 

1. Ill his judgment in (1941) A.C. 74, the learned judge added the qualiheation 
" in some circumstances." As to this, see 57 L.Q.R. 179. 

2. Grant v. Australian Mills, Ltd., (1936) A.C. at p. 104 ; below, paras. 58 and 59 ; 
see also the criticism of Sir F. Pollock in 49 L.Q.R. 23. For cases where it has been 
applied, see below, para. 60, 

3. On the theory of ' duty see Win&eld, Law of Tort, p. 428 ; W.W. Bucklaiid in 
51 L.Q.R. 637, 639. “The duty to take care is certainly a part of our law, but an unnecessary 
fifth wheel on the coach.” The Restatement dispenses with the general requirement of 
duty and defines the care required in particular situations ; II, § 281. 

4. Below, para. 60. 

5. Haseldine v. Daw .j- Son, Ltd. (1941) 2 K.B. 343, 339-62, per Scott, L.J. ; Glasgow 
'Corporation v. Muir, (1943) 2 A.E.R. 44, 50, per Lord Wriibt. 
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them of the abstract rule of ' reenable care ’ has resulted in concrete rules 
deGning the care required in such cases. We have for instance the rule of 
the road, and in a case of a motor collision the inquiry about reasonable care 
is reduced to the more precise and narrow one, ‘ Was the defendant on the 
left or right side of the road The following are some categories where 
the law has arrived at certain rnles on the duty towards particular persons 
and the requisite degree of care : (i) possession and ownership of land and 
buildings, (ii) possession and ownership of chattels, {iii) assumption of 
special relationships. 

13. Duty of a person in possession of land and buildings;— The 

duty of a person in possession of land and buildings to take reasonable care 
about their safe condition arises in two cases. First, it may arise towards a 
person outside the prSAises, e.g., a person using a highway or an occupier 
of adjoining property. The duty owed to such persons has been considered 
under the head of nuisance. Secondly, the duty of the occupier may arise 
towards a person entering his premises. While his duty to his neighbour 
arises from the improper user of his property, it arises towards a person 
entering it from his conduct in inviting or permitting the latter to enter it.* 
His dnty differs according as the latter is an invitee, a licensee or a 
trespasser.* The law casts the dnty on the occupier, i,e., the person in 
possession and control of the property. It will depend on the facts 
whether any person or which of several persons* using the property is in 
control of it. 

14. Invitee.— The term ‘ invitee ’ is here used in a technical sense 
and was defined by Justice Willes in the leading case of Indermaur v. 
Dames,^ to bo " a person who goes upon business which concerns the 
occupier and upon his invitation express or implied,” e.g., a customer who 
goes into a shop,^ a person who goes into a railway station to buy a ticket 

1. Holmt’s, Common Law, pp. 113, 113. 

2. Cameron v. Young, (1908) A.C. 179, 180, per Lord Robertson. 

3. Addie v. Dumbreek, (1939) A.C. 358, 364-, per Lord Hailsbam, L.C. 

4. E.g. Rippon v. Port of London Authority, (1940) 1 K.B. 858 (owners of dock and 
firm of repairers) ; Canter v. Gardener S) Co., (1940) 1 A.E.R. 325 (contractor and sub- 
contractor). As to meaning of the word in the English Factories Act, 1937, see Meigh v. 

(1942) 2 A.E.R. 68 ; as to statutory duty of occupier of factors', see Smith -o. 
Cainmell Laird ^ Co., (1940) A.C. 242 ; IVilkimou v. Rea, Ltd., (1941) 1 K.H. 688 C.A. 

5. (1866) L.R 1 C.P. 274. Another definition is " a person having a common interest 
with the occupier per Scrutton, L.J , in Hayward v. Drary Lane Theatre, (1917) 
2 K.B. 899 at pp. 913, 914. But Willes, J.’s definitiou appears to be more elastic. Lord 
Buckmaster spoke of the invitee being so described owing to " the deficiencies of the 
English language" ; Pairman,-v. Perpetual Investment Society. K.C. at p 80. In 
Haseldine V. Daw Son, Ltd., (1941) 2 K.B. 343 C.A. Scott, L.J., spoke of “invitee " as a 
boriid non-English word made common, if not invented, by our judges. He also 
expressed the opinion that what was required was not a common interest but only the 
interest, direct or indirect, of the occupier. See .also below, para, 30. 

6. Itcd^rmaur V. Dtmes^ above. 
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or take delivery of goods, a contractor j|r his workman engaged in the 
repair of another's premises.* A gnest comes within the description of a 
licensee, or as he is called, ‘ a bare licensee,’ ’ bnt if he comes on business 
he is an invitee.* A dancer who voluntarily attended rehearsals in a theatre, 
with the permission of a theatrical company in the hope of being engaged 
by the latter was held to be an invitee.® The invitation may be express or 
implied but most be for purposes of bnsiness or material interest of the 
occupier. In Fairman v. Perpetual Investment Building Society^ the 
defendants had let out a block of flats to tenants and kept the common stair- 
case in their own possession and control. The plaintiff who lodged with 
* her sister in a flat on the fourth floor of which the sister’s husband was 
tenant, was injured while descending tho staii-case by the heel of her boot 
being caught in a depression in one of the steps a^^her falling down in 
consequence. Her action against the landlord was dismissed and the dis- 
missal was upheld by a majority of the House of Lords ou the grouud 
that the danger was an obviona and not a concealed daneer. The result 
would have been Ibe same in this case whether the plaintiff was regarded 
as an invitee or licensee* hut in some of the judgments the view was 
expressed that alia was only a licensee quoad the landlord, though the 
invitee of the tenant. ^ In Uasleldine v. Daiv & Sons Ltd.,^ the plaintiff 
was a visitor of a tenant in an upper floor in a block of flats let out 
by the defendant and was seriously injured while using the lift on the 
invitation of the defondanfs servant working the. lift who motioned him 
to enter it. The defect in the lift was due to the negligence of the 
repairers. The action against the defendant w’as dismissed by the Court of 
Appeal on the ground that there was no negligence on the part of the de- 
fendants v/ho had entrusted the repair to a competent firm of repairers. 
Bcott, L..J. expressed the opinion Ihrt the dicl.T. iii Ffiirman's case did not 

1. Far man v. G.IV. Jiy. Ca., (1910 1 K-B- 58+ ; llolmej v. A'. .S. (1869> L.K. 4 

Ex. 254; L.R. 6 Ex-'123 ; 'iVrighi s. /V'. (1S76) 1 Ex.D. 252} Miretr v. S.E. 

Ry., (1922) 2 K,B. 549 (person entering an open level-crossing). As to owner going into 
premises in occupation of builders building a house lor him, see Fabarro v. Cope ^ Co.,^ 
(1938) 4 A.E.R. 565. 

2. Indennanr w. Damer, above; Ellhti -v. Roberts, (1916) 2 K.B. SIS } cf, Ea/eietar 
V. Fortesene, (1883) 11 Q.B.D. 474. 

3. Latham v. Johnson, (1913) I K.B. at p. 410 ; Soathcote v. Stanley, (1856) 1 H. & N. 

247. 4. Sutcliffe v. Clients' Investment Co., (1924) 2 K.B. 746. 

5. Hayward y. Drury Lave 7’Aeafre, (1917) 2 K.B. 899 ; see also IVhite \ France, 
(1877) 2C.P.D. 308; Gull -g her y. Humphrey, (1862) 6 L.T.14.S. 684; Batchelor y. Fortes- 
cue, (1883) 11 OfE.!"). 4,7+ (where the plaintiff’s negligence defeated his action). 

6. (1923) A.C. 74. per Lords Atkinson, Sumner, and Wrenbury, Lor is Buckmaster 

and Carson diss. ; below, para, 25. 7. Ibid, p. 92, per Lord Sumner 

8. Lord Atkinson on the ground that the tenant was not anthorised by the landlord 
to invite plaintiff ; Lord Wrenbury, " plaintiff invitee of tenant, therefore licensee of 
landlord Lord Buckmaster, plaintiff, Invitee; Lord Sumner, non-committal ; Lord 
Carson, silent on the point. 

2. (1941) a K.B. 848, 351), 361, Unira on this point ; see also 58 L.Q.K, 16. 
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prevent! his holding that the plaintiff was an invitee and not a licensee and 
the landlord has a business interest in making his stair-cases and lifts avail- 
able to persons desiring to visit the tenants of his flats which for want of 
such facilities he would be ttnable to let. The.-question apparently calls 
for a fuller, examination than was made or required in Fairman’a 
case and when it is made, the reasoning of Scott, L.J. may be difficult 
to resist®. A person entering a place of public recreation like a park 
or swimming pool provided by a civic authority enters as of right and 
is, it is submitted, properly regarded as an invitee, — whether the 
entrance is free or on payment®. He appears to satisfy the definition 
of ‘ invitee as it is part of the business of such an authority levying 
rates from its citizens to provide places of recreation for them and 
their children.* The alternative is to regard such a visitor as only a 
licensee towards whom the occupier's duty is to avert harm from dangers 
known to him and not to use care to ascertain them. But the visitor is 
entitled to something more than this “ cold neutrality ” of the occupier.® 
A parent invited to attend an exhibition in a school in which her son v/as a 
pupil was held to be an invitee of the manager of the school who issued the 
invitations.® The question is one of practical importance as actions for 
negligence against civic authorities for injuries sustained by such visitors, 
especially children, have become common in England, An invitation may 
be to one part of the pretnises but not to another.’’ A workman working on 

1. Goddard, 'L. J. held Contra that the dicta did prevent, but agreed in the reasoning 
of Scott, L.J. 

2. See also Sutcliffe y. Clients' .Invectment Co., (1924) 2 K.B. 746 (workman em- 

ployed by tenant to repair premises, invitee of landlord) ; Smith v. London ^ St. 
Katherine Docks Co., (1863) L.R. 3 C.P. 326 and Heaven v. Pende', (1883) 11 Q.B.D. 
503, above, para. 9, which interpreted the phrase in a wider sense. In the former a 
person who went on business to a ship lyin,? in a dock was held an invitee of the Dock 
Co., in respect of the gangway provided by the Company. .See also The Kate, (1935) 
P. 100; Morgan v. Girls’ Friendly Society, (1936) 1 A.E.R. 404 (visitor of tenant, licensee) 
follows the dicta in Faitman's case. • 

3. Glasgow Corporation v. Taylor, (1922) 1 A.C. 44, at 60, 62, per Lord Shaw ; 
Restatement II, § 344. See, however, Ellis v. Fulham B.C., (1938) 1 K.B. 212; Greer, 
L.J., was inclined to take the above view, but Slesser and Mackinnon, L.JJ., held 
contra ; Coates v. Rawtenstall B.C., (1937) 3 A.E.R. 602. If the visitor does not comply 
with the regulations, he may be a licensee or a trespasser; Pnrkis v. iValthamstow B.C, 
(1934) 151 L.T. 30, 

4. With reference to the argument that civil authorities provided such places 
because they promised to do so out of the rates, Slesser, L.J., ob-erved that there was no 
evidence of such a promise and even if there wa', " there is not a material but, I suppose, 
only a spiritual interest in keeping promises" ; ^///r V. Fulham B.C, (1938) 1 K.B. at 
p. 229 ; with great respect, this is not very convincing. 

5. Per Maugham, L,J., in Purkis v- Walthamstow, B C , above. He however would 
assign the visitor to a separate category which is not permissible under the case-law. 

6. Griffiths V. Smith, (1941) A.C. 170. 

7. “ When you invite a per.son into your house to use the staircase, you do not Invite 
him to slide down the banisters ”, per Sciutton, L.J., in The Carlgarth, (1927) P. 93, UO. 
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a ship in a floating dock was field not an Invitee in respect of another part 
of the docks into which he strayed off daring a dense fog in search of a lava- 
tory with the result that he fell into the docks and was drowned. ^ Whether 
an invitaiion can be implied in respect of any part of the premises wonld 
depend on the circumstances. A. lady who went to see her sick son in a ward 
in a hospital was held to be an invitee in respect of the surgeon’s room 
where she went to speak to him abont her son’s illness, and slipped on a mat 
on a polished floor.® 

16. Duty to an invitee. — In Indermaur v. Dames,^ Justice Willes 
defined the duty to be “ to prevent damage from unusual danger.” He 
explained it thus : 

“ With respect to such a visitor at least, we coosiiier it settled law, that he, using 
reasonable care on his part for his own safety, is entitled to expect that the occupier shall 
on his part use reasonable care to prevent damage from unusual danger, which he knows 
or ou^ht to know ; and that, where there is evidence of neglect, the question whether 
such reasonable care has been taken, by notice, lighting, guarding, or otherwise, and 
whether there was contributory negligence in the sufferer, mnst be determined by a Jury 
as a matter of fact.” 

In that case the plaintiff, a servant of a gas-fitter, employed by his 
master to do certain work in the sugar refinery of the defendant, fell 
through an unfenced hole ixi the floor and was seriously hurt. It was held 
that the defeudaut was liable because he was bound to warn the plaintiff 
of the hole or fence it.* In other words the duty is to take reasonable care 
that the premises are safe.® 

16. Duty to an invitee only in respect of nnnsnal danger.— 
The duty arises only in respect of what has been described as au nnnsnal, 
covert or concealed danger, or a trap,® i.e., a danger which the invitee 

1. Mtrsty Docks v. Procter, (1923) A.C. 253, 260 ; see also Walker v. Midland 
Ry. Co; (18S6) 55 L.T. 489 (guest in a hotel strayed at night in search of the water closet 
and fell into the well of a lift and was killed) ; Humphreys v. Dreamland, (1930) 
100 L.J.K.B. 137 (H L.) (insitation by owner of land let for shows does not extend to the 
side-shows in it) ; Gilmour v. Belfast Harbour Commissioners, (1934) ISO L.T. 63 (H.L ) ; 
Hillen v. I.C.t. (Alkali), (1936) A C. 65 ; Lee v. Luper, (1936) 3 A.E.R. 817 ; Homard v. 
Farmer ^ Son, Ltd , (1938) 2 A.E.R. 296. (workman using incomplete stair-case, no invita- 
tion) ; cf. Henaghan v. Rederiet, (1936) 2 A.E.R. 1426 ; Campbell v Skellbournt Hotel, 
(1939) 2 A.E R. 351 ; Gould v. McAuliffe, (1941) 2 .A.E.R, 627 C.A.; Simons v. Winslade, 
(1938) 3 A.E.R. 774 (C.K). 

2. M'eigall v. Westminster Hospital, (1936) 1 A.KR. 232. See also Cillmore v. 

L. C. C., (1939) 103 J.P. 1 ; 37 L.G.R. 40 (plaintilf invited to physical training class on a 
dancing floor and hurt) ; cf. Pitt v. Jackson, (1939) 1 A.E.R. 129 ; Beaumont Thomas v. 
Blue St ir Line, (1939) 3 A.E.R. 127 C.A. (a slippery floor is not by itself evidence of neg- 
ligence). 3. (1866) L. R. 1 C P 274 at p 288. 

4. The person who made the hole would bo liable ; Kimber v Gas Light Co-, (1918) 
1 K.B. 439 . 5 Addie v. Dumhreck, (1939) A.C. at p. 363, per Lord Haihham. 

6. T)iese phrases and especially the word ‘ trap ' are ambiguous as they are used 
also in connection with licensees ; W. H. Griffith, 41 L.Q.R. 255. 
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conld not by reasonable care avoid. If it was obvious or known to him, or 
he had been warned of it, a duty would ordinarily be negatived. A person 
entering an nnlighted staircase or passage at night cannot complain of 
harm, as a prudent person unfamiliar with the place would not venture 
into it.^ But mere knowledge or means of knowledge may not always be 
conclusive evidence to show that the invitee conld have reasonably avoided 
it. For instance, a staircase covered with snow in a railway station was 
held to be a danger of which a passenger who slipped and fell on it conld 
complain.® In cases of this kind a mere warning would not sufUce ; the 
occupier must take some protective precautions to prevent harm.® A local 
authority licensed to keep an aerodrome was held liable for allowing some 
trees to be on it and without red lights displayed .on the obstruction, as the 
trees constituted a trap.* 

17. Duty to a child invitee. — To a child the qccupier wonld obvi- 
ously owe greater precautions than to an adult invitee. In Glasgow 
Corporation v. Taylor,* a child who entered a botanical garden kept by the 
defendants, a civic corporation, ate some attractive-looking but poisonous 
berries in the garden and died. Tbe representatives of the child were 
allowed to sue the defendants who should have warned or provided a fencing 
to prevent harm to children. Similarly where a child using a chute or a 
slide in a public recreation ground was, while descending, caught in a chain 
which had been fixed by another boy across the chute and which should 
have been removed if the- attendant in charge had been careful, the borough 
council was held liable for the injury to the boy.' A diving board near 
shallow water in a swimming pool wonld obviously be a trap and when a 
scout jumped from it and broke his neck the municipal authority in charge 

1. ffnggett .VjVrj, (190S) 2 K. B. 278; Lewis v. Ranald, (1909) 101 L.T. 534; 
IVilkinson v- Fairrie, (1863) 1 H. & C. 633 ; Chapman v. Rothv'fll, (1858) K.B 4 E. 168 ; a 
flight of steps without railings is not a trap ; Luey v. Ba'aiden, (1914) 2 K. B. 318; Dodson 
V. f/orsley, (1915) 1 K’.B. 6J4 ; Xaiman v. G. IF. Rf. Co., (1915) 1 K.B. 684 (sloping hank 
in yard of a railway station, on which the plaintiff’s horse backed the cart when left 
unattended, hot a trap) ; Weigall v- IFestminsier Hospital, (1936) 1 A.E.B. 233 (a mat on a 
highly polished floor, a trap) ; Maek v. M. S. M. Ry. Co., (1922) 45M.I..J. 424 (an unligbt- 
ed pit on a railway platform, a trap); Ghosh v. B.ff.IF. Ry., 1943 Pal, 177 (a depression in 
the platform). 

2. Lelang v. Ottawa Electric Rf. Co., (1926) A.C. 725 ; but see Bradley v. Mid- 
land Rf. Co., (1916) 85 L.J. K.B. 1596. See Schlari^. L.H.B.R. Co., (1936) 1 A.E.R. 
(action by passenger getting down a staircase and falling off the edge of a railway plat- 
form not sufficiently lighted on a foggy night allowed). 

3. According to the Restatement, Vol. II, § 343, “ a public utility must give a 
warning adequate to enable the business visitor to avoid the barm without relinquishing 
any of the services which he is entitled to receive.” 

4. Jfesketh v- Liverpool Corporation, (1940) 4 A.E.R. 429. 

5. (1923) 1 A.C. 44. Above, Chap. VI, para. 11 and below, para. 26. 

6. Coates v. Rawtenstall B.C., (1937) 1 A.E.R. 333 ; the child was regarded as a 
licensee. 
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of the pool was held liable for his death. i Similarly when a child was 
injured by a piece of glass in the sand in a paddling pond for children, a 
borough council was held liable on the ground that the sand must have 
been cleared of glass pieces.® A child which has been invited into an area 
of danger cannot be treated as a trespasser if he was lured into a trap therein 
and wao injured by meddlbig with it.® But there is no liability when 
tlie danger w'as obvious even to a child and there w^as no want of reasonable 
care in failure to provide special precautions. Thus it was held that a civic 
authority was not under a duty to supervi.se the use of swings by children in 
a playground and was not liable for injury to a child who fell off a swing in 
motion and was hit by it.* 

18. Nature of the occupier's liability to an invitee.— The duty of 
the occupier arises only in respect of a danger which he knew or ought to' 
have known by reasonable care.‘ He is therefore bound to take care to 
ascertain existing dangers, and cannot plead ignorance.® He will be liable 
if his servant created or Icnew the danger. He will be liable also for a 
danger created by an ind^ pendent contractor if he could l)y reasonable care 
have discovered and removed it. He cannot delegate his duty of care to a 
contractor and escape responsibility.’^ But if there is no want of care 
on his part, he will not be liable for injury due to the fault of a competent 
contractor to whom be had entrusted work on bis premises. Thus in 
Haseldine v. Daw & Son Ltd.,^ the occupier was held not liable for a latent 
defect ill the lift created by the negligence of the firm of repairers engaged 
io repair it. But the repairers were held liable. The occupier is also not 
liable for the casual or collateral negligence of a contractor employed to do 
a harmless piece of work e.g., a contractor’s servant letting fall a tool from 
above while repairing the roof.® When the injury does not result from 
any structural defect in the premises or any fault of the occupier or his 

1. Simmons v- Mj.yor of [lantington, (1936) 1 A.E R. 596 

2. Ellis V. Fulhnm B.C., (1938) 1 K.B. 2(2. * 

3. Heldman v. ffamlyn, (19+3) 1 K.B. 664 C.A. 

4. Puriis V. Walthamstow B. C., (1934) 1.51 L.T. 30. 

5. Pritchard v. Peto, (1917) 2 K.B. 173 (piece of cornice fell on plaintiff, defendant 
not liable as there was no proof of negligence on bis part) ; above, Chap. VI, p. 164, 
note 3. 

6. E.g., Sutclijfe v. Clitnts' Investment Co., (1924) 2 K.B. 746. If however the 
defendant was a landlord not in possession, it is otherwise ; see Tredway v. Sfakin, (1904) 
20T.L.R. 726 (plaintiff, a sub-tenant of defendant, was injured by a balcony giving way). 

7. Wilkinson v. Pea, Ltd., (19+1) 1 K.B. 688 C.A. per Liixmoore, L.J. ; see also 
Marney v. Scott, (1899) 1 Q.B. 986, 989, 990 ; Shrimpton v. ITerts C.C., (1911) 104 L. T. 
145, 147 ; in C.A. 7+ S.J. 305 ; cf. Clelland v. Edward Lloyd Ltd., (1937) 53 T.L.R. 644, 

8. (1941) 2 K.B. 343 ; above, para. 14. 

9. Above. Ch ap VT, para 14 ; see also Welfare v. Brighton Ry, Co., (1869) L. R. 4 
Q, B. 693. Foraca.'e rf contractor and sub-contractor doing work on premises, see 
Canter v. Gardner Co., (1940) 1 A.E.R. 325. 
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servants his liability can be made oat only on proof of negligence. In 
Glasgow Corporation v. Muir ^ :tlie managers of the Oorporaiion Park 
gave poimisBion to a church picnic parly to have their tea in the tea room, 
in the Park. While the tea was being carried in an nrn through 'a narrow 
passage, the urn was for some unexplained reason dropped down with the 
result that the hot liquid scalded some children who were buying sweets or 
ices on one side of the passage, it was held by the House of Lords that the 
Corporation was not liahlo as danger to the children could not have been 
reasonably anticipated. The duty of the occupier is tiierefore only an 
application of the rule of reasonable care and not any special duty of 
insurance indej)6ndent of the law of negligence. ^ A stricter d.uty may arise 
under statute. ^ 

19. Duty to an invitee under contract.— When a person has a 
contractual right to enter another’s premises, the terius of the contract will 
also determine the extent of the duty towards him. In the absence of 
express terms, the court would inter a duty in consonance with the nature 
of the contract with a view to give effect to it.* Therefore the duty will 
differ in different kinds of contracts. In the case of a contract for entry 
into a building or other structure on payment, e.g., a theatre, hotel, race-stand, 
the duty is substauiially the same as that towards an invitee on business 
already discussed. In Francis v. Cockrell,* the ijlaintiff recovered damages 
for injuries due to the fall of a race-stand negligently cunstmefed by the 
contractors employed by the defendant, and it was held that the defendant’s 
duty was to see that his premises and the structures therein were us safe as 
reasonable care could make them. The duty being annexed lo a contract 
was described as a warranty or an implied contract ; but it is only a duty to 
use reasonable care and does not involve liability for defects or dangers not 
discoverable by due care.® Dock-owners were held liable when the plain- 
tiff’s goods, viz., hides unloaded on the defendants’ quay, were damaged by 
contact with some barilla ore .which had been previously unloaded there and 
had got into the interstices of the fioor.r An innkeeper was held liable to 
a guest when tire broke out owing to defeenvo chiiuuey.s A guest in a 

1. (1943) 2 A.E.R. 44 dl l-) 

2. Itiii, at p. 60, per Lord Wright ; see also Praacis v Cockrell, (1870) [..R. 5 Q.B. at 
p. 610, per Martin, B. : iVaoilmtn v. Richardson, (1937) 3 A.E.R. 866, '610, per S.:ott, L.J. 

3. Below, Chap. XVll. 4. Per Bowen, L.J., in The Mooicock, (1889) 14 R.D. 64, 68. 

5. (1870) L.R. 5 Q B. 501. 

6. Pet Kelley, C B,, in L.R. 5 Q.B. at p 503. See however pet McCardle, J., in 
Maclenati'e. Segar, {1017) 2 K.B. 325 at p. 330; Pollock, Ton , p 530. 

7. Liebig's Extract of Meat Co. v Mersey (1918) 3 K. B. 381. As to duty of 

dockowners to ships, see The Bea'n, (1006)'?, 48; The (1935) P. 100; The Meptun, 

(1938) P. 21 (duty of a buoyage and beaconage authority). 

8. Maelenanv. Segar, (1017) 2 K.B. 325; see aho Radha Krishna v. O' Flaherty, 
(1869) 3 B.L.R. (AC.j 277; Brannigan v. //atting/oii, {1021) 67 'T.L.K. 349. 
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hotel 1)118 ii l i^ht to expect a passage leading to the lavaioi-y to be lighted 
and could recover damages from tho owner iif tho hotel for personal injury 
Alue to the passage being dark.i A person who went to the defendants’ 
Turkish baths and slept in one of their rooms at night recovered for injuries 
due to being bitten by bugs.® In Gox v. Guidson,^ the plaintiff, a person 
witnessing a performance in a theatre, was hurt by a pistol which was fired 
by an actor as part of the play, and by some mischance contained a cartridge. 
The defendant was the lessee of the theatre but the play was performed by 
a theatrical company who provided the actors, scenes, etc. It was held the 
defendant was bound to exercise careful supervision over the use of fire-arms 
in the course of the performance and was liable. But the duty does not 
amount to an absolute warranty of safety. In Ball v. Broohlands AtUo- 
liacing Glxild the defendants, the owners of a racing track for motors, 
were held not liable for injury to some of the spectators which occurred by 
the collision of two racing cars resulting in one of them shooting up and 
falling over the railings near the spectators. The danger was one which 
any spectator could foresee as well as the defendants, who had no special 
grounds for considering it likely as it had not occurred for many years. 
Nor does the duty extend to provide against obvious risks. While the 
plaintiff in h ands v. Caclcerell eonld complain of injury due to the fall of 
the race-stand, he could not have complained that the stand was uncovered 
in winter and he caught a bad cold by sitting bn it.» In the above type of 
cases, the duty is contractual but it is also possible to treat it in the alterna- 
tive as a delictual duty defined in Indermaur v. Dames, because the contract 
is evidence of the kind of invitation which attracts the rule in that case.* 
But other contracts may involve different duties. In a contract of employ- 
ment the workman is presumed to take the risk of injury due to the 
negligence of his fellow- servants or incident to the employment.’^ The 
employer’s duty is therefore narrower, and he warrants only his personal 
care. Thus a chauffeur employed by the defendant could not recover for 
injury due to the fail of a -.aino of glass fr'uu the door of the gtuage, as the 
acL'ideiii Wiis duo not to any waul of car., of the defendant but, if at all, to 
that of some fellow ■servanl who failed to notice the defect.* 

1. Campbell v. Sbelburiic Hotel, (1939) 2 K.B S34. See Gould v. MeAuliffe, (1941) 
2 A.E.R. 527 C.A. 2. Silvermon v. Imperial l.ondon Hotels, (1927) 137 L.T. 57. 

3. (1910) 2 K.B. 177. Cf. Humphreys v. Dreamland, (1930) lOO L.J. K.B. 137 (H.L.) 
(proprietor of land let for shows, not liable for dangerous mechanism in a side-show); 
Sheehan M. Zlreaw/urti/, (1923) 40 T.L.R. 165; Fraser Wallas v. Waters, (1939) 4 A.E.R. 
609 (action by a person in the audience hit by tho heel of a shoe from one of the dancers 
failed as there was no negligence of defendants). 

4. (1933) 1 K.B. 205. 5. Per Scrutton, L.J., in (1933) 1 K.B. 205 at p. 215. 

6. But the plaintiff cannot disregard the contract and allege a wider liability in 
tort ; per Serntton, L.J., in (1933) 1 K.B. at p. 213. 

7. Priestly v. Fowler, (1837) 3 M. & W. 1 ; below, Chap. XVI, para. 19. 

Q. Cole V. De Trajford, (Ho. 2), (1918) 2 K.B. 523. 
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20. Licensee. — A licensee is one who has the licejice or permission of 
the occupier to enter or use his premises. ^ He may belong to one of the 
following dissimilar classes, of visitors; (t) those who come on express 
invitation but, not on any business or material interest of the occupier ; 
{ii) those who have his implied leave to enter or use the premises ; 
(iii) those who have legs! authority to enter even against his will and are 
entitled to the same protection as those permitted to enter. 

21. Guest. — A guest invited not on business but for a friendly or 
social visit, is a licensee and nut an invitee. In Southcote v. Stanley,^ a 
person invited by the defendant, a proprietor of a hotel, and injured by 
the fall of a pane of glass from a door, was held not entitled to recover. 
Pollock, 0. B., said that a guest became, by his entry, a member of the 
defendant’s establishment or hooBehoId and could not complain of the 
negligence of the occupier’s servants as he was in the position of their 
fellow-servant. s Baron Hramwell suggested the analogy that a person 
asked by his friend to sleep in the latter’s house con'd not complain of the 
bed sheets being badly aired and his catching a cold. 

22. Implied liceace. — Whether a licence could be implied, depends 
on the circumstances. In the ease of a friend who comes for a social call 
or a salesman who comes for showing his wares, it is implied in the sense 
that if express permission was asked for it would have been granted. 
Similarly a friend or relative of a tenant as the plaintiff in Fairman's case* 
may well assume the leave of the occupier for using the common staircase. 
On the other hand permission may also be implied from the occupier’s 
failure to object or to take practical steps to prevent the entry of persons 
who have no reason to expect him to grant any express permission to enter 
his land, such as a person habitually using it for walking across or a child 
for playing on it. It is not, however, mere tolerance that should be proved 
but permission, though the tolerance may be so pronounced as to lead 
to an inference of permission,''* Where permission or tacit consent is not 
establibhed, the person entering falls within the category not of a licensee 
but of a trespasser. “ The line that separates each of these three classes is 
an absolutely rigid line. There is no half-way house, no no-man’s land 
between adjacent territories. When a judge decides into which category a 
particular case falls, the law of that category will rule and there mast be no 

1. Cf . s. 52, Indian Easements Act. 

2. <1858) 1 H & N. 247 ; the only direct decision on the point which however is 
treated as settled ; Latham -^.Johnson, (1913) 1 K.B. at p. 410, per Hamilton, L.J. 

3. For a similar argument, see Abraham v. Reynolds, (1860) 5 H. & N. 143. 

4. (1923) A.C. 74, above, para. 14 ; Morgan v. Girls' FtUndly SocUty', (1936) 
1 A.E.R. 404. 

5. V. (1929) A. C. 358 at p. 373, ^er Lord Dunedin. 
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looking to the law of the adjoining category. In Lowery v. Walker,’^ 
members of the public were habitually walking across a field of the 
defendant for taking a short out though he had long ago put up a notice 
warning trespassers. He had complained to the police occasionally but 
refused to prosecute, as somfe of them were customers in his milk trade. 
The plaintiff, a person walking along, was hold to be a licensee. In the case 
of children, the inference may arise more easily than in the case of adults. 
In GooJfe V, Midland Great Western Railway of Ireland,^ the defendants, 
a railway company, were held liable for injury sustained by a child aged 
four, meddling with a turn-table in their premises. It was proved that they 
had allowed the plaintiff and other children to go to tho place and play 
habitually, and had kept the machine unlocked and unfastened. The child 
was regarded as a licensee. Tho question of licence and that of ‘ trap ’ or 
concealed danger though usually regarded as separate questions nmy really 
be inter-connected because the precautious required to prevent the 
entry of others may vary with the kind of danger in the premises. 
Where adequate precautions are taken there is neither licence nor trap. 
In Addie v. Dttmbreck,* the defendants, a colliery company, were held 
not liable for the death of a boy who was crushed in the terminal wheel 
of a haulage system worked by them. The place was used as a play- 
ground by childreu who had been warned but disregarded the warnings. 
On the facts of the case the child was regarded as a trespasser not entitled 
to any special precautions for its safety. On the other hand in Excelsior 
Wire Hope Go, v. Gallanf two children who were injured by playing with 
dangerous machinery worked by the defendants were held entitled to 
recover. The defendants had allowed children to go there from an adjoin- 
ing playground and play round tho machine except when they worked it 
about thrice a week. When they were about to work it, they would see if 

1. (1929) A. C. at p. 371, Lord Dunedin. 2. . (1911) A. C. 10. 

3. (1909) A.C. 229. This decision has been criticised as having been influenced 
by sentimental sympathy instead of legal principle ; see BeVen, Negligence, Vol- 1, 
pp. 189-220 ; Jeremiah Smith, Selected Essays, pp. 357, 397 ; Liddlt v. Yorkshire C,C., 
(WS^) 2 K.B 101, HI, ftr Scrutton, L.J. On the finding that the plaintiff was a licensee, 
(see however HHis v I'ulhum B.C., (1938» 1 K.B. at p. 226, per Greer, L.J.) the decision is 
unexceptionable and lias been followed iit later ca'.es lu England. For similar turn-table 
cases in the U S.A., see Rail Road Co. v- Stout, (1873) 17 Wall. (U.S.) 657; Wigmoro, 
Cases on Torts, Vol. II, pp. 226. 227 ; Restatement, II, § 339. 

4. (1929) A.C. 358 See also Hardy v. Central London Ry. Co., (1920) 3 K.B. 459. In 
the United Zinc 4’ Chemical Co. v. Yan Briti, (1922) 258 U.S. 263 ; 36 A.L.R. 28, two boys 
went into defendants' garden and entered a pool of water which was poisoned with 
sulphuric acid. They were poisoned and died. The Supreme Court held the defendants 
not liable. The contention that there were roads in the defendants’ land which might 
have acted as an invitation was met by Holmes, J., with the answer “ a road is not an 
invitation to leave it elsewhere than at its end. ” 

5. (1930) A.C. 404 ; .see per Scrutton, L.J., in Mourtost v. Poulter, (1930) 2 K.B. 183 
at p. 190. See also Holding v. Hamlyn, il943) 1 K.B. 664 C.A. 
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it was clear of children. On that occasion they did not do so properly. It 
was held that the plaintiffs were not trespassers and that even if they were, 
the defendants acted in reckless disregard of their presence. Where a high- 
way anthority had, in the course of making an improvement, excavated soil 
and heaped it near a retaining wall in a spot which had not been made a 
highway, a boy who had climbed the heap and sat on the wall and fell 
down, was held to have had no licence to do so and was regarded as a 
trespasser. There was no such danger as required any special precautions 
beyond warning off the boys who came there. ^ The licence ma;' be limited 
to a particular part of the occupier’s premises.* It may also in the case of 
a child be conditional on the child being guarded or taken care of by its 
custodian.* 

23. Legal authority to enter.— A person with a legal anthority to 
enter, like a policeman with a warrant of arrest or a customs official in 
search of a contraband article, though an unwelcome visitor, would appear 
to be entitled to the same protection as a licensee from an occupier who is 
aware of his presence or its likelihood.* If, of course, he has no legal right 
to enter, he is only a trespasser and enters at his own risk.* 

24. Duty to a licensee. — The duty to a licensee is not to lay or set a 
trap for him, i.e., not to expose him to a concealed danger of which the 
occupier is aware and the licensee is not aware and cannot be aware by the 
exercise of- reasonable care.« The licensee is regarded as occupying the 
position of a donee ^iocepting a gift and cannot therefore complain of 
defects in the subject of the gift ; “any such conduct will wear the colour 
of ingratitude.’”*^ But he can complain if the donor or licensor knowingly 
exposes him to a trap or hidden danger. “ There must be something like 
fraud on the part of the donor before he can be made answerable.” This is ^ 
how the rule was stated by Justice Willes in another well-known judgment 
of his in Gautret v. Egerton.^ The defendants were owners of certain 
land with a canal and cuttings intersecting the same and bridges across the 

1. Liddle v. Yorkshire C. C., (1934) 2 K.B. 101. 

2. Schofield v. Bolton Corporation, (1910) 26 T. L. R. 230 (child playing on a pile of 
sleepers in defendant’s land and straying on to a railway line) ; see also Jenkins v. G. JY. 
By. Co., (1912) 1 K.B. 525 

3. Burchett -r. Hichiston, (1880) SO L.J.C.P. 101 • Latham v. Johnson, (1913) 1 K. B. 

398, 404, 407. +■ Restatement, II, § 346. 

5. <7. C. By. Co. v. Bates, (1921) 3 K.B. 578 ; see Davis v. Lisle, (1936) 2 A. E. R. 213 ; 
above, Chap. IV, para. 38. 

6. Bairman’s case, (1923) A.C. at pp. 86, 96 ; abo'v e , para. 14 ; Norman v. G.W.By, 
Co., (1915) 1 K.B. 584, 591. The phrase ‘ set a trap ' was first used by Willes, J., in Corby 
V. ffill, (1858) 4 C.B.N.S. 556 ; see also Latham v Johnson, (1913) 1 K.B. at p. 405. 

7. Per Willes, J., in Indermaur v. Dames, (1866) L.R. 1 C.P. at p. 285. 

8. (1867) L.R. 2 C.P. 371 at p. 375 ; described as a ' great judgment ’ by Buclcley, 
L.J., in Lowery v. Walker, (1910) 1 K B. at p. 190 ; Hamilton, L.J., in Latham v. Johnson^ 
(1913) 1 K.B. 398, 404, explained the duty In similar terms. 
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canal which led to certain docks. A person who was habitually using tl>o 
land and bridges for going to the docks, while going along a bridge, fell 
into one of the cnttings and was drowned. An action by his representatives 
was disallowed as there was no breach of dnty disclosed by the plaint. 

25. Duty to a liceaaee only in respect of concealed danger.— The 
duty arises only in respect of a concealed and not an obvious danger.^ Whe- 
ther a danger is the one or the other depends on the circumstances. In 
Fairman's case® the staircase was made of reinforced concrete and a 
depression formed in one of the steps by the concrete wearing away was 
held to be an obvious and not a concealed danger for the plaintifl who had 
been living in the premises for some months. 

26. Duty to a child licensee. — What is an obvious danger -to an • 
adult may not bo so to a child. A railway turn-table or a poisonous berry in 
a public garden may be a trap for a child but not for aii adult. Ordinarily 
the occupier discharges hi.s dnty to a licensee by warning him or disclosing 
the danger to him® ; but in the case of children, a warning may not be 
enough and other precautions may be necessary to avoid harm to them. 
The phrases ‘ trap and ‘ allurement ’ are often nsed in this context but it 
is necessary to remember that the mere tendency of an object in the 
occupier’s premises to allure children would not make him liable. It he 
takes sufficient precautions to warn them off, it ceases to be a trap in law, as 
for instance, the dangerous machinery in Addie v. DumJjrecJc" . “Tempta- 
tion is not invitation Besides it is not every object that attracts infantile 
fancy or mischief that is a trap bi law. There is no object which is so 
common or innocuous that no child can be tempted to meddle with it and 
injure itself. A child who plays with a heap of stones.'^ climbs a wall,* or 

, a tree, or a lorry,® or enters a pool of waterio in another's premises cannot 

1. Aliov', para. 16 ; >ee also Ci/!(Thill v. Manchester Corporation, (1928) 1 K.B 776 ; 
Latham -v. Johnson, (1913) 1 K.B. at p. 411 ; Stone, v. Jacks^i, (1885) 16 C.B. 199 ; Lakshmi 
Chaud V. Rat an Jiai, (1926) 29 Pom. I..R 78. 

2. (1923) A C. 74 ; aho-ve, para. 14 ; cf. Dunster v. ffoUis, (1918) 2 K.B. 795. 

3. Mormon v. G. W. Ry. Co-, (1915) 1 K.B. at p. 591. 

4. “ A trap is a figure of speech, not a formula ; " “ in the case of infants, there are 

moral as well as physical traps;” "a trap has the two qualities of fascination and 

fatality ” ; Latham -y. Johnson, (1913) 2 K.B. at p. 415, per Hamilton, L.J., referred to in 
(1939) 4 A.E.R. at p. 94 5. (1929) A.C. 358 ; above, para. 33. 

6. /Vr Holmes, J., in the United Zinc i; Chemical Go. v- Van Britt, (1932) 258 U.S. 
268 ; above, para. 22, p. 406, note 4. 

7. I^atham v. Johnson, above ; Morley v. Staffordshire ^ C. C., (1939) 4 A.E.R. 92 C.A. 
(A heap of metal in a road). 

8. Liddle v. Yorhshire C. C., (1934) 2 K.B. 101 ; above, para. 22. 

9. Ravisthorne v. Ottley, (1937) 3 A.E.R. 902 ; cf. Culkin v. Me Fie 1; Sons, (1939) 

3 A.E.R. 613 ; above. Chap. VI, para. 11. 

10. Liddle v. Yorhshire C. C., (1934) 2 K.B. at p. 112, Scrutton, I..J. ; United Zinc 
Chemical Co. v. Van Britt, above. • 



3tIV] UBGtlQBNCH. 409 

oom plain ,ef injury resulting thereby. In such cases the occupier may not 
.be bound to do more than' warn trespassing children ofiE his premises. ^ 

27. Nature of the occupier’s liability to a licensee.— The duty 
arises only in respect of dangers of which the occupier was aware. In the 
case of new dangers created by him after permitting the licensee to enter, his 
liability is clear, e.g., letting loose a savage horse in a field habitually used 
by others for passing along, ^ or digging a trench in his land over which 
another has a right of way.* In the case of dangers which already exist, 
his knowledge of them is essential to create a duty.'t The knowledge of 
his servants may be enough.® There are, however, passages in the judg- 
ments in Fairman v. Perpetual Investment Building Society,^ in favour of 
the view that the occupier would be liable even when he did not know but 
ought to have known of the existence of the danger. On that view the duty 
to a licensee would be larger than that enunciated by Justice Willes and 
nearly identical with the duty to an invitee. In any case the occupier is 
not responsible to a licensee, as he would be to an invitee, for a danger 
which is created by an independent contractor and is unknown to him. 
Where a person who went to visit a tenant in the defendants’ premises saw 
the. lift door partially open and went in and fell into an open shaft, it was 
held that the defendants were not liable as they had entrusted the lift to 
the care of a competent firm of contractors.^ 

28. Duty to a trespasser. — A trespasser is one who has no leave or 
licence to enter another’s premises. He trespasses at his own risk. The 
occupier has no duty to warn him of existing defects, much less to take 
precautions for his safety, f A railway company was held uot liable te a 
person travelling without a ticket and injured by a collision.* A policeman 
who entered the defendant’s j)remises at night suspecting something wrong 
and fell into a saw-pit was held to have no remedy, as he had no right 

1. Lidile v. Yarkthire C. C., above. 2. Lov/ery v. Walker, (1911) A.C. 10. 

3. Ceriy y. (1858) 4 C. B. N. S. S56; Evans v, Bemiay Port Trust, (1886) 
X.U R. 11 Bom. 329. 

4. Collis V. SelUn, (1868) L.R. 3 C.P. 495 (occupier not liable when a chandelier 
hung on a wall fell oil the plaintiff). If the rule laid down by Willes, J., were strictly 
applie'd, an occupier ought not to be liable for dangers known to him but not created by 
him, to a person whosi presence was not permitted but only tolerated ; but such perhaps 
is not the law ; on tins point, se&i Scrutton, L.J., in ffayaiard v. Drury Lane Tneoire, 
(1917) 2 K. B. at p. 914 ; Coleshill v. Manehesftr Corporation, (1928) 1KB. 77o, 789. 

5. Smith V. London S; St. Katharine Docks, (1868) L.R. 3 C.P. 326. „ 

6. (1923) A.C 74, 86, 96, per Lords Atkinson and Wrenbuty ; see also Addle y. 

Dumbs tek, (1929) A C. at p. 365, Lord Hailsham; Boblen, Studies, p. 60. See, however, 
Haseldtne's.Da'sa 3; Son Ltd B. at p. 372, per Gotldar'l, L.J. ; Sutcliffe y. 

Clients' Investment Co., (1924j 2 K.B. at p. 755 ; Restatement, II, § 342. 

7. Morgan v. Girls’ Friendly Society, (1936) 1 A.B.R. 404. 

8. Grand Trunk Py.o/ Canada \. Barnett, A.C. 361; cf. G. N. Ry. Co.y. 

Harrison, (1854) 10 Ex, 376. 
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to enter. 1 Even if he should be regarded not as a trespasser but as having 
a legal right to enter, the defendant could not be held negligent in failing to 
make his premises safe for such an unexpected visitor.* But a trespasser, 
though he has no right, to aetivo protection, is not an outlaw and the 
occnpier has some obligations even towards him. In the first place, he owes 
a duty not to cause wilful injury except what is reasonably necessary to 
avoid the entry of a trespa.s8er or expel him after entry.* The occupier 
cannot for instance shoot or belabour an intruder or set man-traps like a 
spring-gun.* He may however adopt reasonable measures for prevention of 
trespass,* e.g.^ putting up a barbed wire fence, a gate with iron spikes, or a 
wall with broken glass.” A trespasser or a thief hurt by such things cannot 
obviously complain. Secondly, the occupier owes a duty not to do any act 
involving danger to trespassers in the premises with knowledge of their 
presence or its likelihood. With such knowledge, the occupier cannot for 
instance cause a dangerous explosion or practise shooting in his premises.’' 
A person who felled a tree was held liable for injury to children who were 
there to his knowledge though without hie permission.® A driver of a rail- 
way engine who sees a trespasser on the line is bound to nse.re.isouable care 
to avoid running over him, by way of whistling and warning, or if need 
be, by slowing or stopping the train.® Knowledge of the trespasser’s 
presence or its likelihood is essential to make the occupier liable, iv He is 
not bound to assume that others would commit trespass ; on the other hand 
he is entitled to assume the contrary. But an occupier of premises with a 
source of danger like an un fenced excavation near a highway is bound to 
expect that persons may stray off the highway by mistake at night time and 
would he liable to a person who thus, sustains in}ury.ii A person about to 

1 G. C Ry. Co V. Bates, (1921) 3 K.B, 578 ; see also Coffee y. MeF.voy, (1913) 3 Ir. R. 
390, 296 ; H.M.S. Glatton, (1923) P. 215 ; STurley v. Grotm, (1882) 46 J.P. 360. 

2. (1921) 3 K.B. 578 at p. 5S1. 

3. Addit V. Dumireek, (1929) K C. at p. 363 ; Latham v. Johnson, (1913) 1 K.B. at 
p. 411 ; Davis V. Lisle, (1936) 2 A.E.'t. 313. 

4. iiirdy. ILolbrook, 4 Bi'.s 628; see v. Midland Ry. Co., (1857) 

1 n. & N. .at p 780. per Brama',-'-ll, B. Tur: earlier case of llmi Wilkes, (1820) 3 B. & Aid. 
304. w.Usre the plaintiff wh” was hurt by a spring-gun was non-suited on tbs ground of 
bis ei.tering with knowledge of it, led la the passing of 7 & 8 Geo. 4, c. 18,. superseded by 
24 and 25 Viet, c. 100, s. 31, which made the setting of spring-guns a criminal offence ; to 
set a spri'.g-gun not dangernus to life but intended to cause alarm is not an offence ; 
Wootton V. Dawkiar, (1857) 2 C.B.N.S. 413- 3. The Carlgarth, (1927) P. 93. 

6. Dane v. CBytoii, (1370) 7 Taunt, ji. 521 ; as to keeping a dog aeoastoined to bite 
men, see Sarch v. Bhtekbn «, (1.S3C) 4 C. & P. at p. 300; Brock v. Copeland, (1794) 1 Esp. 
203 : I.tnnon v. Fisher, (1923) 2.5 Bom. I..R. 873 (plaintiff, an invitee, bit by a do;’). 

7. For an illustration of a trespasser whose presence was nnsu-pected bs-ing able to 

sue, see Re datement, II, § 336, Illustration 2 8 Moartoa y. Poulter, (1930) 3 K.B. 183. 

9 istnail v. B. B. Sj C. Ry. Co,, (1932) 34 Bom. L.R. 836, 831,/r!r Beaumont, C.J. 
The decision was however against the plantiff on the facts. 

10. Laiaery v. Walker, (1910) 1 K.B. 173; Petrie y. Rostrevor, (1898) 2 Ir. R. 566. 

11. Barnes v. Ward, a850) 9 C.B. 393 ; above, p. 161. 
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do in his premises some act or work of an nnnsnal and extra-hazardons 
nature is bound to warn outsiders against danger.^ 

29. Difference between an adnlt and a child trespasser.~In the 
application of these principles there is no distinction between an adult and 
a child trespasser in the sense that there is no special duty towards the 
latter.2 But a difference may arise in two ways. First, in the case of a child 
a licence may be more easily inferred than in the case of an adult from the 
occupier’s conduct in failing to take reasonably effective steps to prevent- 
the entry of the former.® Secondly, the defence of contributory negligence 
or consent may be more hard to establish against a child than against an 
adult,* 

30. Law as to duties of occupiers. — Before passing from the above 
statement of the law as to the duties of occupiers of premises, it may be 
perhaps useful to note some of its features, (a) The case-law in England has 
evolved a threefold formula® of duties to invitee, licensee and trespasser, but 
the formula still leaves a substantial region in which judge and jury have 
to apply the rule of reasonable care to the facts before arriving at a deci- 
sion. For instance whether a duty to an invitee is discharged by a warning 
or by other precautions and whether a licence is to be implied of not are 
questions which stand outside the formula, (i) Tiie advantage of a formula 
is its certainty. The present formula lacks it in one particular owing to the 
dicta which suggest that a licensor is liable for dangers which be did not 
know but ought to have known.® (c) The disadvantage of a formula is its 
rigidity which may make it inadequate to meet changing needs. Thus we 
find the phrases ‘ invitee ’ and ‘ licensee ’ are tending to become technical 
terms and lose their natural meaning. Only in that way could they include 
new and dissimilar groups of persons. For instance an unwelcome visitor 
has to be regarded as a licensee. So we find a Lord Justice in the Court of 
Appeal saying, “ Personally 1 think the names or nick-names that have been 
onstomarily applied to desci ibe those three categories are a little unfortu- 
nate.”’' (d) The formula seems in some cases to hamper a proper applica- 
tion of the rule of reasonable care. Thus we have the anomalous result 
in Fairmun'a case that the owner in possession ..f the commo'i slau'-L-ase 

1. Lowery v. IVnHer, ubove (leaving a horse in a field -was held not of that type). 

- 2. Adiiie K. yJami/erA, (1939) A.C. 358. See also Singletons. Eastern Counties Hy., 

(1S59) 7 C.B.N.S. 287; Hardy v. Central Loudon Ry. Co., (1930) 3 K.B. 459 ; 

V C.ll’. A’y.. (1912) 1 K B. 525 ; Schofield v. Bolton Corfioralion, (1910} 2j T.L.K. 230 ; of. 
iVilliams v. G.W. Ky. Co., (1S7L L.K. 9 Es. 157 pwhero the child was not a trespasser). 

3. Above, para. 22. +• Belo-vr, para. SS. 

5. The American Restatement h-as a twofold division of licensee^ and trespasser and 
a licensee may be a graluiU-u-j licensee, a business, visitor or patron. Public utilities are 
separately dealt with* Vol. 11 , §§ 329-332, §§ 345-350. 6. Above, para. 27, 

7. Silts s. FhIJioci ■■■>' C.’., i 193S) t K.B. at p. 333, MacKinnon, L.J, 
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or other part of the premises owes one dnty to his tenant and another 
to the tenant’s wife.* A railway company wonld owe one duty to a passen- 
ger and another to a friend of the latter who went into the platform to see 
him otf without being required to pay for the entry. These anomalies 
result from the definition of an ‘ invitee ’ as one who goes on business of the 
occupier. An interpretation of it in a slightly extended sense so as to include 
those whose entry concerns the occupier’s business indirectly as well as 
directly was attempted in some of the earlier cases but was not countenanc- 
ed by the House of Lords who applied the phrase in a strict sense. 

31. Duty of an owner of land or buildings.— Under this head we 
^ave to consider the duties of a lessor or vendor to his lessee or vendee as 
well as to others in respect of defects existing at the time of the lease or sale 
or afterwards. 

32. Onty of a lessor to a lessee in respect of defects existing at 
the time of the lease. — This is governed by the contract of lease. Where 
it is silent, his duty is, under the Transfer of Property Act, to disclose 
defects of which he is aware and the leasee is not aware and could not with 
ordinary care discover.^ He need not therefore disclose patent defects. 
Subject to the above duty the lessor does not warrant the fitness of the 
premises.3 In England there is an exception in the case of a lease of 
furnished premises ; the lessor warrants them to be fit for habitation at the 
commencement of the tenancy.^ In other cases, the general rule is that in 
the absence of fraud or breach of express warranty, a lessor is not liable for 
letting -a tumble-down house ;* the tenant must take the property as he 
finds it.* In England this rule has been laid down in rather broad terms 
so as to confer an undue immunity on landlords and vendors of real 
property.'* It was modified in the case of small tenements by the Housing 

1. The law is different in the U.S.A.; Restatement K, § 360. 2. S. 108. 

3. But he wairants the fitness of the power which he agrees to supply to the tenant's 
premises ; Btntley Bros. v. Metcalfe ^ Co., (1906) 2 K.B. S48. 

4. Collins V. Hopkins, (1923) 2 K.B. 617 ; Wilson v. Finch- Hatton, (1877) 2 Ez. D. 
336; Smith v. Marrable, (1843) 11 M. & W. 5. There is no warranty in respect of eubse- 
qnent defects ; Sarson v. Roberts, (189Si 2 Q.B. 395 ; nor .for unfurnished premises ; 
Cruse V. Mount, (1933) 1 Ch. 278. For a similar warranty in the case of urban houses in 
Scotland, see Cameron v. Young, (1908) A.C. 176. 

5. Per Erie, C.J., in Robbins v. Jones, (1863) 15 C.B.N.S. 221 ; "Fraud apart, there 
is no law against letting a tumble-down house." 

6. Sutton V. Temple, (1843) 12 M. & W. 52; Cheater v. Cater, (1918) 1 K.B. 247; 
Bottomley v. Bannister, (1932) 1 K.B. 458; Otto v. Bolton, (1936) 2 K.B. 46. See also 
Shirvell v. Hackmood Estates, (1938) 2 A.E.R. 1 (defendants, lessors, not liable for dead 
branch of tree falling on workman of lessee and killing him.) 

7. E.g. Bottomley v. Bannister, (1932) 1 K.B. 458, 468, *per Scrutton, L.J.; below, 
para. 37. Prof. Bohlen considers that the other decisions in favour of landowners Were 
influenced by class sympathy ; 50 Har. UR. 735. 
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Acts^ bat in other respects continnes to be part of the law. It would seem 
to apply only to patent defects. In respect of latent defects or dangers 
which the owner knew or ought to hare known it would seem that he 
ought to be hold liable. This would be a rational statement of the princi- 
ple and in accordance with recent developments in the sphere of responsibi- 
lity for delivery of dangerous chattels. If there is a contract to repair, the 
landlord may become liable to his tenant for the injury resulting from even 
a patent defect. In Porter v. Jonea^ a landlord had failed to perform his 
covenant to repair a ceiling which was bulging. In an action by the tenant 
who was injured by the collapse of the ceiling some months after the 
tenancy began, it was held that she could recover and that the landlord 
could not plead that the tenant acted unreasonably in using the kitchen 
with the bulging ceiling after the landlord had failed to repair it. 

33. Duty of a lessor to his lessee in respect of defects arisingr 
after the lease. — In respect of defects arising after the lease, the lessor 
is not liable to the lessee except for a breach of a covenant to repair. 
Where the lessor is in possession of any part of the premises like a 
common staircase, the lessor is under a duty both as an implied term of 
the contract and also independently of it, to keep it as safe as reason- 
able care could make it.3 Where the landlord retained the roof in his 
control, and owing to a gutter pipe from the roof being defective and in 
bad repair, the water leaked to the walls of the tenant’s room and made 
it damp, he was held liable for neglect to repair with knowledge of the 
defect.* He would be liable even if he did not know but could have known 
of it by due care.® 

34. Oaty of a lessor to strangers in respect of defects existing 
at the time of the lease. — Td such persons it is not the lessor but the 
lessee, that is liable. In Lane v, Gox,* the landlord was held not liable to a 
workman who came at the request of a weekly tenant and was injured by 
using a staircase which was in an unsafe condition. To this rule one 

1. Housing, Town-Planning etc., Act, 1909, sec. 14 and the Housing Acts, 192^ (S. 1), 
1936 (S. 3) which imply a term in the contract of tenancy that the premises were at the 
beginning of the tenancy aad would be kept afterwards reasonably fit for habitation. For 
eases under these Acts, see Ryall y. Kidwll, (1914) 3 K.B. 135 ; Morgan v. Liverpool 
Corporation, (1927) 2 K.B 131 ; Summere v. Salfard Corporation, (1943) A.C. 283. See Betts 
, V. Penge V.D.C., (1942) 2 A.E.R. 61. 2. (1942) 2 A.E.R, 670 C.A. 

3. Dnnster v. Heilit, (1913) 2 K.B. 795 ; Lakshmiehand v. Ratanbai, (1926) 39 Bout. 
L.R. 78. 

4. Coekharn v. Smith, (1924) 2 K.B. 119, 129, Banles, L.J. ; see also Hargraves v. • 
Hartopp, (1905) 1 K.B. 472 ; of. Ivay v. Hedges, (1882) 9 Q.B.D. 80, which proceeded on 
the special terms of the contract. 

5. Bishop V. Consolidated London Properties, Ltd,, (1933) 102 L.J-K.B. 257 (where 

the gutter pipe was choked by a dead pigeon and its nest and water escaped into the 
tenant’s fiat). For a case of loss due to improper execution of repair under a covenant, 
see Crtg v. Piangue, (1936) 1 K.B. 669. 6. (1897) 1 Q.B. 415. 
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qttalificatiou may be suggested, viz., where the lessor is guilty of fraud or 
negligence and leases a building or other premises with, knowledge of a 
latent defect which the lessee cannot discover and involves imminent 
danger to person and property. ^ In the United Slates persons who lease 
premises with artificial structures like race-stands, diving-chutes, etc., 
intended for the use of large numbers of the public have been held liable for 
negligently leasing them in an unsafe condition. 2 

35. Duty of a lessor to strangers in respect of defects arising 
after the lease. — In respect of dangers which arise after the lease, the 
lessor is under no liability to strangers though he may be under a covenant 
with the lessee to repair them. In Gavalier v. Pope,^ a landlord was held 
not liable to the tenant’s wife v/ho fell through the kitchen flooring which 
he had agreed with the tenant to repair. This rule will not of course apply 
where the landlord has reserved control of any part of the premises and 
injury results from his neglect to keep it in good order. In Gunard v. 
Antifyre, Ltd.,*" the defendants had let their building in flats and reserved 
the roof and guttering in their control. Owing to a defect in the guttering, 
a piece of it fell on the glass roof of a kitchen in the third floor and the 
wife of the tenant of that floor was injured by glass pieces. It was held 
that she could recover. 

30. Criticism of the rule in Cavalier v. Vope— The rule in 
Cavalier v. Pope bus never been questioned in England,® but there are 
some comments that have to be made on it. (a) It rests on the familiar 
but now exploded formula® that a third party cannot sue in tort in respect 
of conduct which amounts to a breach of contract between two others. 
The decision in Danoghue v. Stevenson"' does not apply to the lease or sale 
of real estate® but deprives this formula of its validity. For instance, it has 
now been held that a contractor who negligently performs his duty to erect 
or repair a building and thereby creates a danger may be sued not 'merely 

1. This appears to be implied in cases like Koibins v. Janes, (1863) 15 C.B.N.S. 231, 
240, Erie, C.J. 

3. Restatement, II, § 339; cf. Heaven v. Pender, (1883) 11 Q.B.D. 503; Kelly v. 
Waalworth, (1922; 2 Ir. K. 5 (hiring of dining rooms for whist drive and dance). 

3. (1906) A.C. 428 ; (1905) 2 K.B. 757 : see also Cameron v. Young, (1908) A.C. 176 ; 
Ryall V. Kidwell, (1914) 3 K.B. 135; Bromley v. Mercer, (1922) 1 K.B. 126; Tredvoay v. 
ilakin, (1904) 20 T.L R. 726. 

. 4i (1933) 1 K.B. 551 ; cf. Hiramanaek v. Balkisken, 1934 Lab. 931. The decision 
in Cunard’s ease is consistent with the cases in notes 4 and 5 at p- 413 above ; see also 
Salmond, Torts, p. 540; Taylor v. Liverpool Corf oration, {1939) 3 A.E.R. 329. But see 
Skitvell V. Haekieood Estates, (1938) 2 A.E.R. at pp. 1-3, per Greer, L.J. 

5. The rule in the U.S.A. is otherwise ; Restatement, 1 1, § 357. 

6. Perhaps also on another time-worn formula that an action does'not lie icr a ‘ noa* 
feasance ’ ; 45 Har. L.R. 164. The use of this word here is a mere misnomer. 

7. (1932) A.C 563 ; below, paras. 57-60. 

8. Otto V. Bolton, (1936) 2 K.B. 46, 
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by hi 3 employer but by others to whom harm was likely. ^ (6) It appears 

to be anomalous that a landlord who fails to perform his covenant to 
repair and there'iy creates a danger in his premises should be held liable to 
an occupier of adjoining property* bat not to a person lawfully in the 
premises. The anomaly is only explained but not justified by the circnm* 
stance that the action in the one case is for nuisance and in the other for 
negligence.* (c) The immunity of the lessor may not after all be real, ^is 
the lessee may be able to recover, in an action against him for breach of 
contract, the damages which the lessee had to pay to a third party.* 
A direct remedy against the landlord was allowed in another context to 
avoid circuity of action and there is no reason why it should not also be 
allowed here.® 

i 

37. Duty of th3 vendor to the vendee and others.— (o) His 
position is similar to that of the'*tessor in respect of defects existing at the 
time of sale. The ordinary rule is caveat emptor. The vendor does not; in 
the absence of express contract, warrant the fitness or safety .of the 
permises sold.® The law as to sale of chattels is different, as will be seen 
later,^ But he is bound to disclose to the buyer any latent defects which 
he knew and the buyer did not know and could not with reasonable care 
discover.® A vendor or builder of a house built by him with materials 
which to his knowledge are unfit and will create a latent danger not 
discoverable on reasonable inspection, would seem to be liable for injury 
resulting therefrom, to the vendee or even a third person like the 
vendee’s wife, child or guest.® (6) The vendor would in no ease be liable 
to the vendee or others in respect of dangers arising after the sale. 

ILLUSTRATION. 

Vendor not Liable. BottomUy v- Banniiteri'-* The defeudants were builders who 
had built seveiial houses similar in de.ign on their land and having a gas-burner which 
properly regulated, required no flue. They sold one of their houses to one C.B. who 

1. Brozeit v. Catterill, 51 T.L.K. 31 ; cf. Collij v. Sflien, (186V L.R. 3 C.P.' 495 
at p. 498 ; as to dangerous works, see Parry v. Smith, (1879) 4 CP.D. 325; Dominion 
Natural Gas Co. v. Collins, (1909) A.C. 640 ; City of Birmingham Tramways Co. v. Law, 
a910) 2 K.B. 965. 

2. Above, Chap. VI, para. 59 ; or if the properties were diiferent flats of the same 
building ; Canard v. Antifyre, Ltd , (19331 1 K.B. 551. The liability is higher if the 
bouse adjoins a highway ; IPilchick v. Marks, (1934) 2 K.Eh 56 ; above. Chap. VI, para. 8 

3. Per Talbot, J., in (1933) 1 K.B. at p?. 638, 561. 

4. Tht Kati, (l93Sj P. 100. ■''ee al'O Btntiey Bros. y. Metcalf t If Co., (1906) 2 K.B. 

548 . 5. Above, Chap. VI, para. 59. 

6. Botiomhy v. Bannister, (1932) 1 K B 45S ; Otto v. Bolton, (1936) 2 K.B. 46. See 
Annual Survey, 193o, p. 171 ; Winfield, Law of Tort, p. 589 

7. Below, para. 54, S T. P. Act, S. 55. (1) (a). 

9. Restatement, II, §§ 353, 373. See also Miller y. Cannon Hill Estates, (1931) 
3 K. B. 113; Brown v. Catterill, (1934) 31 T.L.R. 21. Cf. Otto v. Bolton, (1936) 3 K. B, 46. 

10. (1932) 1 K.B 468. * 
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entered into possession. On a certain day C. S. and his wife were found dead in the 
bath'room, having been poisoned by carbon-monoxide. An action by their representa- 
tives was disallowed on the ground that the burner if properly regulated was not 
dangerous and even if it was, the danger was known as much to the purchaser as to the 
defendants and that the burner was regulated properljr by a gas company acting for the 
purchaser and the regulation must have been altered by him or his wife. 

38. Duty arising from possession and ownership of chattels.— 
The duty of a person who keeps dangerous animals has already been 
discussed.^ The following cases may be considered here : (a) Possession 
and management of a carriage, (h) Possession and management of a datiger- 
ons chattel, and (c) Delivery of a dangerous chattel to another. 

39. Dnty of^ a person in possession and management of a 
carriage. — The dnty of a person in possession and' management of a 
carriage^ or other vehicle may arise : (a)- in respect of the safety of goods 
entrusted to him, (Jj) in respect of the safety of a passenger, and (c) in 
respect of the safety of persons ontaide the carriage. 

40. Dnty of a carrier in respect of goods entrusted for carri- 
age. — The duty of a person who is not a common carrier, in respect of 
goods entrusted to him for carriage is that of a bailee as defined in the 
Indian Contract Aot,» viz,, to take as much care of the goods bailed as a 
reasonable person of prudence would take of his own goods under the 
circumstances. The onus is on the carrier or bailee to prove that he took 
reasonable care. The duty may be higher by reason of the express terms 
of the contract of carriage.* The abaointe liability of common carriers will 
be noticed later.” The duties of railway companies and carriers by land 
or sea” are governed by statute in England and India. 

41. Duty of a carrier to a passenger. — The word ' carrier ’ is used 
here in the sense of a person in possession or control of the carriage or 
other v-ehicle. A passenger is a person who has the carrier’s perinissiou, 
express or implied, to enter or use the carriage. The duty of the carrier in 
respect of the safety of the passenger arises by reason of these two facts, 
viz,, the carrier’s control of the carriage and his peruiissiou of the pussen- 

1. Above, Chap. VI, paras. 68-72. 

2. whether it includes vertical carriage, e.^., a lift, as well -as horizontal, 

Hastldine v. Dayi Son, Ltd., (1941) 2 K.B-. 343 C. A. 3 Ss. 151, 152. 

4. ■ The duly cannot be lowered ; Indian Contract Act, s. 152 ; Sheik Mahamad 
Ravntktr v. British India Steam Navigation Co., (1908) I.L.R.. 32 Mad. 95 ; Fagan v. 
Green, (1926) 1 K. B. 102. If there are conditions in the contract of carriiige excluding or 
limiting liability, theymu°t have been brought to the notice of the party concern..d \ e.g., 
Parker v. S. E. Ry. Co., (1877) 2 C.P.D. 460; Thompson v. L. M. ^ S. Ry., (1930) IK B. 43; 
for a case of such conditions in a case of hire of deckchairs, see ChafUton v. Barry, 
U. D. C., (1940) 1 K.B. 532. 6. Below, Chap. XV, para. 5. 

6. As to international air-carriage, see The Carriage by Air Acts, above, Chap. II, 
para. 11. * 
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ger’s ase of it. The duty is therefore indepeudent of contract or any 
reward paid or promised. i If there is a contract, the plaintiff has the 
option of suing either for its breach or for a tort. 

42. Carrier's control over the carriage.— The dnty does not attach 
to a person who has no present control, the mannfactnrer or seller of 
the carriage, or a person who let it on hire. But if a person has the control, 
he is liable though he had no contract with the passenger to carry him, In 
Foulkes V. Metropolitan District Ry. Co.^ the plaintiff purchased a return 
ticket in a station belonging to the South Western Railway Co., and on his 
return journey to that statioti was conveyed in a train belonging to the 
defendants, the Metropolitan District Railway Co., which had running 
powers on the lines of the South Western Railway Co., and divided the 
profits with it. He was injured by reason of the defendants* carriage being 
unsuitable to the platform at that station. It was held that he conld 
recover thongh he bad no contract with the defendants. In cases of 
through booking of passengers by one railway company for journeys over 
lines of other companies, a passenger has a remedy against the company 
over whose lines the loss or injury occurs.* In these cases he has also a 
remedy for breach of contract against tho carrier with whom he contracted. 

43. Permission of the passenger’s use of the carriage.— Again, the 
defendant’s permission of the plaintiff’s use of the carriage is necessary to 
create the dnty. The permisshm may be express or implied and may exist 
thongh there is no reward or fare paid by the plaintiff. A friend taken by 
the. owner of a car can sue the latter for neglect of duty in respect of the 
condition of the car or the manner of its use.® A child allowed to travel 
free of charge with its mother or caretaker in a railway irain can sue for 
injury due to the carrier’s negligence.® So can a newspaper reporter, a 
police or postal ofBcial allowed to travel free of charge. A servant whoso 
ticket is purchased by his master can sue the railway company.® Non- 
payment of fare would ordinarily negative permission but sometimes ir. 

1. Foulkts ■v. Melropnlitan Dt. Ry. Co., (1880) 4 C.P.D. 2S1 \ Kttty v. Sfetropolitan 
Ry. Co., (1895) 1 Q.B. 944 ; Taylor v. M. S. L. Ry. Co., (1895) 1 (j.B. 134. 

2. Caledonian Ry. Co. v. Mulholland, (1898) A. C. 216. Cf. Fotbroke-ffotbes v. 
AirwoTk, Ltd., tl937) 1 .A.E.R. 108 (A got R to hir^ an aeroplane for A and a party of 
guests ; B hired one «f C whose pilot's negligence resulted in <iea*h of a guest ; held, the 
widow of the deceased could recover from Chut not from B). 

3. (1880) 4 C.r.n. 267. See also Dalyell v. Tyrer, (1858) E.B. & E, 899. 

4. G. IF. Ry. Co. v. Blake, (1867) 7 H. * N. 987 ; Buxton v. A7. E. Ry. Co., (1868) 
L.R. 3 Q.B. 549 ; Indian Railway.s Act, s. 80. 

5. Harris V. Perry, (1903) 3 K.B. 219 ; White v. Steadman, (1913) 3 K.B. 340. 

6. Austin V. C. IF. Ry. Co., (1867) E.R 2 Q.B. 442 ; but not a child in its mother's 
womb, Walker v. G. H. Ry. Co.. (1891) 28 L.R. Tr. 69. 

7. G. H. Ry. Co. v, Harrison, (1854) 10 Ex. 376 ; Collett v. L. N. W. Ry. Co., (1831) 

16 Q.B. 984. 8. Marshall v. Y. N. R B. Ry. Co., (1851) 11 C.B. 655. 

53 
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may not.i In Atiatin v. &. W. Ey, Co.,‘ a child just over three years of 
age was taken by the mother withont a ticket though the Railway Act 
required payment of half the full fare for children between three and 
twelve years of age. It was held that the child could rfecover against the 
railway company for personal injury, because the duty was independent 
of contract and arose towards the child travelling as a passenger withont 
any design on the part of any person to defraud the railway company. If, 
of course, there is any fraud or unlawful object in the passenger using the 
carriage, then he is a trespasser and the duty to use care does not exist 
towards him.® As the duty towards the person who is permitted to travel* 
is independent of contract, a breach of it may give rise to an action at 
the instance of a third person who is injured thereby, e.g., a master who 
sustains loss of service by injury to a servant due to the negligence of a 
railway company.® It is open to a passenger of full age to agree to travel 
at his own risk or limit the liability of the carrier* ; but the carrier must 
prove that the conditions limiting his liability were brought to the notice 
of the passenger when he entered into the contract.’’’ 

44. Extent of a carrier’s duty to a passenger. — (a) In the first 
place, the duty of a carrier is to use reasonable care and skill to provide a 
safe, strong and sufficient carriage.® Hess bound to inspect the carriage 
and ascertain defects from time to time and remove them,® But he is not 
liable for harm due to defects undiscoverable with due care on the part of 

1. Dtardtny. Townstnd, (1865) L.R. 1 Q.B. 10; Austin -v. C. TV. Ry. Cfa., above; 
Rtntham v. Boylt, (1878) 3 Q.B.D. 239. 2. 0867) L.R. 2 Q.B. 442. 

3. G. T. Ry. Co v. Barnett, (1911) A.C. 361 ; Lygo v. Neiabold, (18S4) 9 Ex. 302 ; 
Ismail V. B. B. C. /. Ry., 1932 Bom. 452. 

4. The same duty exists towards persons who go to the carrier’s premises on 
business, e.g., to see a passenger oil: ; Thatcher v. G W. Ry. Co., (1893) 10 T.L.R. 13 ; 
Tool v- H. B. Ry. Co., (1908) A.C. 352 (a person standing on the platform injured by the 
door of a carriage which started without the door being bolted). 

5. Alton V. Midland Railway Co., (186.5) 19 C.B.N.S 213, which held contra, is now 
disregarded ; see Meux v. G. E. Ry. Co., (1895) 2 Q.B. at pp. 391, 394; Berringer v. G. E. 
Ry. Co., (1879) 4 C.P.D. 163. 

6. MacCavjley v. Furness, (1872) L.R. 8 Q.B. 57 ; Grand Trunk Ry. Co. v. RoHnson, 
(1913) A.C. 740 ; Canadian Pacific Ry. Co. v. Parent, (1917) A.C. 195 ; as to sea carriers, 
see O’Brien y. Oceanic Steam Navigation, (1914) 3 K.B. 731 ; Hood v. Anchor Line, (1918) 
A C. 837. 

7. Richardson v. Rovmtree, (1394) A.C. 217 ; Henderson v. Stephenson, (1875) L.R. 2 

H.L. (Sc.) 470 ; cf. Harris v. G. TV. Ry., (7tf.,;(l876) 1 Q.B.D. at p. 530 ; Thompson v. L. M. 
^ Co., (1930) 1 K.B. 41; Penton v. Southern Ry., (1931) 2 K.B. 103 ; Fosbroke- 

Hobbes V. Airwork, Ltd., (1937) 1 A.E.R 108; Sugar v. L. M. ^ S. Ry. Co , (1941) 1 A.E.R. 
172. 

8. Elliott V. Hall, (1885) 15 Q.B.D. 315 ; Smith v. Steele, (1875) L.R. 10 Q.B. 125 ; 
Hyman v. Nye, (1881) 6 Q.B.D. 683. As to carriage in a lift, see Haseldine v. Daw 
Sou, Ltd., (1941) 2 K.B. 343 C.A. 

9. Bremncr v. 'Villiams, (1829) 1 C. 4 P. 414 ; Grote v. Chester 4- Holyhead Ry. Co., 
(1848) 2Er.:257 ; Murphy y. Phillips, (1876) 35 L.T. 477 ; Marney y. Seott, (1899) 1 Q.B. 
986. 
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himself, his servauta or contractora. » His dnty is analogous to that of an 
occupier of premises to an invitee® or a paying guest^ and is higher than 
the occupier’s duty to a licensee because permission to use a carriage 
involves greater risks than permission to enter premises.* (S) Secondly, he 
is bound to use due* care to provide proper and skilled drivers and necessary 
equipment and to take precautions against harm arising from the nse of the 
carriage. Such precautions are sometimes enacted by statute, e.p., pro- 
vision of a communication chain in a railway carriage,^ of supply of 
medicines on board a ship.® But there is no liability where there is no want 
of due care. In a Calcutta case,'^ the Privy Council held that a passenger 
injured by explosives carried by a fellow passenger could not recover against 
the railway company because the defendant’s servants had no reason to 
suspect their existence in the luggage carried by that person. While the duty 
aforesaid is independent of contract, other duties may be wholly contractual, 
e.g., to reach the destination at a particular time or by a particular route, 
(c) Thirdly, the duty of the carrier or other person in control of the carriage 
is to use due care and caution in driving and otherwise managing it.® Here 
again, the carrier is not an insurer against accident but is liable only for 
negligence,® whether the carriage is by land, sea^o or air.>i The degree of 
care and skill would vary with the facts. Much greater care is required in 
driving in a crowded street than in an unfrequented one, in driving a fast 
vehicle like a motor car than an animal-drawn waggon, in the crew of a 
ship who must keep a look-out for miles than in the driver of a carriage who 

1. Rtadhtad v. Midlmd Ry, Co., (1869) L.R. 4 Q.B. 379; see also Moffat v. Bateman, 
(1876) L.R. 3 P.C. 115 j Richardson v. G. E. Ry. Co., (1875) 1 C. P. D. 342; Newitrry v. 
Bristol Tramways, (1913) 107 L.T. 801 ; Jerwan Ram v. E.C.Ry. Co., (1924) I. L. R. 51 Cal. 
861. 2. V. (1866) L.R. 1 C.P. 274. 

3. Brands v- CoekrtU, (18/0) L.R. 5 Q-B. 301. 

4. Harris v. Perry, (1903) 2 K.B. at p. Tit, per Collins, M. R. See however Haseldine 
T. Daw ly Son, Ltd., (1941) 2 K.B. 313 C A. 

5. Indian Railways Act, s. 62. See Blamaires v. L.p, Y. Ry. Co., (1873) L.R. 8 Ex. 283. 

6. Merchant Shipping Act, 1894 (58 and 59 Viet. c. 60), s. 298 ; M.S. Act. 1906, s. 17 ; 
Conch V. Steel, (1854) 3 E. & B..402; BreckUbank, Ltd. v. R'oor Ahmode, 1940 P.C. 225, 
See also The Saint Angus, (1938) P. 223 (shipowners held liable for iioii-provisioii of 
adequate crew with the result that when the navigating oifiaer fainted, a collision 
occurred.) 

7. E. I. Ry. Co. V. Kalidas Maker jee, (1901) I. L. R. 28 Cal. 401 (P.C. ). See also 
Vishnu V. B. B. C. I. Ry. Co., (1923) 25 Bom. L.R. 881. 

8. See Mottram v. South Lancashire Transport Co., (1942) 2 A.E.R. 432 (condnetress 
of bus not bound to go down on the platform to see p.-i;sengers alight safely). Ct. 
ShrimptoH v. Herts C. C., (1911) 104 L.T. 145, 147 (H.L.) : in C. A. 74 Sol. J. 303 (school 
authority liable for running omnibus for children without a conductor for guiding them 
in and out of the bus). 

9. Elliott V. Hall, (1885) 15 Q. B. D. 315. As to the duty of a driver of a railway 
engine to whistle, see B. H. Ry. Co., v. Taraprosad, (1927) 48 C.L.J. 45. 

10. The Shannon, (1842) 1 W. Rob. 463 ; The Maiptsia, (1872) L.R. 4 P.C. 212 (acci- 
dent due to darkness). 11. Above, Chap. II, para. 11. 
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does uiiouflh if he looks ahead for yards.^ The degree of care is defined by 
statute ill particular cases. Thus we have the rules of the road, e.g,, that a 
driver must keep to the left,® overtaking ordinary vehicles by passing by 
their right and enabling them to keep to the left of the road,® and when 
overtaking tram-cars pass them on by their left,^ wait and look out .when 
entering a main road from a cross-road.* There are also special regulations 
as to speed, lights, etc., in the case of motor cars.® Similarly there arc 
regulations to avoid maritime collisions.® e.(/., when a ship sights another 
coming in the opposite direction, it must stop and reverse.® Nou-coinpiianc(i 
with rnles of Ibis description is usually a punishable offence, and will be 
prima' facie evidence of negligence, the weight of which will vary in each 
case.® Driving on the wrong side of the road is not per se negligence or 
conclusive evidence thereof. Sometimes it may be e-vcusable where the road 
is broad and there is little Iraflic^io and may be even obligatory it a colli- 
sion is thereby to be avoided.®* In any case it makes it the duty of the 
driver" to keep a better lookout.®® Similarly an improper speed®® or 
absence of lights®* \ii prima facie evidence of negligence. Driving a bus 
when there is an obstruction by an overhanging branch of a tree on the 
road is clearly negligence. When by doing so the branch brushed against 
the bus and caused the windows to break with the result that a splinter of 
broken glass penetrated the eye of a child on the top of the bus, the child 
was allowed to recover damages.®* 

1. The Khedive, (1880) S A.C. at p. 891. 

Z. Highways Act, 183S, f. 78 ; left does not mean the cxireme left but only left of 
the centre ; Bolton v. Everett, (1911) 75 J.P. 534 ; Sleitk v. Godfrey, (1920) 90 L. J. K. B. 
193. The rule is the opposite in France, Germany and the United States. 

3. Mayhew v. Boyce, (1816) 1 Stark. 423 ; Kuttall v. Pickering, (1913) 1 K.B. 14. 

4. Jardine v. Stoncjield Laundry Co , (1887) 14 Rettie, 839. 

5. Halsbury, Laws of England, "Vol. 21, p. 413 ; Williams v. Richards, (1852) 
3 C. & K. 81. 

6. The Road Traffic Act, 1930 (21 and 22 Geo. 5, e. 43). 

7. Regulations for the Prevention of Collisions at .Sea (1910) made under S. 418, of 
the Merchant Shipping .Act, 1894. 

8. The Khedive, above ; see also The /Iremot, (1931) P. 166. 

9. Soonitam Ramni > anj andas v. Gopalakriskuun, 1937 Rang. 5l9 (motor car on the 
wrong side collidiiig with motor cycle on right, held niot.jr car driver was answerable); 
Bangalore Trinting If Ptiblishing Co. Ltd. v. M. K. Murty, 45, Mys. H. C. 166. Mere 
compliance may not sometimes suffice hut extra precaution? may be required; Croston v. 
Vaughan, (1938) 1 K.B. .540 ; Joseph Eva Ltd. v. Reeves, (1938) 2 K.B. 393 C.A. 

10. Lloyd V. Ogleby, (1859) 5 C.B.N.S. 667 ; Chaplin v. ffowes, (1828) 5 B. & C. 554. 

11. Clay V. Wood, (1803) 5 E"p. 44. 

12 Pluckwell V. Wilson, (1832) 5 C. & P. 375; J. K. Rau v. Davey, 1936 Mad. 195. 

13. Kuni Bale. Sen v. Auckland Jute Co., (1926) I. L. R. 52 Cal. 602 ; Ram Sawak v. 
Emp., 1933 Oucth. 391. See Anight v. G. W. Ry., (1943) 1 K. B. 105 (30 miles p. h. for a 
railway train in a foggy morning over a level crossing is not too much). 

14. jrintlex B'isfol Tramways Co., {1917) S6 h.J.K.B 936. 

J(5 Radley v. London Passenger Transpo't Board, (1942) 1 A.E.R. 433. 
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46. Duty of a carrier to persons outside tlie carriage. - Tbo duty 
of a cairioi' or oUior portion iti control of a vehicle towards pcreoiis outtiide 
ite.y., those on the road, is to talre reasonable care in respect of its iitnees 
for the road and in driving or otherwise managing it. All persons whether 
adults, children, infirm or paralytic ate entitled to use the road and expect 
reasonable care from those in charge of carriages* ; but they are not entitled 
to more.® The piinciples already mentioned as regards the duty of the 
.carrier towards a passenger in the matter of driving the carriage will apply 
here also. It was held to be negligence to leave a cart and horse utial tended 
in a street,® a motor lorry unattended on a Hteep incline so that it could 
start of itself * or he started by a oliikl,“ to use a cart without proper tacklo 
so that it broke down on the way,* or a motor car with a worn steering 
gear,'^ or to use an unbroken horse on a crowdod roinl.® It ift^not negligence 
merely to lead cattle along a slruel without halt(5rH ■'* or without light on a 
dark night,** to leave a motor lorry on the road which is started by some 
meddlers and is run against a shop,** or to use a heavy lorry which skids 
on the road.*® 

46. Possessiou and management of dangerous chattels. — The duty 
of a person who brings on bis land things which arc dangerous by their 
tendency to escape and cause harm thereby is, as we have seen, higher than 
a duty to nse care to avoid such harm.*® We are he-ro concerned with things 
which are dangerons without any tendency to escape and cause harm. The 
duty of a person in possession of such a chattel would be to take due care to 
avoid harm to another, if he knew or from facts within his knowledge 
should have realised that harm to the latter was likely. The duty may be 
in particular cases to give warning of the duugeiy and in olliers lo take 
precautions auainst harm rebultirig from the interference, wilful, careless or 

1. jHeT I.ord Dritmaii in h'oss v. UH33; 5 C. & P, 407, 409. 

2. (1875) L.R. 10 Ex.. 261. 

3. •' C .t P 190; l.yxch v. IVitulm, (IR+1) 1 (,>..15, S9 ; 
of. OoHoviu: V (Jnii'n Ontaf^c o'e , Lid., (1933) 3 K.O. 71 , holow, i»nru. RR. 

4. ' /{.imlimo’i Stokes /l?vs \ v..\i 141; I'oikrr-; 43 T.L.R. 

40S. 

G. Afartin v ^^tiinboiou^h^ (1924) 41 T.L.K 1, Rut I'-L if st-ii tod by Adtiltx ; Ktvfjf v. 
Long 4- Co., (1916) 1 K,!i. 143. 

6. Welsh V. Lavinnce. (1818) 2 Chit 3(>2, as I'iploiriud by McCiirdic, J., in Phillips 
V. Britannia Hygienic CaundrY, {1''23) 1 R.B. 539 

7. Hutchins v. Al.tunder, (1920) 37 f.L.K. 72. 

8. Hamwach JfHiitc, (1862) 11 C.ll.N.S. 588. 

9. Tiiiett V. IFiud, (1882) 10 Q.R.I>. 17; c.f. /'/«« v. A’ci", (1916) 3aT.I..R. 451. 

10. C'ltchpolc V. Mi'isitt, (1914) 109 E. r. 051. 

11. Rnoft'n. Long, (1916) J. K.B. 148. 

12. Wing v. L.C.o. Co., (1909) 2 K K. 652 ; Piuhei v. I...U.0. Co., (WOP) 101 C.T. 623. 

Sabsequ'-nt iniarovBiiniiit'i in itidtnr i.imiiii/U.sus .tiuti'ur to havB made fbo question of skidd- 
ing of small praciipal iniportatu-i- in Kiigldud ; M.tlififfy and Dodson on the Law of Motor 
Cars, p 57. 13 A )i',\ u, Chap. VJ, para 64. 
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otherwise, of third parlies.^ In Dixon v. the defendautsent a young 

and immature girl-servant to fetch a loaded gun from his house and sent 
instructions to his f riend in the house to take out the priming first before 
giving the gun to the girl. The friend did so and sent the gun through her. 
She pointed it in fun at the plaintiff’s son and pulled the trigger. The gun 
weut off because some powder was still left, and the plaintiff’s son was 
seriously hurt. It was held that the defendant was liable as he ought to 
have rendered the gun harmless before allowing the girl to handle it. In 
Williams v. Eady,^ a schoolmaster who kept a bottle of phosphorns in a 
room where the pupils’ cricketing things were kept was held liable for 
injuries caused to a boy by another having carried ojf the bottle to the play- 
ground where it exploded. But it was held that there was no negligence 
on the part o£^ soho'dmaBter merely on the ground that a boy while passing 
from one room to another was hit in the eye by a golf ball played by another 
from the playground. Tlie injury did not necessarily imply any such lack 
of supervision on the part of the schoolmaster as would amount to a breach 
of duty.* Similarly it was held that where a schoolmaBter sent an oil can 
through a pupil to be taken to another room and another boy ran against 
that pupil and hurt his eye, it was held that there was no negligence on the 
part of the aohoolmaster and the school authority could riot be held liable for 
the injury.* The above duty would not arise in the case of a person who 
without negligence was unaware of the dangerous character of the article. 

47. ’ Intrinsically dangerous things ’. — As many of the cases under 
this head relate to dangerous things like firearms, explosives or poisons, it 
has been usual to speak of a duty in respect of things which are “ intrinsic* 
ally dangerous” or “dangerous in themselves.”* These phrases are 
vague and by no means self-evident and do not signify any logical or legal 
classification.''^ “There is an element of danger in every chattel.”' 
Scrotton, L. J., said, “ Personally, I do not understand the difference 

1. AT. IV. Utiliiict Lid. v. London Gvarantetand Aeeident Co., Lid., (1936) A.C. 108; 
Seereiary of Siate v. Nagorao, I.L.R. 1943 Mad. SIL 

2. (1816) 5 M. & 3. 198 ; tee alio Sullivan v. Crtcd, (1904) 2 Ir. R. 317 C.A. ; Bthu 
V. Saltt, (1916) 32 T.L.R. 413 ; Btufit v. KiUe, (1939) 2 K.B, 743. 

3. (1893) 9 T.L.R. 637 ; 10 T.L.R. 41 C.A. ; see aLo Shepherd y. Essex, C. C., (1913) 
29 T.L.R. 303. 

4. Langham v. Governors of Wellingborough School, (1932) 101 L J.K.B. S13. Sat 
a.\so Rav/si Horne y O/Z/t'V, (1937) 3 A.E.R. 902. 

5. fPVoy V. C. C., (1936) 165 L.T. 494. 

6. Dominion Natural Gas Co. y. Collins, (1909) A.C. 640, 646. Possession of such 
goods may also be a public nuisance or a breach of statutory regulations. 

7. Donogjiue y. Stevenson, (1932) A.C. at p. 695, per Lord Atkin. See however Glas- 
govi Corporation v. Muir, (1943) 2 A.E.R. at p. 52, Lord Wright. 

8. Oliver y. Saddler, A.C. at p. 599, Lord Dunedin. A boiler in a kitchen 
is dangerous if gas is i|Qt properly regulated but not otherwise ; Bottomley y, Bannister, 
(1932) 1 K.B. 458. 
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between a thing dangerous in itself, as poison, and a thing not dangerous as 
a class, but by negligent construction dangerous as a particular thing. The 
latter, if anything, seems the more dangerous of the two ; it is a wolf in 
sheep's clothing instead of an obvious wolf.”^ In the above case of the golf 
bsdl,* it. may become a dangerous chattel if to the knowledge of the school- 
master similar injuries had occurred before or were likely to occur. A 
motor car is not a dangerous thing in the hands of a competent driver bnt 
it is otherwise if it is entrusted to an immature or incompetent person. 
Drinking water is a necessity bnt when passed through a land pipe may 
became dangerous for consumption.'^ It is therefore preferable to treat 
cases like Dixon v. Bell as merely illoslrative of the duty that may arise in 
respect of dangerous chattels in general. Another objection to the nse of 
these phrases is that they seem to suggest that the duty of care here discuss- 
ed is peculiar to things like poisons or explosives which are dangerons to 
human life and has no application to other things which cause injuries short 
of endangering life. There is a duty of care in both cases bnt :t may 
involve different degrees of care and the range of persons to whom it is 
owed may be widei in cases where the danger is of greater gravity.* 

48. Delivery of a dangerons chattel to another. — Where a person 
delivers a chattel to another, the control of it passes to the latter and the 
duty is on him to use care to avoid barm to himself or others. The person 
who delivers it would ordinarily not be liable for barm arising from it 
after he has lost control over it. But m certain cases there may be a duty 
on his part (a) to the person to whom he delivers it, and (6) to a third 
person. 

49. Duty to the person to whom a dangerons chattel is deli- 
vered. — Tho duty varies with the posiiion of the party receiving the chattel. 
He may be a mere donee or grntuilous bailee, or may have a business 
interest in the delivery like a liiie'-, consiKnee or purchaser. The duties to 
these persons may be considered. 

60. Duty to a donee or gratuitous bailee. — The duly is to abstain 
from fraud, i.e., to disclose or give v.'arning of defects of which the donor 
or bailor is aware.* Therefore knowledge is essential to his liability.® It 
may be inferred from moans of knowledge.''^ A manufacturer of an article 
who nses material which to his knowledge is un6t or insecure cannot be 

1. Hodge &• Soru v Anglo Amertean Oil Co , (1923) 12 LI L Rep. 183 at p 187. Sae 
also Parker v. OUxo, Ltd , (1937) 3 A E R 523, 538, per Itilbery, J 

2. Above, page 432, note, 4. 

3 Barnes v. Lrioell Valley IVaier Board, (1939) 1 K.B 21. 

4 (1932) A.C. at p 596, per Lord Atktn. 

5. Indian Contract Act, 1 . 150 ; Coughlin r Gillison, (1899) 1 Q. B. 14S. 

6. (1899) 1 Q.B. at p. 147. See also Pattendon v. Beney, (1933) 60 T.L.R. 10. 

7. White V. Steadman, (1913) 3 K.B. 340 at p, 348. » ' 
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heard to say that he was ignorant of the danger or defect in 1 he article 
that he has made. A chemist who compounds a medicine for another 
though gratnitonsly would be liable if by want of care he used the wrong 
drug and injured the latter.^ In the absence of knowledge, the donor or 
bailor is under no duty to a donee or gratuitous bailee to take reasonable 
care to ascertain latent defects of which he is not aware. The former would 
not also be liable where the danger was obvious or he had reason to expect 
that it was known to the latter.® The duty here discussed is analogous to 
that of an occupier of premises to a licensee.® 

51. Duty to a person having a business interest in the 
delivery. — A person who delivers a chattel to another having a business 
interest in the delivery, may owe a higher duty to the latter, if the latter 
reasonably relies on his skill and care in respect of the condition of 
the article. The duty would in that case be not merely to abstain 
from fraud, but also to lake due care that the article is reasonably fit for 
the purpose for which it is delivered.* It would be similar to the duty of an 
occupier of iwemisea towards an invitee on business or for payment, or of a 
carrier who invites or permits another to use or travel in his carriage. 
Where there is a contract for the supply or delivery of a chattel, the duty 
may be regarded as contractual, but is none the less also independent of 
contract. The following cases may be considered. 

52. Duty to a hirer. — The duty of a person who lets an article on hire 
is to use reasonable care to find out defects and warn the hirer. Ho cannot 
plead ignorance.® In Hyman v. Nye,'^ the plaintiff hired of the defendant, 
a job master, for a specified journey, a carriage, a pair of horses and a driver. 
During the journey, a bolt in the under-part of the carriage broke and the 
plaintiff was injured. It was held that the defendant could have known of 
the defect and was liable either for a breach of contract or a tort. 

53. Duty to a carrier or consignee. — A similar duty arises in the 
case of consignment of goods to a carrier. A consignor of goods is bonnd 
not merely to communicate to the carrier defects in them which are known 
to him'^ but also to take due care to see that they are fit for carriage.® 

1. Clerk & Lindsell, Torts, p 274. 

2. McCarthy v. Youngs (1S61) 6 H. & N, 329 of a weak scaffolding). 

Above, para. 24. 4. //eavea -y. Pender, (IHSS) 11 Q.li.D. at p. 515. 

3. Indian Contract Act, s 150, 

6. (1881) 6 Q.B.D. 685, 639, per Lindley, J.; see also H'hite v. Sleadntaii, (191.3) 3 K.B. 

340. 

7. Farrant v. Barnes, (1862) 11 C.B.N.S. 553 (a carboy of nitric acid) ; Williams v. 
E.T. Co., (1802) 3 East. 192. 

8. Brass v, Maitland, (1856) 6 E. & B. 470^. The law implies an absolute warranty 
and indeinnity of the common Carrier, as he is bound to carry goods offered for carriage ; 
Bamfitldy. CooU 4’ Sheffield Transport Co., fl910) 2 K.B. 94C.A.; G.N.Ry. Co. v. L F.. P. 
Transport, (1922) 2 K.B. 742 ; Indian Railways Act, ss. 59, 107. 
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54. Duty to ill purchaser. — la the case oE a sale of goods, the general 
rule is caveat emptor ; in the absence of fraud or express warranty, the seller 
is not liable to the buyer for defects in the goods sold because the buyer 
usually relies on his own judgment and inspection in baying the goods. ^ 
But the seller is bound to abstain from deception of the buyer by making a 
false representation by words or condnet. A breach of this duty amounts 
not merely to negligence but to the wrong of deceit.* The seller also owes 
a duty to disclose to the buyer and give warning of defects or dangers which 
are known to him and are likely to result in physical injury to the buyer or 
others who use the article. In Glarkc v. Army and Navy Go-operative 
Society,^ the plaintifif bought a tin of disinfectant powder from the defen- 
dants, a co-operative society. The defendants’ servants had been instructed 
by their manager to warn purchasers about taking care in opening them, but 
did not warn the plaintiff. She opened the tin and the contents flew into 
her eyes and injured her. It was held that the defendants were liable and 
their common law obligation was not excluded by the fact that the sale was 
made free from warranties. It is however open to the seller to show that 
the buyer took all the risk on himself.-* Besides these two duties, the seller 
owes a contractual obligation amounting to a condition or warranty in 
certain cases specified by the Sale of Goods Acts.** If there is a breach of 
this obligation, the buyer is entitled to avoid the contract and reject the 
goods,’ or accept the goods and sue for damages. In an action for 
damages’ he can recover compensation tor any damage like physical injury 
to himselE“ or loss caused to him by reason of physical injury to or death of 
another.^® Thus a person recovered dam-iges for loss due to the death of his 
wife from typhoid caused by her taking bad milk supplied to him by the 
defendant.*! But the condition or warranty is higher than the common law 
obluation to use reasonable care to supply goods in a fit condition because it 
extends to defects which the seller could not have discovered with due care. 

1. Jones v.Jusij (1868) L.R. 3 Q.B, 197. 

2. Langridge v. Lev\\ (1837) 2 M. & W. 519 ; above. Chap. IX, para 12. 

3. (1903) 1 K.H. 153 ; sec also Geddling v- Marsh, (1920) 1 K.B. 668 ; Parker v. Oloxo, 

Ltd., (1937) 3 A.E R. 523. 4. Ward v. ffobis. (1878) 4 A.C. 13. 

5. Act III of 1930, s. 16 ; ef. s. 14 of the English Sale of Goods Act, 1893 t36 and 
57 Viet., c. 71). 6. S. 12, Sale of Goods Act. 7. Ss. 13, 59. 

8. S. 73, 1.C.A. ; s. 53 of the English Sale of Goods Act. 

9. Priest v. Last, (1903) 2 K.B. 148 ; Chafroniere v. Mason, (1905) 21 T.L.R. 633 ; 
Kasler y. Slavousii, (1923) 1 K.B. 73 ; Morelli y. Pitch, (1928) 2 K.B. 636 ; Grant r. 
Australian Knitting Mills, Ltd., (1936) A.G. 85. See Lockett y, Charles Ltd , (1938) 
4 A.E.R. 170 (-.vhen husband and wife ordeied food in a hotel and the wife was taken ill 
with food-poisoning, the wife could sue on implied contract). Sec also Daniels y. While 
Jj' Sons, (1938) 4 A,E.R. 258. 

10. Priest v. Last, (1903) 2 K.B. 148. For a case where the warranty was not 
established, see Creen/ell y. Meryrsouiti, Lid., (1936) 2 A.E.R. 313. 

11. Frost V. Aylesiary Dairy Co., (1905)1 K.B. 608 ; see also Jackson y. Watson, 
(1909) 2 K.B. 193; Square v. Model -Farm Dairies, (1939) 1 A.E.K. 259 C.A. 

54 
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Thus in Randall v. Neivson,^ the plaintiff ordered and bought of a coach* 
builder a pole for the plaintiff’s carriage. The pole broke in use and the 
horses became frightened and were injured. It was held that the pole was 
not reasonably fit for the carriage and the defendant was liable though there 
was no negligence on his part. There is no direct authority in England on 
the question whether there is also a duty of the seller independent of 
contract or warrant y to take due care to ascertain defects or dangers and 
prevent harm to the buyer who reasonably relies on the seller’s care and 
skill.* In Donoghue v. Slevenson,^ to be presently considered, a seller who 
is also a manufacturer of an article has been held to owe a duty to a person 
other than the buyer to prevent harm arising from his negligence in 
mannfactnring it. It would therefore follow that be owes at least the same 
duty to the buyer also. The buyer cannot of conrse complain when he has 
had a reasonable opportunity of inspection and discovering the danger. A 
retail dealer may not be bound to examine the goods sold by him, e.g., to 
analyse tinned salmon* ; it would be otherwise if he dealt in dangerous 
goods like explosives. 

55, Duty to persons other than the one to whom, a dangerous 
chattel is delivered.— A person who delivers or supplies a dangerous 
chattel to another may owe a duty also to third persons to avoid harm 
arising to them, if he as a reasonable man should have realised that such 
barm was likely. If ho knew of the danger or defect in the chattel or from 
fads in his knowledge should have realised it, he is bound to give warning 
of the danger to the recipient.® The danger may be so great that a warning 
may not be enough and the duty may extend to the taking of precautions 
against the mischief or neglect of the recipient or even of third parties. A 
person who sends a loaded gnu through a child cannot disown responsibility 
for the harm due to the mischief of that child or any other child who gets 
hold of it.* A person who in pursuance of a contract delivers a chattel to 
another may owe besides a contraelual duty to the latter a duty iudepoudent 
01 contract to third persons to take reasonable care to ascertain any latent 
danger in the chattel and prevent harm arising frond it. Thus a vendor or 

1. (1877) 2 Q.B.D. 102. A similar condition is implied in the case of supply of 
materials in the course of a contract to do work or repair ; Mytrt ^ Co. v. Brent Cross 
Service Co., (1934) 1 K.B. 46; Malfroot v. IfoxtU, (1935) 51 T.L.R. 551. 

2. ' The Restatement affirms the duty in respect of bodily harm ; II, § 401. 

3. Below, para 57. See Barnes v Irwell Valley IVater Board, (1939) 1 K.B. 21 ; 
above, para. 47 ; Rend v. Croydon Corporation, (1938) 4 A.RR. 631. 

4. Gordon y. MeJfardy, (1903) 6 F. 210. 

5. Above, para. 46. See also Thomas v. Winchester, (1852) 6 N.Y.R. 397 ; cited with 
approval in Dominion Natural Gas Co. v. Collins (1909) A.C. at p. 646 ; Anglo-Celtie 
Shipping Co. v. Elliot, (1926) 42 T.L.R. 297 (manufacturer of ‘ pluperfect liquid, ’ a 
• dangerous substance, held liable to a person other than the buyer) ; Barker v. Oloxo, Ltd. 

(1937) 3 A.E.R. 523. 6. Dixon y. Bell, above, para. 46. 
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manufacturer of a daugeroua chattel may in certain eiroumstancea become 
liable for injury to other persons than the buyer. 

66. Law before Donoghue v. Stevenson.— On this point the case-law 
in England before 1932 presented a great deal of uncertainty and difficulty. 
While certain decisions! recognised such liability, there were several others* 
which denied it. There was especially a large volume of dicta of eminent 
judges in support of the latter class of cases. They applied the doctrine 
that a person who is not a party to a contract cannot found a cause of action 
on a breach of it and reached the result that a vendor or manufacturer .of 
a dangerous chattel cannot be liable to any person other than his immediate 
buyer for injury due to his want of care.® They admitted two exceptions to 
this rule :-(a) where the deliverer is guilty of fraud in delivering a dangerous 
chattel with knowledge of the danger ; (&) where the chattel belongs to the 
class of ‘ intrinsically dangerous goods.’ 

67. Donoghue w.^tevenson. — The above views have become obso- 
lete on account of the famous decision of the House of Lords in Donoghue 
v. Stevenson'^ in 1932. There it was held that the' manufacturer of an 
article could be held liable to a person other than the immediate buyer for 
injury arising from a latent defect due to his want of care. lu that ease the 
defendant was a manufacturer of aerated waters. One of the bottles of 
ginger-beer supplied by him to a retailer contained the remains of a dead 
snail and the plaintiff who had bought the bottle from the retailer 
complained that she sustained injury by driuking its contents. As the 
bottle was of dark opaque glass the impurity of its contents conld not have 
been discovered by the consumer or any other dealer through whose hands 
it passed. The House of Lords held that these facts disclosed a cause of 
action, i.e., a breach of duty of the manufacturer to the plaintiff. His duty 

1. George v. Skivington, <18S9) S Ex. 1 tmanufacturer of hair-wash hald liabla to 
purchaser's wife) ; Heaven v. Pender, (1883) 11 Q.B.D. 584 above, para. 9.^ 

2. Winierioitom ▼. IVright, (1842) 10M,& W. 109; Longmeid v. Holliday, (1851) 
6 Ex. 761 ; Earl v. Lnhhoek, (1905) 1 K.B. 253 ; Blather v. Lake, (1913) 100 L.T. 533 ; Batet 
V. Batey, (1913) 3 K.B. .361 ; Mullen v. Barr Co., (1929) S.C. 461 (dead-mouse in ginger- 
beer bottle injuring consumer, no liability). Many of these cases however turned on 
defects in pleading or proof of negligence. They are now only of antiquarian interest. 
For a discussion of them and their historical background, sea the first edition, pp. 414 to 
418. 

3. Notwithstanding this, he may be made to pay damages indirectly to a remote 
purchaser, through a chain of actions against each immediate supplier ; IVallis v. Pratt, 
(1911) A.C. 394;/<»»ei v. Page, (1867) 15 L.T.N.S. 619 ; Vaughan v. Oulton, (1899) 79 L;T. 
386 : Kasltr v. Slavouski, (1928) 1 K.B. 78 ; Parker v- OUxo, Ltd., (1937) 3 A.E.R. 524. If 
the original supplier has been guilty of want of care, there is no reason for insisting on 
this multiplicity of proceedings. 

4. (1932) A.C. 562, decided by Lords Atkin, Tbankertoii and Macmillan, Lords 
Buckmaster and Tomlin, dissenting. For a similar case, see Loekart v. 3'arr, (Ct. of sett.) 
(1941) S.C. 520 (bottle of lemonade containing phenol, manufacturer held liable to 
consumer) ; ef. Daniels v- IVhite ^ Sons, (1938) 4 A.E. K. 258 ; below, para. 69. 
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is to take reasonable care ihat the article snppHeil by him is free from a 
defect which tlie immediate buyer or an ultimate consumer like the plaintiff 
has no reasonable opportunity to discover by inspection. Lord Atkin sum- 
med up a memorable judgment with the following statement of principle. i 

“ A m anufacturer of products, which he sells in such a form as to show that he 
intends them to reach the ultimate consumer in the form in ’which they left him with no 
reasonable possibility of intermediate examination, and with the knowledge that the 
absence of reasonable care in the preparation or putting up of the products will result in 
an injury to the consumer's life or property, owes a duty to the consumer to take that 
reasonable care." 

58. Scope of the rule in Donoghne v. Stevenson. — The principle of 
this cassis not confined to articles of food* or drink* but is of wider applica- 
tion.^ In Grant v. Australian Knitting Mills, Ltd.,^ decided by the Privy 
Council, it was applied to an article of wear. The plaintiff sued the relai- 
lets as well as the manufacturers of woollen garments for damages on the 
ground that he purchased some woollen pants from the former and con- 
tracted a serious cutaiieous infection by wearing them, owing to the pre- 
sence in them of tree sulphite, an irritating chemical. It was held that the 
retailers were liable for breach of warranty and the manufacturers were liable 
in tort as they were guilty of negligence in making the garments with a 
latent defect or danger in. them not discoverable by reasonable examination. 
In Maepherson v. Buick Motor Co.,’ the duty hei’e disonssed was affirmed 
in the United States earlier than it was in England. A manufacturer 
of a motor car who had purchased the wheels from a reputable maker 
was held liable to a person who had bought a car from a retailer aud was in- 
jured by the collapse Of a wheel due to defects in it which could have been 
discovered by the manufacturer by reasonable inspection. If, of course, the 
defects could have been discovered by the retailer also on such reasonable 
inspection as is usual or expected from him in the course of business, 
then the manufacturer may not be liable to the ultimate bujer.'^ -Similarly 
if the injury was due to the neglect of the injured person himself the 

1. (1932) A.C. at p. 599. 

2. Barnett v. Packer Sj Co. Ltd., (1940) 3 A.E.R. 575 (sweets containing a wire and 
injuring the hnger). 

3. Barnet v. Irwell Valley Waitr Board, (1939) 1 K.B. 21, C. A. (drinking water); 
above, para. 47. 

4. Watson v. Buckley, (1940^ 1 A.E.K. 174 (di.stributors held liable for injury suffer- 
ed by customer from hair-dye dangerous by reason of neglect of manufacturer). 

5. (1936) A.C. 85. 6. (1916) 217 N. Y. 382 ; L.R.A. 1916 F. 696. 

7. But such were not the facts of the N.Y. case ; 14 Can. Bar. Review, p. 298. Even 
in such cases the manufacturer may be liable it he should have contemplated that the 
defect might be passed on without inspection; Restatement Vol. II, § 393. Q,i. Mowbray 
V. Merrywtather, (1895) 2 Q.B, 640 (damage to plaintiff's workman not remote in an action 
for breach of warranty though plaintiff failed to inspect defective rope supplied by 
defendant) ; Vosan v. Oulton, (1898) 79 L.T. 384 ; (1899) 81 L.T. 435. 
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manufacturer or seller cannot be held liable. In Farr v. Butters Bros, & 
Co.^^ the defendants, crane manufacturers, sold a crane in parts to a firm of 
builders. There were defects in some of the pai'ts winch were discoverable 
on reasonable inspection and had as a matter of fact been discovered by an 
experienced crane inspector, lint before the defects liad been remedied he 
began working the crane and a part of it foil on him and killed him. It 
was held that-his widow could not recover. The principle with the limita- 
tions above mentioned would also apply to other persons than manufacturers 
who deliver dangerous chattels to another. A retail dealer may be liable to 
the ultimate consumer for want of reasonable care on hla part to discover 
latent defects in the f'oods sold.* A person who lets a dangerous article on 
hire may have to answer fc the haem cau-od by his negligence to the hirer 
himself and also his Bervaat, friend, oriela'ion. A consignor of dangerous 
goods would be liable for ill].. ty to the cariioi and his Bervaots, A person 
who is engaged to do r. pairs on a c .aitel aid by L’-, negligo-nce creates a 
latent danger in it wou'd be I'able no* merely iix eo • racr to his employer 
bnt to any other per-Jon who is likely to be injured. Tons a person who 
had negligently fitted a side-cijr to a motor bicycl.j was held liable to the 
owner of the latter and hia wife who vrere thrown out and injured by 
the side-oar and bicycle parting company on the road.* If, for instance, 
the side-car ran against another person on the road, the liability of the 
repairer to such person cannot also be denied*. Therefore the duly of care 
in respect of a dangerous ch-attel is not merely to the ultimate buyer or 
consumer or his servants or reladves but to any person who is likely to be 
within the area of its injurious action. 

59. Essentials of liability under the rule in Donoghue v, 
Stevenson. — It is hardly noccsbary to add that there can be no liability if 
there is no proof of want of reasonable caro on the part of the deliverer of a 
chattel in failing to ascertain the latent defect^ or to infonn the recipient 

1. (1932) 2 K.B. 606. 

2. See Restatement, Vol. II, § 400 U-g-, a rotailer who piiU out as liis own product a 
chattel manufactured by another). 

3. Rfalfroot v. Nox'tl, (1935) 51 T.L.R. 551 ; see also lir»io>t v. Cotterill, (1934) 
51 T.L.R. 21 ; above, para. 30 *, Kowurd v. J’U^ness lloutdei. Ltd., (1936) 3 A E.R. 781 ; 
ffaseldine v. Daw .9<j» Ltd.. (1941) 3 K.lt. 343, 362 C.A. J above, paras. 14 and 13. It Is 
submitted that in view of these rase. Karl v. I.ttbbock, (1905) L IC.II. 253, if it decided 
that the repairer eaiiiiot be liable, is not now Koml law; it may be explained on other 
grounds; see (1<‘32) AC. at jip. 5'il, 5‘I2. ol."! ; Stenmtt /A/n, rfri, (1939) 2 A 1S.R. 578 

(repairer held li iblo) Kor an earlier case a In re a rep.iir r was held liable to a third 
party, see City of Hirming ham Tt'imwaVt Co v- Law, (1910) 3 IC.U. 965, 

4 For instances, see 'Taylot v Ctiion Ctstlo hfatH Steantship Co., (1933) 48 T.T.,R, 
249 (port authority not liable for deli. eniie bags of giaiu mixed with soma castor eead 
without kn'iwlsdgo of if- liijiirlou-. piop- rlies) ; Dmitltt v. iVhite SoMt, (1938) 4 A.E.R 
258 (maiuilacturers of lemonade liebl ii"t liable for qurboUn Mid In it npt dn« to Any 
neglect of tUeiri.). 
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of it, or it the breach ot duty is not shown to have caused the damage.i 
A circumstauce severing the causal relation betsveen the breach of duty 
and the daiitage is the failure on the part of the buyer or ultimate user to 
inspect the c-liattel, when he had a reasonable - opportunity to do so.® 
Conversely the absence of snch an opportunity would be relevant to show 
that the causal relation subsists. In Donoghue v. Stevenson,^ Lord Atkin 
suggested, however, that these facts would affect the proximity of the 
relationship between the manufacturer and the ultimate user, and thereby 
the origin of the duty of the former towards the latter. The relationship 
would be proximate if there was absence of a reasonable opportunity for 
inspection and too remote if inspection by the intermediate buyer or user 
might reasonably have been interposed. As the theory of proximity or 
proximate relationship as a foundation of the duty to take care has been 
criticised by high authority,^ the former mode of regarding these facts as 
affecting the causal relation would appear to be the approved one.® The 
phrase * reasonable opportunity ’ would require not merely that an 
intermediate or ultimate buyer or user had an opportunity but in the 
circumstauces he should reasonably be expected to use it.® A- firm of 
manufacturers of chemicals sold to retailers a supply of chemicals which 
were incorrectly compounded but by their invoice warned them to test 
it before resale. The retailers bad withont testing it sold it to the head- 
mistress of a school who gave it to the plaintiff, a schoolgirl, to use in an 
experiment. An explosion followed and the plaintiff was injured. It was 
held that the manufacturers were not liable but the retailers were,''^ It 
would have beeurno defence to the latter that the head-mistress had an 
opportunity to make a test, as she had not been advised to make, it before 
use. But where the defendants had manufactured and supplied a bull-ring 
to the Bournemouth Corporation for nse in an over-head system of trolley, 
wire and the bull-ring broke with the result that an employee of the Corpo- 
ration was killed by a fall, it was held that the defendants were not liable 
as the Corporation had the opportunity and the means of testing it.» 

1. Evam V. Triplex Safety Glass Co., (1936) 1 A.E.R. 283. 

2. Dransfield v. British Insulated Cables, Ltd., (1937) 54 T. L.R. 11. 

3. (1932) A.C. at p. 582. 

4. Above, para. 10 ; below, page 432, note 3. 

5. Grant v. Australian Knitting Mills, Ltd., (1936) A.C. at p. 105. 

6. Hersehthal v. Siezaart and Ardern Ltd., (1940) 1 K.B. 155 (if there was the oppor- 
tunity but the defendants did not anticipate its use, they would be liable). 

7. Kuhaeh v. Hollands, (1937) 3 A.E.R. 907. 

8. Dransfield v. British Tnisulaled Cables, Ltd., (1937) 4 A.E.R. 382, per Hawke, J. 
The learned Judge's reference to a mere ‘ opportunity of inspection* is open to the criti- 
cism in 54 L.Q.R. 59, but hii conclusion on the facts (p. 388) would perhaps satisfy the 
test above suggested. See also Paine v. Colne Valley Electricity Sutily Co., (1939) 
160L.T. 124. 
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60. The importance of Donoghue v. Stevenson. — Its importance 
consists in its releasing the law of negligence from the cramping influence 
of an irrelevant and irrational formula rather than in the enunciation of 
any new doctrine.^ The formula to which reference has often been made 
was irrelevant because it was an importation of the doctrine of privity from 
the law of contract into the law of tort. It was irrational because a person 
who commits a breach of a contract with another may be also failing in his 
duty to use care to others. This is recognised where a carrier is held 
liable for injury to a passenger though his contract to carry the latter 
is with another. An owner of premises who fails to perform his contract 
with his.tenant to repair may become liable for a nuisance arising thereby 
to an adjoining occupier. Therefore a duty in contract to A may concur 
with a duty independent of contract to B. Similarly even as between 
parties to a contract, a duty undertaken by the contract and one indepen- 
dent of it may concur, as in the case of carrier and passenger, invitor and 
invitee for payment, doctor and patient. “ The undertaking is but the 
occasion and inducement of the wrong.”* It is therefore strange that this 
formula should have been invoked to deny relief in a number of contexts 
in the law of negligence. 3 The explanation appears to be that though in 
form legal, the formula did not embody any juristic principle but only 
represented a phase of judicial policy. It was undoubtedly the opinion of 
courts in England at one time that it was necessary in the interests of trade 
and commerce to protect men engaged in them from actions at the instance 
of persons other than those with whom they entered into contractual rela- 
tions for injuries resulting from their improper performance of their 
contracts.* Though this view was becoming outea;',ble in the changed 
conditions of modern life and industry, the formula persisted as a sort of 
legal dogma fora long time.®' Its fliial and authoritative refutation is 
contained in the following passage in the judgment of Lord Macmillan in 
Donoghue v. Stevenson : 

“ The fact that there is a contractual reiationsbip between the parties which may 
give rise to an action for breach of contract, does not exclude the co-existence of a right 

1. Haseldint v. Daio Sans Ltd., (1941) 2 K.B. 343 at p. 359, per Scott, L. J. “ The 
three majority opinions in it establish our law of negligence on the firm foundation of 
general principle.” 2. Pollock, Torts, p. 427. 

3. See also above, patas. 32 and 3S ; above. Chap. VI, para. 52 ; Chap. IX, paras. 9 
and 10. Another notable instance is the doctrine •( common employment j below. 
Chap. XVI, para. 19. The formula belonged to the same family of ideas as ‘ sanctity of 
contract', ‘ freedom of contract, ’ and 'laisses fairs' which were the ruling doctrines in the 
economics and social philosophy of the last century. As to these doctrines, see Chap. XI, 
paras. 14, 17 and 18. 

4 See, for instance, Earl v. Luhioch, (1905) 1 K.B. at p. 259, per Mathew, J. 

5. Adherence to the cases applying the formula, was expressed by the C.A. in 
Bottomley v. Bannister, (1932) 1 K.B. 453, above, para. 32, decided only a few months 
before Donoghue y. Stevenson. A final and powerful plea for it was put up by Lord 
Buckmaster in Donoghue’ s case itself. 6. (1932) A.C. at p. 610. 
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of action foanded on negligence as bet-teeen the same parties, independently of the 
contract, thongh arising out of the relationship in fact brought about by the contract. . Of 
this the best illustration is the right of the injured railway passenger to sue the railway 
company either for breach of the contract of safe carriage or for negligence in carrying 
him. And there is no‘ reason why the same set of facts should not give one person a right 
of action in contract and another person a right of action in tort. " 

The decision is therefore of great value atid has since influenced the 
course of decisious in thi.s and other parts of the law of negligence. ^ In 
Barnes v. Irwell Valley Water Boards Slesser, L.J. observed that the 
defendants’ liability would not have been accepted at an earlier time but 
followed now from the more recent methods of eliminating plnmbo-solvency 
and also from the later developments in the conception of negligence as 
explained in Donoghue’i case. It is important to remember that the deci- 
sion was arrived at by applying the old principle of the reasonable man’s 
care to particular facts and not by inventing any new doctrine. This proves 
the flexibility of the basic concept and its adaptability to new kinds of cases. 
It would therefore appear to be unnecessary to crystallise it into any 
snch formula as that suggested by Lord Esher in Heaven v, Pender with 
the addition of ‘proximity’ as explained oy Lord Atkin in Donoj^/iMc’s 
case.* 

61. Assumption of special relationships.— The asaamption of 
special relationships gives rise to appropriate duties under the law, e.g.^ 
duty of a bailee to use reasonable care of the goods bailed, of a 
carrier of passengers to take care of their safely, of a skilled workman 
or artificer to have the skill necessary for the work nndertakeii and to 
exercise it. These duties are -independent of contract and were formerly 
enforced through a delictual form of action like trespass on the case.-i 
But owing to the use of the action of assumpsit for the same purpose they 
came to be spoken of as implied contracts and warranties.® The result 
has been to transfer to the law of contracts a large body of rules relating 
to the duties impossJ Ity law on persons assuming various relationships, 

1. For instance, see CvnarJ v. Antifyre, Ltd., U933) 1 K.B. 531; WUchick v. Markt, 
(1934)2 KB. 56 ; Haynes v. Harwood, (1933) 1 K.B. 1+6; /irozOn v. Colterill, (1934) 
51 T.L.R 21; Sharp v. Avery, (1938) 4 A.E.R. 33 (C.A..) ; Old Gate Estates v. Tpptis, 
(1939) 3 A.E.R. 209- 

2. (1939) 1 K.B. 21 at p. 42; above, para. +7. In M/iites v. Huddersfield Corporation, 
(1886) 11 A.n. 511, a similar case tlie defcudan’.s svere lield not liable on the ground 
that there was no breach of statutory duty. Breaah of a common lasv duty could not 
apparently be thought of then by the H.L. 

3. Above, paras. 9 to 11. " Talk about proximity, a kind of hetitious poor relation 
of 'privity', a notion whipb belongs to the law of contract and is wholly out of place 
here . . . is to be deprecated ; ” Pollock, 49 L.Q.R. p. 23. For cases of the ‘ proximity ’ 
test being applied, see note 1, above. 

4. Holdsworth, Vol. Ill, pp. 385, 380 ; above. Chap. 1, para. 12. 

5. Above, Chap. I, para. 17. 
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e.g., bailees, carriers, workmen, artificers, doctors, solicitors,^ agents tot 
special or skilled services like bankers, auditors, surveyors ■ and brokers. 
These rules are therefore not discussed in this treatise. The duties 
arising from the assumption of certain relations like guardian, trustee, or 
executor fell outside the sphere of the law of torts for another reason, 
viz., that they were ‘enforced by courts of equity. ^ In spite of these 
circumstances actions against persons assuming special relationships may 
often lie in tort.® 

61-(a). Historical importance of oases of special relationships. — 
The action of trespass on the ease against common carriers, bailees and 
skilled workmen for damage due to their neglect has played a great part in 
the evolution of the law of torts as well as the law of contracts.* In the 
first place, certain cases* of the fourteenth century like that against a 
ferryman who by overloading his boat caused horses entrusted to him to be 
drowned, and a farrier who negligently shod a horse and injnred it, were 
among the earliest instances of the action on the case which in later times 
became the great instrument for the expansion of the law of torts. 
Secondly, the famous case of Goggs v. Bernard,^ was an action against a 
bailee and was the oooasion for a great disquisition on the law of negligence 
by Chief Jnstioe Holt. The defendant had nnder taken to carry some casks 
of 'brandy belonging to the plaintiff from one cellar to another and on 
account of the fault of his servants one of the casks was damaged and its 
contents were spilt. It was held that he was liable though it was not 
alleged in the plaint that he was a bailee for reward. This case is a land- 
mark in the history of the law of negligence because it overruled the earlier 
view that a bailee was absolutely liable to the bailor for the loss of goods 
bailed and held that he was liable only for negligence. The old rule was 
retained in the case of common carriers and innkeepers. But in applying 
the doctrine of negligence. Holt, C.J., imported the distinctions of the 
Roman law between degrees of care. They did not however become part of 
the English law, and were superseded by the uniform standard of the 
reasonable man’s care.’' This standard now applies to a gratuitous bailee 
as %vell as a bailee for reward.^ Lastly, in the old precedents of actions on 
the case against the carrier, bailee or artificer, it was usual in the deolaratio 
to allege an assumpsit or undertaking on his part. He could not be sned in 

1. For an instance of an action against solicitor for negligence in advising client, 
see Richards v. Cox, (l')42) 2 A. E.R. 624 C-.A. 2. Above, Chap. I, para. 9. 

3. Camhhi v. Bishop, (1941) 2 A.E.R.713 C.A. (action for negligence against school- 
master). +• Hold'iworth, Vol. Ill, pp. 375, 385, 430 ; Vol. VllI, p. 450. 

5. Above, Chap. I, para. 12. 

6. (1703) 2 Ld. Rayra. 909 : 1 Sm. L.C 175. 7. • Above, para, 3. 

8. Indian Contract Act, ss. 151, 152; see also BuUtn v. Swan EJeeirie Engraving Co., 
(1907)23 T.L.R, 258; Phipps v. A'leie Claridge's Hoitl, (1905) 22 T.T..R. 49; Giblin v. 
McMullen, (1898) L.R. 2 P.C. 3)7. 

55 
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trespass as there was no direct or forcible injury. He was therefore sued 
in an action on the case by alleging an assumpsit or undertaking as a circum- 
stance which rendered his conduct wrongful or an actionable breach of 
duty. This feature of these actions on the case was utilised by lawyers and 
judges to extend the remedy to cases where the wrongful act was not a 
misfeasance or negligent performance of an undertaking but a non-feasance 
or failure to perform it. In that way a remedy for enforcing contracts 
which was then wanting was supplied by means of a delictual form of action. 
In its specialised form it came to be known as the action of assumpsit 
and served as the medium for the development of the law of contracts. ^ 

62. Causal relation between negligence and damage.— It is not 
enough for the plaintiff to prove that the defendant’s conduct has been 
negligent ; he should also establish that it was the direct cause of the harm 
complained of. The phrase ‘ direct ’ cause or consequence is now the 
approved method of e-xpresaing the causal relation, while in older cases it 
was usual to speak of ‘ proximate, natural, probable, necessary, or Immediate 
consequences.’- These phi’ases are used in law to indicate, though imper- 
fectly, the distinction between a causative agency which deserves to be 
punished or made liable to pay damages and one which does not. The 
problem of causation is not one of mech'anical or logical sequence but is a 
practical problem of deciding whether in justice the defendant should be 
made to pay for the damage which he did not intend but had a greater or 
less part in producing.® It is solved by courts in accordance with the ideas 
of justice, the experience and even the prejudices prevalent at the time. 
The question is one of fact depending on all the cironmstauces and there 
i.s no single test or formula which will serve, in all cases. The problem of 
causation in cases where there is no negligence or other wrongful act of the 
party sought to be held liable to pay for the damage would be different as 
will he noticed later.* 

63. Test of proximity. — For instance, the test of proximateness or 
prox'mity is of long standing and has the support of a maxim of Bacon : 

“In jure non remotn catita, sfd proximo speclaittr-” were infinite for the law to 
judge the cause of cause;!, and their impulsions one of another; therefore it contenteth 
itself with the immediate cause and judgeth of acts by that without looking to any 
further degree."® 

1. Holdsworth, Vol. Ill, p. 417 ; Holmes, Common Law, p. 247. 

2. For a discussion of these terms, see the judgment of Lord Snmner in U'eld- 
Blundell x. Stephens, <1920) A.C. at p. 984 ; ef. Indian Contract Act, ss. 73, 212. 

3. “In the varied web of affairs, the law must abstract some consequences as rele- 

vant, not perhaps on grounds of pure logic hat simply for practical reasons”, per Lord 
Wright in (1933) A.C. at p. 460. See Jeremiah Smith, Selected Essays on 

Torts, p. 650 ; Wigmore, Cases on Torts, Vol. T, pp. 871, 872. 4. Below, para. 93(a). 

8. (1396) Works, Speddlng's Ed. XTV, 189; Wigmore, Cases on Torts, Vol. I, p. 870. 
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It is no doubt true that generally speaking the conscious act o£ volition 
nearest in point of time to the injury is in law the responsible cause. ^ 
Bnt it is not always the sole deciding factor, A person who drives his car 
negligently and causes a street accident may be 'liable to pay for the loss 
of limb of the injured man though the proximate act which caused the loss 
was the surgeon’s amputation. He may have to pay even if the surgeon 
made an honest mistake ; Imt it would be otherwise if the surgeon was 
guilty of negligence or bad faith. The test of proximity is of no avail where 
there is a duty to anticipate and guard against the intervention of other 
causes, e.g., a bailee’s negligence resulting in loss due to the goods being 
stolen by a thief. 

64. Test of probability or foreseeability. — Anotber well-known test 
is that of probability or foreseeability. It was formulated by Pollock, O.B.» 
in Greenland v. Ghaplin^ : 

“A person is expected to anticipate and guard against all reasonable consequences 
hut he is not by the law of England expected to anticipate and guard against that which 
no reasonable man would expect to occur." 

On the other baud a different view was suggested by Channel and 
Blackburn, JJ., in Smith v. L, & S. W. Jig. do.® : 

“ The question what a reasonable man might foresee is of itnportanca'only in con- 
sidering the question whether there is evidence for the jury of negligence or not, but 
when it has been once determined tha.t there is evidence of negligence, the person guilty 
of it is equally liable for its consequences, whether he could hav.5 foreseen them or not." 

In that case the servants of the defendants, a railway company, bad 
heaped trimmings of hedges and grass near the railway line and kept 
them there in dry weather. A fire started in these trimmings presumably 
from a spark from one of the engines passing on the railway line and' 
spread to a stubble field beyond the hedge and was thence carried by a high 
wind to the plaintiff's cottage which was burnt. It was held that the 
defendants were liable for the results which naturally followed from their 
negligence in leaving the heaps of triminings in dry weather near the 
railway Hue where engines that pass might drop sparks, though they could 
not have been reasonably aiiticip iled. This view was accepted by the Court 

1. The test is decisive in the law of mar-ue insurance ; Marine Insurance Act, 1906 
(6 Ed. 7, c. 41), s. 35 ; see also Dudgeon v. Pembroke, (1874) L.R. 9 Q.B. SSI ; 2 .^.C. 284 ; 
but not if there is a warranty of sea-worthincss ; cf. Leyland Skipping Co. v- Pforwich 
Union, (1918) A.C. 330; Paireloughw. Swan Sir truer y Co., (1912) .A.C. 565; Clan Line 
Steamers v. Board of Trade, (1929) A.C. 514. 

2. (1850) 5 Ex. 243, 248 ; Rigby v. Hewitt, (1850) 5 Ex. 240, 243. It was applied in 
Sharp V. Poruell, (1872) L U. 7 C.P. 253, as to v^Jiioh see Wild- Blundell v Stephens, 
(1920) A.C. at p 984; and Restatement II, § 238; see also In re London Tilbury and 
Southend Ry., (1889) 24 Q.B.D. 326, 329. 

3. (1870) L.R. 6 C.P. 14, at p. 21 ; Indian General Niivigation and Ry. Co. v. Eastern 
Assam Co., (1920) I. L.R 47 Cal. 1027, per Mookerjee, J. 
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of Appeal in the case of In re Polemis and Furness, Withy & Go.^ The 
(lefendaiits were charterere of the pliintifiO's ship and negligently allowed a 
plank which svas used as a platform for raising oases of benzine from the 
lower hold to the ’tween deck to fall down into the hold where there was 
already considerable petrol vapour owing to the leakage of petrol tins stored 
there. The tall of the plank was immediately followed by a rush of flames 
resulting in the total destruction of the ship. The defendants were held 
liable for the actual loss which resulted, though they could not have reason- 
alily anticipated it. Scrutton, L.J., statetl the rule thus;* " Once the act is 
negligent, the fact that its exact operation was not foreseen or that the 
damage it in fact causes is not the exact kind of damage one would expect 
is immaterial, so long as the damage is in fact directly traceable to the 
negligent act, and not due to the operation of independent causes having 
no connection with the negligent act, except that they could not avoid its 
results.” In a later case^ the learned Judge gave the following illustration; 
” You negligently run down a shabby looking man in the street and he 
turns out to be a millionaire engaged in a very profitable business which the 
accident disables him from carrying on ; or yon negligently injure the 
favourite for the Derby whereby he cannot run — you have to pay damages 
resulting from the circumstances of which yon have no notice.” The 
difference in the tests for deciding the questions of negligence and 
causation may be stated thus. A person is negligent if he as a reasonable 
man should have foreseen that bis conduct involves undue risk of injury 
to the plaintiff or a class of persons of whom the plaintiff is one. His 
negligence is the direct cause of the injury if a judge or jury would 
so regard it by looking back from the actual injury to the negligent 
act and with a knowledge of all the forces that operated to produce the 
result,* It must, however, be mentioned that the test of forseeability 
though irrelevant in cases of direct physical consequences like In re Polemis 
would bo relevant, as we will see presently, in other cases where 

1. (1921) 3 K. B. 360 ; the same view had been already indicated by Lord Sumner in 
IVeld-blandell v. StefAeni, (1920) A.C. at p. 984. For later cases, see Hambrook v, 
3/eA«,(1925) 1 K.B. 141, 150, 136; A’y. Ce. V. 5. S. Mottyu, (1928) A.C. at p. 91. 
For a criticism of this case, see Pollock, Torts, pp. 29, 30 ; 38 L.Q.R. 165 ; 41 L.Q.R. 142; 
40 Mar. L.K, 164 ; Winfield, Tort, p. 73; A. L. Goodhart, Kssays in Jurisprudence and 
Common Law, p. 110 ; Beven supported the view in Smith v. L. 5. W. Ry. Co., Vol. I, 
p. 89. See also Jeiiks, New Jurisprudence, pp. 201-206 ; A.D. Mac Nair, “This Polemis 
business”, 4 Camb. L.J. 125 ; Justice Sir S. L. Porter, The measure of damages in Contract 
and Tort, 5 Camb. L.J. 176. See also Hay ▼. Young > (1943) A.C. 92, 99, 100, 110. 

2. (1921) 3 K.B. at p. 577. 3. Thi Arpad, (1934) P. at p. 202. 

4. BritUh Columbia SUetrU Ry. Co. v. Loach, (1916) 1 A.C. at p. 727. “The 
question is one of remoteness of cause and not remoteness of damage Jenks, Book of 
English Law, p. 424. For an useful analysis of the relevant considerations in deciding 
causation, see Restatement, II, § 433. 
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independent agenciea also operate to produce the resulLi The truth is that 
the problem oE causation has to be tackled difiEereiitly in difDerent types of 
cases and no single test or formula will suit all. 

65. Three categories of causation. — There are broadly speaking 
^hree types of cases : (a) The damage complained of follows from the 
defendant’s conduct in natural sequence and without the operation of 
another human agency. Here the problem is to choose between two 
alternatives, vis., to deny compensation altogether to the injured or to make 
the defendant pay for results which he did not contemplate. (6) The 
damage follows also from the operation of another human agency. This 
agency may be a third person. In such a case the problem is not one of 
denial of a remedy to the plaintiff, but a choice of the person who must 
pay. (c) The other agency may be the plaintiff himself. Here consider- 
ations arise which are different from those in the case of a third person’s 
intervention. 

66. Damage resulting in natural sequence.— Where the defendant’s, 
conduct is connected with the damage complained of by a sequence of 
ordinary, natural events or forces, it is the direct cause of the damage 
in law.® It would be otherwise where the event is an extraordinary natural 
occurrence or an act of God. In Blyth v. Birmingham Water Works Oo.,® 
the defendants were held not liable for the consequences of an unusually 
severe frost. But if a person was bound to anticipate and guard against 
even extraordinary events, he would be liable for the consequences.^ 
W'here the defendant’s conduct is connected with the damage by a series of 
natural forces, the defendant is responsible for the damage though he did 
jiot and could not anticipate it ; e.g.. Smith v. L. <fc 8. W, liy. O’o.,* In re 
Bolemis/' cases of nervous shock as in Hamhrook v. Stokes,’’ physical injury 
caused by the defendant’s negligence resulting in death owing to super- 
vening ceniplicalions like septic pneumonia which may not have supervened 

1. The Edison, (1933) A.C. at p. 460, per Lord Wright. See also Domint v. 

{irinmsdttll, (1937) 106 386, 390, /er Atkinson, J. 

2. Ter Lord Herschell in The Argeaiino, (1889) 14 A.C. 519, 523. Cf. oases of 
insurance; e.g., Smith v. Cornhill lusuranee Co., (1938) 3 A.E.K, 145 (accident insurance) ; 
Canada Rice Milts Ltd. v. Union .!/. G. Insurance Co., (1941) A.C. 55 ; Yorkshire Dale 
S. S. Co. V. Miniiter of IVar Transport, (1942) A.C. 691 (marine insurance). 

3. (1856) 11 Ex. 781 ; above, para. 3. 

4. Greenock Corporation v. Caledonian Railway Co-, (1917) A.C. 556; above, 
Oiap. VI, para. 80 ; I/ills if Sons v. British Airways, (1936) 36 Ll.L. Rep. 20 (bailee of 
mroplane liable for allowing it to be blown ofl by a strong gust of wind). 

5. (1870) L.R. 6 C.P. 14 ; above, para. 64. Cf. Chottey Lai v. Dalip Narain, 1938 

Pat. 662. 6. (1921) 3 K.B. 560 ; above, para. 64. 

7. (1926) 1 K.B. 141 ; above Chap. II, para, 6. 
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the intervention forms a new and independent cause, ^ or to use^a current 
phrase, a novus actus interveniens,^ i.e., a cause which severs the causal 
connection between the defendant’s negligence and the damage. In solving 
it, the following principles are deducible from the case-law and may be 
helpful. 

71. Involuntary intervention. — If the intervention of a third person 
was not a conscious act of volition but done in a state of excusable 
alarm or in self-protection or self-defence owing to the danger created by the 
defendant’s negligence, 3 then it is not a new and independent cause and the 
defendant’s negligence is the direct cause ; e.g., in Scott V. Shepherd,*’ the 
acts of the intermediate agencies who flung across the squib were not, but 
the defendant’s act in throwing it was, the direct cause. In Vandeuhxirgh 
V. Truax,'^ a New York case, the plaintiff’s servant and the defendant 
quarrelled in the street and the defendant took hold of the former who 
broke loose from him and ran away. The defendant took up a pickaxe and 
pursued the servant who fled into the plaintiff’s store and in running 
behind the counter knocked out the faucet from a cask of wine, whereby the 
wine ran out and was lost. The defendant was held liable for the damage. 

72. Voluntary or wilful intervention.— Where the intervention 
was a conscious act of volition, the defendant would still be liable if he 
should have as a reasonable person anticipated and avoided it.® In other 
words his conduct amounts to a breach of duty to use care to avoid such 
intervention or to create an occasion for it. Whether the duty arises in 
any case depends on its facts. The case of possession or control of 
dangerous things or property is a clear instance. The duty may be to avoid 
meddling by chiUre.'i, e.g., Dixnn v. BelV^ and Lynch v. Nurdin.^ On the 

1. Bohlen, Studies, p. 20 ; 50 Har. L-R. 1329 ; Jeremi-ah Smith, Selected Essays on 
Torts, pp. 7ll, 712, 7l3 Phiuses liVe dcniinaiit, efficient, effective, substantial, real, are 
used in the cases but are only question-begging epithets. 

2. “ WJiat i.s- unhappily so called,” Langtoii, J., in 7’ie Geiiu,i, (1936) 2 A.E.R. 
at p. 801. 

3. E.g., Collins Middle Level Commissioners, (1869) L.R. 4 C P. 279; as to this 
case, see Lord Sumner in The Paludina, (1927) A.C 16, 29; .see also Ualestr.np v. 
Gregory, (1893) 1 Q.B. 561 ; .'.'award v. Bergin, (1925) 2 Ir. R. 110. 

4. Above, Chap. I, para. 12. See however the observation of Scott, L.J. in Smith 

V. Bavey Paxman, (1943) 1 A.E,R. 286 at p. 288 to the effect that these agencies were 
novus actus inlerveniens. This does not appear to be a correct statement of the law 
applicable to cases of tre.spass or negligence or consistent with the decision in Seotl v. 
Shepperd that the plaintiff could hold the defendant liable in trespass. See, below, 
para. 93(a). 5. (1847) 4 Denio 484 ; cited by Pollock, Torts, p. 30. 

6. Haynes v. Harwood, (1935) 1 K.B at p. 153, jorr Greer, L.J. 

7. (1816) 1 Stark. 287; above, para. 46. 

8. (1841) 1 Q.B. 29 ; above. Chap. VI, para. 11 ; see ai.::? Abbott v. Micjie, (186.3) 2 
H. & C. 744; Engel hart v. Parrant, (1897) 1 (J.B 210; Shifiman v. St. John of Jertisal am, 
(1936) 1 A.E.R. 557 ; VPells v. Metropolitan llTattr Board, (1937) 54 T.L R. 104. 
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other hand 'where boys treapasaed into a railway line and aet in motion a 
van which ran down an incline and knocked down a person in a level 
crossing, the railway company was held not liable. ^ A duty to avoid the 
wilful intervention of adnlts may also arise, though it is more difficult 
to make out. In Illidge v. Goodwin,^ the defendant was held liable when 
a stranger whipped the horse of the defendant’s carriage left unattended in 
the street and made ijii bolt and injure the plaintiff. The decision may be 
supported if the carriage had been left for an unreasonably long time or in 
a crowded street but not if the driver had just left it to deliver a parcel.® 
Sometimes there may be a duty to avoid even a tort or crime of others. 
In R. V. Moore,* the defendant advertised his land for pigeon-shooting and 
was held liable for a public nuisance by reason of the damage caused to 
adjoining property by a crowd invading it. A person who advertised that 
a balloon would ascend and descend on his land was held liable when the 
descent actually took place in the adjoining orchard of the plaintiff into 
which a crowd got in, breaking down the fences and trampling the 
turnips.® In these cases the defendant ought to have anticipated such 
consequences. Bnt where he could not have done so, he would not be liable. 
A railway company was held not liable when an engine got derailed and 
accidentally fell into the plaintiff's garden where a crowd rushed to see it 
out of idle curiosity and did damage.® A doctor who negligently certified 
a person as a lunatic under the Lunacy Act was held liable for the detention 
of the alleged lunatic by other persons on the strength of the certificate’’ j 
he should have expected or intended them to act in the way they did. 
Sometimes the duty to use care to prevent wilful wrongs of third parties 
may be assumed or undertaken by a person ; thus a bailee or carrier of 
goods is liable if liis negligence results in a theft. A banker op other 
financial adviser is liable if he negligently recommends to the client an 
insolvent borrower who swindles the client.® In London Joint Stock 
Bank v. Macmillan^^ a customer of a bank was held liable to be debited by 

1. McDouall -v- C. fg. Ry. Co , (1903' 2 K.B. 331; cf. Mat tin v. Stanhorough, (1934) 
41 T.L R- 1 ; ' ee also Darker v Miller, (1926) 42 T.L.R. 408. 

2 (1831) S C. & P. 190 ; cf. Ruoff v. Dong, (1916) 1 K.B. 148, 152 j sec .also Clark v. 

Chambers, (1678) 3 Q.B.n. 327. 

3. Per Lord Suinnor in IFehl-Slaadell v. Stephens, (1920) A.C. at p. 989 .and Lord 
Sh.aw in Glasgow Corporation v. Taylor, (1922) 1 A.C. 44, 62. 

4. (1832) 3 B. & Ad. 184: above Chap. VI, p. 201, note 6 ; see also Bellamy v. IMells, 
(1890) 60 L.J. Ch. 156. 

3. Scott's Trustees v. Moss, (1889) 17 R. 32 (Ct. of Sess.) ; Guille v. Sviatt, (1823) 19 
Johns- 381 ; cited in Poll )ck, Torts, (13th Ed.), p. 40.- 

6. SeAoles v. M.L. Ry. Co., (1870) 21 L.T. 835. 

7. Harnett y. Fisher, (1937) 1 K.B. 402 ; De FrevUU v. Dill, (1927) 96 L.J.K.B. 1056 ; 
see also Fverett v. Gri^ths, (1931) 1 A.C. 631. ^ 

8. De La Bere v. Pearson, (1907) 1 K.B. 483. 

9. (1918) A'.C. 777 ; cf. Baxeitiiale v. Bennett, (1878) 3 Q.B.D. 525 ; see also Greenwood 
V. Martins Bank, (1932) 1 K.B. 371. 
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the bank with the Iosb caused by his drawing a cheque in favonr of his 
clerk in such a careless way that the clerk filled up figures and altered the 
cheque for £2 into one for £120. In the above instances a duty arose even 
in respect of a wilful act of a third party. The duty may be to avoid the 
negligence or the lawful or excusable act of a third party. On similar facts 
a duty is more easily made out when the intervention is an excusable 
act than where it is negligent or wilful.'^ The fact that the intervention 

A 

is excusable or lawful is not by itself enough to raise a duty ; but it is more 
within the range of probability than the wilful or negligent wrongs of 
others.® Similarly it is more likely that others may be careless or 
mistaken than that they would commit crimes or other wilful wrongs. A 
driver of a ear negligently knocking down a person in a road with heavy 
motor traffic may be responsible for another car running over the injured 
jf the second injury was an inevitable accident but not if it was avoidable 
or negligent. In some circumstances, however, there may be a duty on the 
part of the driver to anticipate even the negligence of others on the road.® 
A gas company was held liable when it kept molten lead in land 
near a highway for repairing a gas-main, and a passer-by accidentally 
knocked down the ladle containing the lead which spilt and injured 
the plaintiff, a child playing nearby. In another case® the defen- 
dants, contractors for supply of gas. used a defective and leaky pipe to take 
the gas from the defendants’ main to the plaintiff’s shop, and the gas 
escaped through the pipe into the shop. When a gas-fitter’s servant went 
there with a lighted candle to see what was wrong, there was an explosion 
resulting in injury to the plaintiff's property. It was held that the defen- 
dants wore liable. 

73. The doctrine in Weld-Biundell v. Stephens.— Before passing, 
it is necessary to note that the decision in Weld-Blundell v. Stephens,^ 
appears to dispute the principle dedncihle from the authorities mentioned 
above. Lords Sumner and Wreubury expounded the view that the 

1. This is not opposed to the remark of Lord Sumner in Tie Pulndma., (1927> A-C 
at p. 28, “ cause and consequence in such a matter do not depend on the question -whether 
the first action, which intervenes, is excusable or not, but on the question whether it is 
new and independent or not. ” This is not stated as a general rule but confined to the 
facts of that case. 

2. Per Lord Haldane in Canadian Pacific Ry. Co. v. Kelvin Shipping Co., (1927) 13S 
L.T. 369 (mistaken judgment of a vessel in collision due to defendant's negligence not a 
novas actus interveniens). 

3. Lynatn v. Dublin United Tramways Co., (1919) 2 Ir. R. 4+5 ; for instances of such 
joint negligence, see McKenna v. Stephens and Hull, (1923) 2 Ir. R. 112 ; Collins r 
Middle Level Commissioners, (1868) L.R. 4 C.P 279 ; see also Koward v. Bergen, (1923) 2 
Ir. R. 110. 

4. Crane v. South Suburban Gas Co., (1916) 1 K.B, 33 ; above. Chap. VI, para. 12. 

5. Burrowt V. March Gas Co , (1872) L.R. 7 E*., 96 ; 5 Ex. 67 ; for a sjoiilar case see 

Brooke v. Bool, (1928) 3 K.B. 578. 6. (1920) A.C. 957 ; above. Chap. VII, para. 89. 
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probability ot a consequence arising from the defendant’s breach of duty to 
the plaintiff would not make it the legal cause. Lord Sumner observed ^ : 
" That a jury can finally make A liable for B'b act, merely because they 
think it antecedently probable that B would act as he did apart from 4’8 
authority or intention, seems to me to be contrary to principle and un- 
supported by authority.” It is no doubt true that mere probability is aofc 
enough but it is necessary that ^4*3 conduct should amount to a breach of 
duly to take cave to avoid results similar to B’a act. It is however, difficult 
to see why the __^defendant’B conduct in that case was not of that kind.^ 
The theory that the defendant’s conduct only created the occasion for the 
manager to behave as he did and was at most the causa sine qua non 
while tlie manager’s act was the causa causans does not seem to get over 
the difficuUj. This decision of the House of Lords did not prevent Greer, 
L.J., saying id Hai/nes v. Harwood,^ that “ if wbr.t is relied upon as novus 
actus iutcrcenicns is the very kind of thing which is likely to happen if 
the svaul of care wluoh is alleged takes place, the principle embodied in the 
miixfm has no applicaMon. ’ It must also be mentioned that the decision in 
Ward V. Wer/isA on which the Law Lords relied, was the result of the 
peculiar judicial policy in the law of slander of which Vicars v. Wilcocks,^ 
since disapproved, was another instance. Even in the law of slander the 
rule in Ward v, Wtalcs does not prevail in the broad form in which it was 
stated.” We will see presently that the decision in Weld- Blundell's case 
proceeded, also on the ground that the plaintiff’s wrongfnl act in publishing 
a inalioions libel was in law the cause of his own loss and he could not 
recover.'^ The question ot causation in a case of plaintiff’s contributoi y 
conduct is governed by considerations of legal policy which have no place ^ 
in deciding whether the act of th» defendant or a third party is the respon- 
sible cause.” 

74. Novus actus iuterveniens. — This is a phrase which is used to 
refer to an intervening agency which in the circumsiances becomes a new 
and independent caiTse and breaks the caubal relation between the defen- 
dant’s anteecdenl wrongdoing or negligence and the resulting damage,* 
This new agency may be («) the operation of natural forces, (f>) the 
conduct of the plaiiilitf himself, or, (c) the conduct of a third person. 
As regards the iirai, u would not be a new or irnlepeudeut cause if it flows 
from the defendant’s wrongful conduct in the ordinary course of things. 

1. (1920) A.C. at p. 988. 

2. See the criticism by Sorutton, L.J., cited above, Chap. V’ll, para. 89. 

3. (1935) 1 K.B. at pp. 153, iSb. 4. Above, Chap. VII, para. 89. 

5. Above, Chap. VII, para. 88. 6. Above, Chap. VII, para. 89. 

7. Below, para. 76. .8. Below, para. 77. 

9 ^ to these phrases, see 7’Ae 11943) P. 32, 39 j SuwtusTt v. Sulfard 

Corfaratian, (1943) A.C. 283, 296. 10- Stammirt v. Sal/ord Carparatian. Uid. 
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This has been already discnssed. The same rule would apply to the second 
also with the additional condition that the plaiutiflE’s conduct is not blame- 
worthy. This will be discnssed presently under contributory negligence. 
As regards the third, the rule may be stated thus : Intervention by a consci- 
ous act of volition of a third person is, in the absence of a duty of the 
defendant to take care to avoid it, a new and independent cause and the 
defendant’s antecedent negligence would not in law be the direct cause of 
the resulting damage. When the intervention is wilful and there is no duty 
of the defendant to guard against it, he is clearly not liable. A person is not 
ordinarily liable for repetition of his slanderous words by other persons. It 
is otherwise if he was bound to anticipate and guard against it.^ An action 
was not allowed where the plaintiff sued a.railway company on the ground 
that on account of the negligence of its servants in allowing overcrowding 
in a railway carriage in which he was seated, he was robbed by a gang of 
thieves.® In llarnelt v. Bond,^ the plaintiff could not recover damages for 
imprisonment which though indirectly caused by the defendant was really 
the act of a third party in the exercise of his independent judgment. The 
intervention though wilful, may be a lawful act within the right of the 
third person. A person negligently causing injury to another in a 
motor accident cannot be held liable to pay for the latter’s loss of a job 
or legacy owing to his being unable to reach bis employer or benefactor 
in time ; the act or omission of the employer or benefactor is the real cause.* 
Similarly, a third person’s intervention may be negligent and would be an 
independent cause if ihere was no breach of duty to anticipate and guard 
against it.* If A knocks down B by rash driving, A cannot bo expected to 
anticipate the independent negligence of the surgeon in operating on B, or 
ot the driver of another car colliding with the vehicle in which B is taken 
to the hospital.® A tramway company was held not liable when the plain- 
tiff who attempted to get into a tram at an optional stopping place and put 
her foot on the train, was thrown down by the tram suddenly starling 
owing to the bell being rung by a pjassenger.r lu Tf^e Pahidina, * three 
ships A, B and G were moored in a harbour. During a swell and rough 

1. Above, Chap. VII, park. 89. 

2. Cobb V. G.W. Ry. Co., (1893) 1 Q.B. 459 ; (1894) A.C. 419. 

3. (1925) A.C. 669; (1924) 2 K.B. 517; above. Chap. 11, para 17; see also Aeharath 
Parakhat v. Mekkileri, (1924) 86 I.C. 588 (Mad.) 

4. IPoty y. Felton, (1861) 11 C.B.N.S. 142, 143; “ A midshipman detained onshore 
cannot complain that il he was afloat he would have been a lieutenant." 

5. Per Phillimore, J., in Hartley v. Rochdale Corporation, (1903) 2 K.B. 594, 600. 

6. The San Onofte, (1922) P. 243 ,249. 

7. Wagner v. West Ham Corporation, (1920) 37 T.L.R. 86 ; on the other hand if there 
was proved negligence of the conductor in not keeping control of the bell, the Tramway 
Company would be liable ; Steels v. Belfast Corporation, (1920) 2 Ir. R. i25. 

8. (1927) A.C. 16, 
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weather, A negligently came into collision with S with the result that B 
fell on Q and cast her adrift. Twenty minntes later when B and O were 
manoeuvring to get away from the shore, 0 got nnder the starboard quarter 
of B, and was struck by JB’s revolving propeller. The propeller was 
damaged and Q sank. It was held that the damage to B and the Ipse of G 
were not the direct consequences of A'a original negligence but were due to 
the independent acts of B and G unconnected with the collision. On the 
other hand. The Oropesa''- is an illustration of a different set of facts. A 
collision occurred at sea between the ships, the Oropesa and the Manchester 
Regiment, whereby the latter was so seriously damaged that her captain 
ordered the majority of the crew to take to the life-boats. Ho then decided 
to go with fourteen of the crew to the Oropesa in a life-boat to arrange for sal- 
vage assistance. This life-boat capsized as a result of which nine of the crew 
lost their lives. In an action by the personal representatives and depen- 
dants of one of the deceased for damages against the owners of the Oropesa, 
the latter contended that the action of the captain in ordering the men to 
row to the Oropesa interrupted the causal relation between the negligence 
of that vessel and the death of the seamen. The Court of Appeal held that 
it did not and that it was the natural consequence of, or consequence flowing 
in the ordinary course of things from the emergency in which the captain 
was placed by the negligence of the defendants’ ship. The phrase "ordinary 
codrse of things ’ is not confined only to the operation of natural forces but 
includes reasonable human conduct. If the captain did something which 
was outside the exigencies of the emergency, whether it was from mis- 
calculation or from error or from mere wilfulness, it would be a new cause. 
Lord Wright observed ; “the question is not whether there was new negli- 
gence but a new cause.” He proceeded to say that the test of a new cause or 
iiovus actus interveniens is “ whether there is something which I will call 
ultroneous, or something unwarrantable, a new cause coming in and disturb- 
ing the sequence of events, something that can be described as either 
unreasonable or extraneous or extrinsic.” He doubted whether the law can 
be slated more precisely than in that way and gave, as an extreme but 
obvious illustration of what ho called ” ultroneous conduct,” the voluntary 
payment of bounties by the Admiralty in the case of the S,8. Ameriha.^ 

76. Damage caused also by plaintiff’s conduct. — The conduct may 
be intentional or negligent. Though the plaintiff’s negligence is the usual 
subject of consideration under this head, the former type of conduct gives 
rise to some interesting problems. 

76. Intentional conduot of plaintiff. — Where it is intentional in the 
sense that he deliberately produced loss or harm to himself he canuot 

1. (1943) P. 32, C.A. See also StatiA Hogg ^ Co. Ltd. v. Black Sea ^'Inturanee Co. 
Ltd., (1939) 55 T.L.R. 766 GA. 2. BbIow, para. 76. 
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complain. This may be explained either 'bn the principle cf causation or on 
that of voUnii non fit injuria,^ Hnt this result will not follow if his conduct 
though intentional, was reasonable or inovitalde. A simple instance is where 
he spends money for mudioal treatment for injnri'^s caused by another. In 
A. G. V. Valle-Joncs,^ twe aircraftsmen of the Hoyal Air B’oree were killed 
in a collision of the motor cycle which they were ridinnr with a motor lorry 
driven negligently by the defendant’s driver. A claim by the Crown for 
wages paid to them and expenses incurred for their treatment in hospital 
during their incapacity was allowed by way cf compensation for loss 
sustained by a master frum injury to ids servants. The payment was not 
unreasonable especially as the wages and medical expenses could have been 
claimed directly by the injured men from the defendant. On the other 
hand in the case of the S. S. Amm'ikci,^ the payment of compassionalo 
allowances by tbs Crown to the lelalivea of the deceased crow was a pun-iy 
voluntary act of the Crown and not a neoes3.;ry result of the dc-l>..nilu!U‘o 
negligence. Besides -wliile in the former ease there could be a claim by an 
employer for injury to his servants, there could l)e no such claim in the 
latter case by reason of the deatli of the servants. Whore the plaititiii'^i 
cojjduct amounts to a toi't or crime and he enffors the consequences, his loss 
would in law be regarded as due to' his own wrongdoing arid not to the 
conduct of another who enabled such consequ, nces to arise by disclosing 
the tort or crime to the parlies concerned. Thns in Wold- Blundell v, 
Stephens,* it was held that the damages paid I'y the plaintiff were in law 
the consequence of his own conduct in publishing a malicious libel, and not 
of the defendant’s breach of duty to keep the letter carefully. The breach 
of duty only created the occasion for the coD8(!quence and was not its cause. 
In Hotvard v. Odhams Press, Ltd.,^ the plaintilf, a sorter employed by 
the defendants in their newspaper, had been a party to tiauds>in connection 
wilb cross-word prize competitions promoted by them. When they found 
out his part in the frauds ho gave them on the hsitli of a verbal promise of 
secrecy a statement implicating himself and others in several frauds 
against the defendants and others. They became afterwards dissatisfied 
with his condnet and forwarded his statement to his trade-nnion with the 
result that he was expelled froDj the union and was unable to obtain further 
employment. In an action for breach of the defendant’s agreement the 
Conrt of Appeal held that the agreement was invalid as being opposed to 
public policy, and even otherwise the plaintiff could only get nominal 

1. Below, Chap. XVIIl, para. 24. 2. (1935) 2 K. B. 209. 

3. (191?) A, C. 38 at p. 60; above. Chap. II, para. 33. 

4. (1920) A. C. 956 at pp. 981, 99S, pc Lords Sumner and Wrenbury, above, 

para. 73; see also N'tville v Londi-n Exprtsi Ne-espaper, Ltd., (1919) A.C. 368, above, 
Chap. VllI, para. 20; Bradttreets British Ltd. v. Mite hill, (1933) Ch. 190 ; above, 
Chap. VII, para. 56(a). See, however, the powerful arguments of Scrutton, L. J., 
eetitra in Wild- Blundell's case, (1919) 1 K. B. 520. 5. (1938) 1 K. B. 1. 
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damages and not damages fot the loss sustained by him as snch loss 
■would in law be the conseqnenee of bis own misoondaet and not to the 
defendant’s breacVi of tiieir obM^fati'>n of S‘'(*recy.^ These oases illustrate 
the influence of considerations of public policy on, legal causation and the 
di'vergence that may thereby arise between legal cause and cause in the 
popular sense. 

77. Plaintiff’s contributory neglig^snce.— The principle that a 
person whose injury is the result of his own negligence as well as that 
of another may lose his right to recover compensation from the latter, was 
recognised long ago by the English law.^ In such eases it is nsnal to say 
that he is “guilty of contributory negligence.” The phrase is, however, 
misleading,^ becanse it suggests that the plaintiff whose negligence has 
contributed to his injury would necessarily lose his remedy. As a matter 
of fact, this is not invariably the case and a plaintiff can recover in spite of 
his negligence if the defendant had an opportunity to avoid the result of 
the plaintiff’s negligence. Beeide-s, the phrase suggests the idea of 
punishment. The considerations of policy which arise in euch cases are 
of a different character.^ On the one hand it is against public 
interests to allow a person to recover compensation from another for 
the results of his own imprudence ; and on the other, it is also unjust to put 
a careless man nut of the p.ale of the law or allow others a free charter to do 
him injury. The penal theorj’ was advanced by Lord Halsbury vyho said 
that the plaintiff guilty of e .ntrihntory negligence fails becanse he is in 
pari delicln piitif>r est conditio defendentis.^ (Where both parties are 
equally to blame- neither can bold the other liable). The objection to this 
theory is, first that the plaintiff and the defendant are not, strictly speaking 
in pari delicto. While the defendant commits a wrong or breach of legal 
duty, the plaititiff commits none, as he owes in law no duty to hiihself. 
Secondly, the object of the law of torts is not punishment but award of 
compensation. If it sought to punish the plaintiff for his negligence, he 
could in no case recover, — which’ is not the law. If it sought to punish the 
defendant for his negligence, the negligence of the plaintiff would then be 

1. See 54 L. Q. K. 162-165. 

2. Holdsworth, Vul. VIII, p. 459. It -was also known to the Roman law ; D. 9 
2, 9, 4 (a man interfering with a dangerous animal); P. 50, 17, 203. 

3. Therefore English judges are now avoiding it in addressing juries; fer 
Scrutton, L. J., in Serziee v. Sundell, (1930) 99 L. J. K. B. 55, 57 (C.A.). See also 
Tuff V. Wurman, (ISSS) 5 C. B. N. S. 573, 684, Crompton, J. “It is a very unsafe, 
■word to use; it is much too loose”; see also Fifoot, English T.aw and its Back- 
ground, p. 246. 

4. For an exposition of legal policy, see Bohlen, Studies, pp. 526, 527;' 
■W. Schofield, Selected Essays on Torts, p. 550. Some states in the U. S. A. have enacted 
that contributory negligence does not bar recovery hut would only mitigate damages, 
especially in actions against railway companies ; Restatement II, p. 857. 

6. Waiftin v. Z. f S. W. Ry. Co., (1886) 12 A.C. 41, 45. . 
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no excuse at all. For instance, in the criminal law, it is no defence for a 
person who is guilty of causing the death of another by rash driving that the 
latter was also careless.^ 

78. Rules as to contributory negligence.— The leading authority on 

the law of contributory negligence is the judgment of Lord Penzance in 
Radley v. Lotidon & North Western Railway Co.,’^ where he formulated 
the following rules : — • 

" The first proposition is a general one, to this effect, that the plaintiff in an action 
for negligence cannot succeed if it is found by the jury that he has himself been guilty of 
any negligence or want of ordinary care which contributed to cause the accident. 

“ But there is another proposition equally well established, and it is a qualification 
upon the first, namely, that though the plaintiff may have been guilty of negligence, and 
although that negligence may, in fact, have contributed to the accident, yet if the 
defendant could in the result, by the exercise of ordinary care and diligence, have 
avoided the mischief which happened, the plaintiiTs negligence will not excuse him. " 

In other words, when two persons have been negligent, he must bear 
the blame who was at fault in not avoiding the result of the other’s 
negligence. 3 In the application of this test to concrete cases, it will be safe 
to avoid the use of those numerous phrases which are a sort of outgrowth of 
this subject, e.g., last clear chance,* proximate, substantial, dominant, 
efficient, real, cause.® The subject may be considered under the following 
heads : (i) plaintiff’s negligence ; (ii) cases where it bars his right of action ; 
(iii) cases where it does not. 

79. Plaintiff’s negligence. — Here the word ‘ negligence ’ does not 
mean any breach of duty to another as it does in relation to the defendant, 
but only careless or imprudent conduct.® The test however is . nearly the 
same in both cases, vis., what a reasonable person in that situation would 
have done. This is a question of fact depending on the nature of the risk, 
the plaintiff’s knowledge of it, etc. If, judged by this test, there is no 
careless conduct on the plaintiff’s part, his intervention is immaterial. Tn 

1. Stephen, Dig! of Crl. Law, 222; S. v. Sv/indall, (1846) 2 C. & K. 230; Hlenkinsop 
V. Ogden, (1898) 1 Q.B. 783 ; (1871) 6 M.H.C.R. Appx. p. xxxii. 

2. (1876) 1*A.C. 754 at p. 759; below, para. 85. See also per Lord Blackburn in 
Dublin Ry. Co. v. Slattery, (1878) 3 A.C. 1155 at p. 1207 ; Greer, L.J., in The Eurymedon, 
(1938) P. 41 atp. 49. See Kanshi Ram v. Owen Roberts l.L.R. 1940 Lab. 135 : 1939 Lab. 
565 (contributory negligence, a question of fact.) 

3. “ The decision turns not simply on causation, but on responsibility ”, Lord 
Wright in McLean v. Bell, (1932) 147 L.T. at p. 264 ; also per Lord Sumner' in British 
Columbia Electric Ry. Co. v. Loach, (1916) 1 A.C. 719 at p. 727; per Scott L. J., in Smith v. 
Harris, (1939) 3 A.E.R. 960 C.A. 

4. It was used by Scrutton, L. J. in Service v. Sundell, (1930) 99 L. J. K .B. at p. 67 ; 
Dew V. United British Steamship Co., (1929) 139 L.T. at p. 633. 

5. British Columbia Electric Ry. Co. v. Loach, (1916) 1 A.C*719 at p. 728. “ Six of 
one and half a dozen of the other ” was a phrase used in Service v. Sundell, above. 

6. Restatftnent, II, § 463. 
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Gee V. Metropolitan Ry' Go.,^ the plaintiff, a passenger in the defendant’s 
train, which was passing from one station to another rose from his seat to 
look ont, put his hand on the bar of the door and pressed against it. The 
door having been negligently left nnfastened dnng open and he was thrown 
ont and injured. It was held that there was no evidence of any contributory 
®08^ig0nce on the plaintiff’s part as he was entitled to assume that the door 
was fastened. Here he had no knowledge of the door being unfastened and if 
he had, he would have been negligent and would have failed in bis action. 
Sometimes a person may be entitled to act as he did, even with knowledge of 
some risk. In Glayards v. Det 7 iick,^.th& plaintiff had to take his horse out of 
the stable into a narrow lane which led into a street. The defendant had out 
a trench in that lane and heaped gravel on one side of it. The plaintiff’s horse 
slipped from the gravel into the trench and was killed while being taken ont 
of it. It was held that he had acted as a man of ordinary prudence and “ was 
not bound to abstain from pursuing his livelihood because there was some 
danger.” Similarly in Grayson v. Ellerman Line,^ the defendants, a firm 
of ship repairers, were carrying ont certain works on the plaintiffs’ steamer 
and by their negligence a red hot rivet fell through certain open hatchways 
on a cargo of jute and set it on fire. It was held that the defendants were 
liable because the plaintiffs were not guilty of any negligence in not clos- 
ing the holds while the work was proceeding and were entitled to expect 
the defendants who ware expert repairers to take the necessary precautions ; 
and assuming that there was negligence on the plaintiffs’ part, the duty to 
avoid the accident was finally on the defendants. Sometimes the oonditious 
of work may negative negligence. “ What is all-important is to adapt the 
standard of what is negligence to the facts and to give due regard to the con- 
ditions under which wen work in a factory or mine, to t^je long hours and the 
fatigue, to the slackening of attention which naturally come from constant 
repetition of the same op-eraiion, to the noise and confusion in which the 
man works, to his pre-occupation in what he is actually doing at the cost per- 
haps of some inattention to bis own safety.”^ In the application of the test of 
negligence different standards would obviously apply in the case of children® 
or old and infirm ])e^^olls® from those applicable to normal or adult persons. 

80. Doctrine of alternative danger. — In some circumstances the 
plaintiff’s conduct though inis'.aken may be held justified or excusable, as 

1. (1S73) L.R. 8 Q.B. 161. 2. (1848) 12 Q.B. 439. 

3 (1920) A.(l 466 ; (1919) 2 IC.B. 514, For other illustrations, see Porters v. Jones, 

(1942) 2 A.E.R. 570; above, para. 32 ; Ahh inri Thokur v. D'xoraka Singh, 1939 Pat. 303. 

4. Cossnell V. Powell Dnffryn AssociaieJ Collieries, Lid., (1940) A.C. 1S2, 178, 179, 
per Lord Wright ; HittcMnson v. L. St A' P- Ry- Co.. (1942) 1 K.B. 481 C. A. 

5. ' Below, paia. 88. 

6. Daly V. Liverpool Corporation, (1939) 2 A.E.R. 142 (old woman of 69 years of aga 
crossing road, knocked down by bus, actidh allowed.) 

57 



450 THE LAW OF TORTS. [CHAjp. 

where a, dangeronf! aitnation waa created by the” defendant and for the 
purpose of eii-her saviug his own person or property or that of a third 
person, the plaintiiE adopted a course of conduct which was attended with 
risk or in th'.' light of later events turned out to he mistaken. It would 
be otherwise if it was so rash or imprudent that it was not warranted by the 
situation of danger. A leading instance of this principle, which has been 
called “ the doctrine of alternative danger,’'^ is Jones v. Boyce.^ The defen- 
dant’s coach in which the plaintiff was a passenger was so badly managed 
that the coupling rein broke and one of the horses took fright and became 
ungovernable. In a state of alirm the plaintiff jnmped from the coach and 
broke his leg. It turned out however that the carriage w^s soon after 
stopped and if he had not jumped he would not have come by any 
great harm. It was held that his conduct was not unreasonable in the 
circumstances. A person who is seriously injured by another may adopt 
reasonable expedients for alleviating or curing the injury ; the fact that 
they actually aggravated it would not absolve the wrongdoer from liabi- 
lity.® A passenger who on arriving at his destination got out of the train 
which had overshot the platform and stopped without backing was held 
justified in taking the risk of getting down in an unsnitabls or deep ground 
rather than being carried on to the next station.'* But a person who tried 
to shut the door of a railway carriage which repeatedly opened in the course 
of the journey but did not aflrect him, and fell down in doing so, was held 
not entitled to recover.^ Similarly, a passenger in a train who got into a 
state of unnecessary alarm on seeing steam and smoke entering her contpart- 
ment from the engine and being told by another passenger that the engine 
was on fire jumped out, was held to have acted rashly in the circum- 
stances.® The principle has been applied to maritime collisions. The Bywell 
Castle'^ is the leading instance, and the rule itself is in that context spoken 
of as the ‘By well GaHlo rule.’ In that case the By well Gastle, when 
suddenly placed in a position of great peril by the action of another ship 

X. Salmond, Torts, p. 474. 

2 (1816) 1 Stark 493 ; for a case following it, see Maelenan v. Segar, (1917) 2 K.rj. 

325. See £>' Urso v. Sanson, (1939) 4 A.E.K. 26 ; bel.-w, XVIII, para. 26. 

3. Wilson V. Unitid Counties Bastk, (1920) A.C. at p. 125 ; see also Jones v. Wuine'', 
(1912) 2S T.L.R. 399 ; American Braided Wire Co. v. Thomson, (1890) 44 Cli. D. 274 at 
p. 288 ; cf. The Edison, (1933) A.C. 449, above, para. 66 ; Banco de Portugal v. Water- 
low i)- Sons, (1932) A.C. 459. 

4. Rose V. IV. E. Ry. Co., (1876) 2 Ea. D. 248 ; Robson v. N. E. Sy. Co , (1875) L.R. 10 

Q.B. 271; 2 Q.B.D. 85; see however per Bramwell, B., in Lax v. Corporation of. Dar- 
lington, (1879) 5 Ex. O. 28 at p. 35 ; cf. Sharpe v. Southern Railway Co., (1925) 2 K.B. 
311. 5. Adams v. L. Y. Ry. Co., (1869) L.R. 4 C.P. 739. 

6. Kearney v. Great Southern and Western Ry., (1886) 18 L.R. Ir. 303. 

7. (1879) 4 P.D. 219 ; see also United States Shipping Board v. Laird Lane, (1924) 
A.C. 286 ; Canadian Pacific Ry. Co v. Kelvin Shipping Co., (1927) 138 L.T. 369 ; The 

(1943) A.C. 299. 
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which Bailed near it, made a wrong manoeuvre and aggravated the injury. It 
was held that there was no contributory negligence on her part and that her 
captain could not be expected to be a superman, or to have perfect nerve and 
presence of mind and do the best thing possible.^ In The City of Lincoln,^ 
a collision took place between a steamer and a barque, the steamer alone 
being to blame. The steering compass, charter, etc., of the barque were lost. 
Her captain made for a port with the help of a compass he found on board, 
but owing to the loss of the requisites for navigation, the barque grounded 
and was abandoned. It was held that there was no negligence on his 
part and the defendants were liable. It would be a question of fact in each 
case whether the particular conduct adopted in defence of person or property 
was reasonable in the circumstances. Obviously things which can be done- 
in defence of human life are not permissible merely in defence of property.® 

81. -Plaintiff’s assumption of risk in aid of another.— While the 
above are cases whore the plaintiff acted to save himself from danger the 
law allows a person some liberty of action to save another in a position of 
great peril and li.xes the responsibility for barm on the original wrongdoer 
who caused the peril, as where a person is injurcsd or killed in hia attempt 
to save a child in danger of being. run over by a train in a level crossing 
negligently left unwatohed.* “ The impulsive desire to save human life 
when in peril is one of the most beneficial instincts of humanity.”* In 
Brandon v. Oaho't'ne, Garrett & Co.,^ the plaintiff tried to pull her husband 
away from a piece of plaieglass which fell on him from the roof of the 
defendant’s shop, and strained and injured her leg in doing so. She was 
allowetl to recover from the defendant, A ship was held justified in deviat- 
ing from her course to save human life but not the cargo of another’ ship ; 
and where a shipowner made a deviation for the latter purpose and the ship 
was lost, he was made liable to the owner of the goods who had cjiartered 
his ship.’ In Haynes v. Harwood f a police coiisiable rushed out from 
inside a police station to stop the horses of a van coming down unattended 
in a crowded strer. I. and eventually stopped them, sustaining injuries in 

1. Per James, L.J., at p 223 ; see also Brett, L.J., at p. 227. The wrong step was 
taken in the ‘agony of the collision.' 

2. (1890) 15 P.D. 15; see also The Genua, (1936) 2 A.GI.R. 793; The Orepesa, (1943) 
P. 32 C.A.; Summits v. Salf-rd Corporatien, (1943) A.C. 3S3. 

3. In The Palud'na, (1^21)^ A..C. at p. 28, Lord ?umner doubted whether the rule 
would apply to protection of property; but see per !.ord Ackinson in IVilson v. United 
Counties Bank, (1920) A.C at p. 125. 

4. For Scotch and American cases on this point, see Be yen, Negligence, Vol. I, 
pp. 174 t'l 178 ; BoUlon, Studies in Torts, p. 569 ; Kenny, Cases on Tons, p. 569. This is 
spoken of as the Doctrine of Rescue. 

5. Per Cockburn, C.J., in Scaramanga v. Stamp, (1880) 5 C.P.D. 295, 304. 

6. (1924) 1 K.B- 543. 7. Searamdnga v. Stamp, (1880) 5 C.P.D. 295, 304. 

8. (1935) 1 K.B. 146. 
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doing so. it was hold that he conld recover from tho owner of the van as 
the negligence of the latter’s servant in charge of the van was really the 
cause of his injuries. In Morgan v. Afflen^ the plaintiflE, while escorting 
a child of 3-i years of age back to his honse, ran to the rescue of the child 
which went a little ahead of her and was in danger of being knocked down 
by the defendant riding a motor cycle at over 20 miles per hour. The 
plaintiff was herself knocked down. She was held entitled to recover. 
But It would be other wise if a p'-rson attempted to stop a runaway horse 
in a private field where there was iso imminent danger to human life.® 

82. Plaintiff’s negligence a bar to his action. — The plaintiff's 
negligence would bar bis recovery in two different types of cases : (o) where 
it is subsequent to aiid severable from the defendant’s negligence, and 
(6) where it eonid not be avoided by the defendant. 

83. Plaintiff s subsequent and severable negligence.— The plain- 
tift’s omission to avoid the injury i.s a subsequent and severable negligence® 
after the defendant had been negligent. In Butterfield v. Forrester A the 
defendant had put up a pole obstruotiug a hig’nway and the plaintiff who 
waa riding violently rode against it and was injured. He could have avoided 
it by use of care and so he could not reo'over. The same was the ease where 
a person crossed a railway line in broad daylight without properly looking 
out for a passing train though the train did not whistle,' or where a person 
got down from a train 'vhere there was no platform and fell down, when 
passengers had not been asked to alight, or had been asked to keep to their 
seats.* where a person after stepping from a lift to the landing of an upper 

1. (1942) 1 A.E.R. 489. Se-;, the note oa this case is 58 L.Q.R. 299,300; also 93 L.J. 
115. Some interesting conundrums are (a) whether the defendant’s liability to the 
rescuer w ould be affected by the c../jitributory negligence of the rescued ; (4) whether the 
rescuer can recover against the rescued person if the latter had been negligent ; (r) whe- 
ther the principle would apply to the rescue of things. The answer to these queries 
appears to be in the affirmative according to -ATierioan rlecisions. 

2. Cutler v. United Dairier, Ltd., (l'.-33) 2 K.B. 297. 

3. A phrase used by Lord Birkenhead in Admiralty Commissionirs v. 5.S. Volute, 
(1922) 1 A.C. at p. 136. 

4. (1809)11 Ea^t. 60; for other illustrations see Cinalian Paeijic Ry. Co- 'V. Fre- 
chette, (1915) A.C. 871 (plaintlfi', a brakesman, unc-.aple.i wagg- ns at night); Earl of 
ffarringtoH s. DirOy Corpa,ation, i.X.’iOio) 1 Ch 205 (plaintiff nlling hU pond with water 
from river which had been pi lluted); Glove/ v L. .V Sc. H'. Ry. Co., (1867) I..R. 3 Q.B. 25 
(loss of race glasses left by plaintiff in the train from which he was ejected ivrmg- 
fully); Eeui y. United Hritiih Steimskip Co., vl928) 139 L.T. 6J8 (workman in a ship 
falling into an op.en batch when walking negUgeatly in a passage dangerous to his know- 
ledge) ; The Egyptian, (1910) A.C. 400; Daniels v. Kr».r, (1938) 2 -fC.B. 203. 

5. Grand Trunk Ry. v. Me Alpine, (1913) A.C. 833 ; Skelton v. L. ^ fV. IV. Ry. Co., 
(1867) L.R. 2 C.P. 631 (where there was no breach of duty of defendants at all). 

6. Sharpen. Southern Ry. Co., (1925) 2R.B. .311; soa Ctldwell v. Glasgow Corpora- 
tion, S.C. 400 (passenger descending to step of moving tram-car and thrown off 

could not recover). 
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flat opened the door of the lift with hia back turned to it and stepped into 
it, but as the lift was not in'position, fell down and was injnred,^ where a 
ship having been injured in a collision duo to the defendant’s negligence 
went into port for repairs and set out again on a fresh voyage, without 
sufdcient repairs having been done and was sunk.® Where the driver of a 
motor car or cycle is injured by running into the rear of another vehicle 
which is left nnlighted in a street, the ordinary inference would be that he 
was negligent either because he failed to keep a proper look-out or because 
he drove at an excessive speed and could not pull np in time.* But the 
dilemma-^ is not inescapable and there may be circumstances justifying a 
different conclusion.® 


84. Plaintiff’s negligence is not avoidable by the defendant. — The 
plaintiff’s negligence is proximate to the injury in the sense that there is no 
subsequent negligence of the defendant in not avoiding it. Such is the 
case of simnltaneous negligence of both parties creating a sitnation in which 
neither can be considered negligent in not averting the accident. A and B 
drive their ears rashly and without lights on a dark niglit in opposite direc- 
tions on a road and there is a collision. Neither can recover from the other. 
A drives a oar at an excessive speed and B carel-^ssly or being absent-mindfed 
gets into A’s way and is knocked down. B cannot complain ; but he can 
if A was negligent in not stopping the car after B got into his way.® In 
Dowell V. General Steam Navigation Oo.,’’ the plaintiff’s sailing vessel 
withdrew the light and the defendant’s steamer which was going at a great 
speed in a dark night collided with it. It was held that the plaintiff could 
not recover, as the defendant’s steamer could not do anything to avoid the 
injury after she saw the plaintiff’s vessel within a short distance. Simi- 
larly in the case of running down accidents and collisions on land or water, 
the negligent acts of both parties may come close upon one another and it 
would then be diflSoult for the plaintiff to prove that the defendant was negli- 
gent in not averting the situation due to the combined negligence of both.® 

1. Ktrry V. Keighhy Electrical Engineering Ce., (19i0) 3 A.B.R. 399 (C.A.) 

2. The BruxeUesville, (1908) P. 312. ^ 

3. Tart v. G. W. Chitty Co., (1933) 2 K.B. 453 i Baker v. Lenghitrst ^ Sent, Ltd., 
(1933) 2 K.B. 461. 

4. This class of cases has been therefore called “ the dilemma cases" j Annual 
Survey of English Law, 1933, p. 147. But “a dilemma is not a safe method of settling u 
matter of fact,’’/er Lord Wright in MeLean v. Bell, (1932) 147 L:T. at p. 263. 

5. Tidy v. Battman, (1934) 1 K.B. 319 ; Stewart v. Hancock, (1940) 2 A. E. R. 434 
P.C. : 1940 P.C. 128; Eantki Bamv. Mre. RobeTtt,.\,\j.^. 1940 Lah. 135: 1939 Lah. 565. 
See Ware v. Gartion Haulage ^-e Co. Zrrf , (1944) 1 K.B. 30 (if it was night time and the 
obstruction could not be seen). 

6. McLean v. Bell, (1932) 147 L.T. 262 (H.L.). 7. (1855) 6 E. & B. 198. 

8. Swadling v. Cooper, (1931) A.C. 1 ; Raymond v. Valence, 63 M.L.J. 276: 1932 P.C. 
95. For a similar case of maritime collision, see Admiralty Cammiteionerc v. S.S. Volute, 
(1922) 1 A.C. 129 ; below, para. 90. 
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It is of course otherwise if the defeadaut’s ne£,'Iigence can be isolated 
as a later and severable cause. ^ The case of Stundiing v. Cooper^ is the 
former type. The defendant was driving his c;v.r at about thirty miles 
an hour on a main road when a motor cyclist came from a side road with- 
out warning and collided with the car and was killed. In an action by the 
representatives of the deceased a verdict in favour of the defendant was 
upheld by the House of Lords. The following passage^ from the judgment 
of Lord Hailsham states the rules applicable to collision cases bat they 
would apply to others as well ; — 

*' The law in these collision cases has long been settled. In order to succeed the 
plaintiif mu^t establish that the defendant was negligent and that that negligence caused 
the collision of -which he complains. If it is established from bis own evidence, or by 
evidence adduced on behalf of the defendant, that the plaintiif could have avoided the 
collision by :he exercise of reasonable care, then the plaintifl' fails, because hi injury is 
due to his own negligence ill failing to tahe reasonable care. If, althongh the plaintiiT 
was negligent, the defendant could Lave avoided the collision by the exercise of reason- 
able care, then it is the defendant's failure to take that reasonable care to which the 
resulting damage is due and the plaintiff is entitled to recover.” 

85. Plaintifif’s negligence not a bar to his action.-— The phiintifT 
can recover in apite of his own negligence, if he eatablisbes that the defen- 
dant was guilty of a breach of duty to avoid the result of the plainti/f’s 
negligence. This of course assumes that there is some initial n-tgli^encc 
of the defendant ; otherwise there is no cause of action.^ Whet(>er there 
was a breach of this duty is a quesMon of fact in each case, depending on 
the nature of the danger created by the defendant, liis opportunity to avoid 
barm, and other cireumstauoe.-i. In Davies v. Mann, the plaintiif had le'ft 
his donkey with its forefeet tethered in a public highway eight yards wide.- 
It was grazing on a side of the road, when the defendant’s waggon and 
horses coming down a slight descent at a smart pace ran against it and hurt 
it. The driver of the waggon was .=ome di.stance behind the hor.«e3. The 
Court held that the driver's negUgenc.c ".va:! the proximate or immediate 
cause, as he was bonncl to go r.lnng at such a pace as would be likely to 
prevent mischief. In Tuffy. IVarmnn,^ a e-ase of maritime collision, the 
plaintiff’s barge was sailing withuat keeping any look-out but the defendant’s 

1. McLean v. Bell, (1032) 147 L.T. 262 (H.L.) ; Nani Bala v. Auckland Jute Co., 
(1925) I.L.R. 52 Cal. 602 (exces ive spesil of the defendai.t was the proximate cau^e). For 
a case of collision of aeroplanes, see Ctiaitt v. tlas'er, (19,33) 47 LI. L. Rep. 65. 

2. (1931) A C. I ; see al- o Set nice v. Sn.uUll (1930) 99 L. J.K.B. 55 (collision between 

two cars coming from two main roads cro sing at right angles, jury disagreed as to which 
of them was the real cause, fresh trial ordered). 3. (1931) A.C. at p. 8. 

4. Skelton y. L. Si N. ll'. By. Co., {ViCli L.R. 2 C.P. 631. See also Nunn v. 

Calcutta Tramways Co., (1929) T.L.R. 37 Cal. 309. 

3. (1842) 10 M. & W. 546 ; see a' 1,50 Nrishna v. Dixit, 1933 All. 214. 

6. (1857) 2 C.B.N.S. 740 ; see also Anglo-Newfoundland Development Co. v. Pacific 
Steam Navigation Co , U924) A.C. 406. 
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steamer saw it at a clistanoe of 300 yards. The defendant was held 
liable as he conld have avoided the collision by reversing the engines. In 
Radley v. L, & N. W. liy, Go.,^ the plaintiffs, colliery owners, had a siding 
on the defendants’ railway line where the plaintiffs’ waggons were standing. 
One of them had on it another waggon which had been disabled, so that the 
two together were eleven feet high. Over ihe siding was a bridge eight feet 
high. The defendants bronght in a v^ry long train of the plaintiffs’ empty 
waggons and pushed it on the aiding. The disabled waggon went near the 
bridge, but could not pass under it with the result that the train stopped. 
Without looking into the cause of it, the defendants’ servants gave momen* 
turn to the engine and the bridge was knocked down. The House of Lords 
was of opinion that the defendants conld be held liable on the gronnd that 
their driver’s negligence was ‘the immediate cause, notwithstanding the pre- 
vious negligence of the plaintiffs in leaving the waggon in that manner. 

86. British Columbia Electric Ry. Co. v. Loach. — The decision of 
the Privy Council in this ease“ has been the Bubjcct of considerable 
controversy,* but has now been declared by the House of Lords* to be 
consistent with the rules enunciated in Swadling v. Gooper.^ The facts .of 
the case were these. One Sands was taken by his friend Hall in a waggon. 
Hall drove it across a level crossing, when there was clear light and they 
conld have seen an electric car of the defendants coming. They saw it 
when it was nearly on them, about fifty yards off. It knocked waggon, 
horses and men over and ran some distance beyond the level crossing before 
it stopped. Sands was killed and his representatives sued the defendants. 
It was proved that the car ran at ati excessive" speed of about 35 or 40 miles 
per hour and the driver of the car saw the horses about 400 feet from the 
level crossing and applied the brake which being, however, in a defective 
condition did not stop the car. It was held that the defendants were 
liable, becanse, assuming Sands was negligent in going on the line, 
the driver who saw him 400 feet off ought to have stopped the car and 
it was his breach of duty in not stopping the car that was the ultimate 
negligence. In discussing this case, it is well to recognise that it raises two 
distinct questions. The first is whether the plaintiff was negligent in not 
avoiding the accident, assuming that the driver of the ear was, negligent in 
not stopping the car. If he was, he conld not recover. The decision proceeds 

1. (1876) 1 A.C. 754. The H.L. held that the direction to the jury that the plaintiffs 
must satisfy them that the injury was caused without the plaintiffs’ contributory negli- 
gence was wrong and sent the case back for retrial. 2. (1916) 1 A.C. 719. 

3. See the criticism of Scrutton, L.J., iu-Serviee v. Sandell, (1923) 99 I-.J.K.B. 55 ; see 
however, Pollock, Tort--, (I3th ed.) p. 4S0 ; Bohlen, Studies, p. 536. 

4. Per r.ord Wright in ifcLe.in v. Bell, (1932) 14? L.T. at p. 64. In this case the 
plaintiff on getting down from a tram-car crossed the tram line and was in the road when 
she 'was knocked down by a motor car. A verdict in her favour was upheld. 

5. Above, para. 84. 
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on tbe biisis that he was not.^ This is a conclasion of fact and cannot be 
a precedent in other cases of running down accidents.* It would mainly 
depend on the time-factor, viz., whether there was an interval of time in which 
either party could have avoided the accident.® It would depend also on 
the position of the level crossing, the visibility of the train from a distance, 
and other circumstances. If, for instance, the train could be seen from 
a distance and the person run over was a pedestrian he may well be found 
guilty of negligence in not avoiding the reanlt of the defendants’ negligence 
in Fanning the car withont a brake.* Here however the person killed was 
driven in another’s waggon.® The second point is whether the defendants 
were guilty of negligence or a breach of duty to Sands in not avoiding the 
result of the latter’s negligence in going on the line without a proper look- 
out. The decision of the Privy Council in the affirmative does not appear 
open to objection.® It is however another matter if phrases like ‘last clear 
chance ’ or ‘ last opportunity.’'^ were to be literally applied in all cases and 
understood to mean that there must be some ‘ new negligence ’ to make the 
defendants liable. If that is the law, it would lead to the anomaly that the 
defendants would be liable if they had provided a machine with a good 
brake but a bad driver who could not use the brake in time, but not if the 
machine was bud and the driver good.® Similarly in Davies v. Mann,^ the 
defendant could have argued that he could not stop tbe horses as they were 
running too fast at the time or as he was walking at some distance behind 
the waggon. 

87. Proper guide for applying the rule of contributory negli- 
gence. — The difficulties above referred to are avoided by adhering to 

1. (1916) 1 A.C. at pp. 722-723. 

2. In IVcllwood v. King, (1921) 2 Ir. R. at p. 306, Ronan, L.J., said that this case was 
an express authority that wherever A has no look-out and B drives at an excessive speed, 
B is liable. This is not warranted by the case nor the opposite extreme suggested in 
Service v. Sundell and afterwards retracted by Scrutton, L.J., in Coaper v. Sviadling, 
(1930) 1 K.B. 403, 410. 

3. Per Maugham, L.J., in Flo-jier v. Ebbw Vale Steel Co., (193t) 2 iC.B. at p. 151. 

4. E.g., Grand Trunk Ry v. Me. Alpine, (1913) A.C. 838 ; Mtrar v. 5. E. Si C. Ry. Co., 
(1922) 2 K.B. 549 ; Neenan v. Hosford, (1920) 2 Ir. R. 258. 

5. The contention seems possible though not raised, that there was no negligence of 
Sands at all, bul only the combined negligence of Hall and the defendants. 

6 Cf. Pronek v. Winnipeg, etc., Ry. Co., (1933) A.C. 61 (electric car with insufficient 
light running down a person on the track). 

7. These phrases were described by Lord Wright as ‘ refinements' applicable to some 
cases ; 147 L.T. 264; ‘ the last chance ' test was suggested by Scrutton, L.J., in Devi v. 
United British Steamship Co., (1928) 139 L.T. 628 at p 633. 

8. (1916) 1 A.C. at p. 727 ; see e.g,, Gaffney v. Dublin United Tramuiay Co., (1916) 
2 Ir. R. 472 (where a deaf man was ran over by a tram whose driver sounded the gong and 
shouted but did not use the brake and slacken the speed, defendants were held liable); 
Smith V. Harris, (1939) 3 A.E.R. 960, 964, per Scott, L.J. 

9 (1842) 10 M. & W. 546 ; above, para. 85. 
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the formula, ‘ Was the defendant gnilty of negligence or a breach of duty 
to avoid the result of the plaintiff’s negligence ? ’ There may be a breach of 
duty thongh due to anterior causes. In Orayaon v. EUerson Line, *■ there vras 
a negligent omission of both parties, vie., the shipowners and the repairers, to 
take steps to avert a fire accident. It was held that as the defendants were 
expert repairers in charge of a dangerous piece of work and brought the fire 
on the ship they had a special obligation in the matter, and were liable for 
breach of it. .This case is instructive as it shows that in cases where the 
negligence of both parties was continuing and concurrent and contributed 
almost equally to the result, the incidence of duty would turn the scale. 
Sometimes the duty may be under statute. In Bailey v. Geddes,^ a moto* 
rist was guilty of a breach of statutory duty under the Traffic Regulations 
which provide that the driver of every vehicle approaching a crossing shall, 
unless he can see that there is no foot passenger thereon, proceed at such a 
speed as to enable him to stop before reaching the crossing. He knocked 
down two foot passengers on the crossing who were hidden by a tram and 
lorry. It was held that as they were entitled in view of the regulations to 
assume that they could cross the road, it was no defence that they crossed 
the road without looking to see whether the road was clear. It is now 
settled law that the defence of contributory negligence is available in an 
action for breach of duty under statute or statutory rules like the Traffic 
Regulations as in an action for breach of duty imposed by any other statute 
like the Factory Acts.3 

88. Contributory negligence of children. — The conduct of a child 
in bringing about its own injury may not be a conscious act of volition or 
may not be below the standard of care or judgment that can be expected of 
children.* Therefore the defence of contributory negligence will be more 
difficult to make out against a child than against an adult. Lynch v, 
Nurdin’^ is a well-known instance. But this does not mean that the way 

1. (1930) A.C 407, 477, Lord Parmoor ; (1919) 2 K.B. 514, 531, 537 ; above, para. 79. 

2. (1933) 1 K.B. 156. But not if the plaintiff suddenly stepped off a footpath on to a 
pedestrian-crossing when it was clearly unsafe to do so ; Chisholm v. London Passtnger 
Transport Board, (1939) 1 K.B. 426 ; Knight v. Sampson, (1938) 3 A.E.R. 309 ; Wilkinson 
V. Chttham' Strode, (1940) 2 K.B. 310 C.A. See also the following cases : Franklin v. 
Bristol Tramways and Carriage Co. Ltd., (1941) 1 K.B. 255 C.A. (cyclist while crossing 
road run over by bus coining from behind without bright bead-lights as in ordinary times 
owing to black out, held cyclist was negligent in not trying to see if anything came from 
behind) ; Joseph Eva Lid. v. Reeves, (1938) 2 K.B. 393 C.A. (driver entering crossing with 
lights in his favour and colliding with carriage, no contributory negligence) ; Ward v. 
L. C. C., (1938) 2 .AE.R. 341 (driver crossing against light signals, Ailely liable for colli- 
sion) ; William Ralph v. Robert Woodbarn, (1943) P.C. 110 (cyclist run over, though he 
was negligent, improper driving of defendant was sole cause). 

3. Sparks v. Edward Ash, Ltd., (1943) 1 K.B. 223, C.A. ; below. Chap, XVIII, para. 9. 

4. Per Channel, B., in Gardner v. Grace, (1858) 1 F. & F. 359 ; see the Scotch case; 
cited in Beven, Negligence, Vol. I, p. 133. 

5. (1841) 1 Q.B. 29 ; above. Chap. VI, para. 11. 
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is clear for every action by an injured child. In the first place, there must 
be a duty towards the injured child. For instance an occupier of premises 
is bound to take care to avoid injury to a child meddling with a dangerous 
thing or trap in his premises, if the child was an invitee as in Glasgow 
Oorporation v. Taylor,^ or a licensee as in Cooke v. Midland Ry. Co.,^ but 
not if the child was a trespasser as in Addie v. DumbreckA In Harrold v. 
WatneyA the defendant was held liable for keeping a public nuisance in 
the shape of a ruined fence near a highway and the plaintiff, a boy of four, 
being injured by putting his foot on it. But in Barker v. Herbert ‘ a boy 
could not recover where he deviated from the highway into the defendant’s 
land and was hurt by climbing over a fence. A person who employs 
children on dangerous work may be bound to take precautions against their 
carelessness, which would not be required in ,the case of adult workmen. 
A girl of seventeen employed in a soda water factory who failed to wear on 
her face the mask provided for workmen was held entitled to recover for 
the injury caused by the explosion of a bottle. It was held that the employer 
was bound to use special care by way of warning the. plaintiff of the danger 
or insisting on her wearing it.* Secondly, there must be a breach of duty, 
i,e., want of reasonable care to avert harm to a child. A boy aged seven 
who climbed on and fell off an unhorsed van left in a street by the 
defendants was held not entitled to recover.''^ Similarly in another case, 
the plaintiff, aged five, who, when leaning over a motor car stationary on a 
highway, was bitten by a dog confined to the car by a leash could not 
recover against the owner of the car as the latter bad warned the children 
nearby and the plaintiff had also been warned by her father not to approach 
the car.* The mere fact that a child hurt itself by meddling with some 
object would not make it a trap, e.g., a heap of stones.* There is no breach 
of duty if the defendant had a right or good reason to expect that a child is 
not left alone but is taken proper care of by some adult. The much dis- 
cussed case of Waite v. North Eastern Railway Go.A° may be explained 
on this ground. The plaintiff, an infant of the age of five years, was 
accompanied by his grandmother to a railway station where she bought a 

1. a922) 1 A.C. 44 ; above, para. 17. 2. (1909) A .C. 229 ; above, parae. 22, 26. 

3. (1929) A.C. 358 ; above, paras. 22, 29. 

4. (1898) 2 Q.B. 330 ; above. Chap. VI, para. 12 ; cf. Hughes v. Mae fit, (1863) 2H. & C. 
744 ; Jewson v. Gatti, (1885) 1 T.L.R. 635 ; 2 T.L.R. 381, 441. 

5. (1911) 2 K.B. 653 ; above, Chap. VI, para. 13. 

6. V. .Fanix, (1888) 4 T.L.R. 324; see also (rrssa/e v. (1863) 3 P. & F. 

622; V. 5ot//^(1901) 17 T.L-R. 423:; Stimpsm v. Standard Ttlephenet, (1940) 

1 K.B. 342 C.A. 

7. Denovan v. Union Cartage Co., Ltd., (1933) 2 K.B. 71, F.N. 

8. Sycamore v. Lay, a932) 147 L.T. 342 ; see also Bailey v. Heal, (1888) 5 T.L.R. 20. 

9. Latham v. Johnson, (1913) 1 K.B. 398 ; above, para. 26. 

10. (1859) K.B. & E. 719 ; see Oliver v. Birmingham and Midland Omnibus Co., (1933) 1 
K.B. 35 ; below, para. 89. 
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ticket for herself and a half-ticket for the plaintiff. She and the plaintiff 
began to cross the line to go to the platform from 'which their train was to 
start. While doing so, they were run o-ver by a train, and she was killed 
and the plaintiff was injured. The defendants were held not liable. If the 
action was considered as one in contract, then the contract was snbject to 
the condition that the person in charge of the plaintiff would take proper 
care. If it was in tort, the defendants were not liable, because either there 
was no breach of duty to the plaintiff whom they had a right to expect to 
be in proper custody, or if there was a breach of duty in not warning the 
grandmother of approaching trains at the time, that was not, bat her 
negligence was, the proximate and direct cause. Similarly in another 
case,i the plaintiff, a bo; of four, went with his sister to the defendant’s 
house. On account of defective railings on the side of the steps leading to the 
house, the plaintiff when getting up, fell into the area below and was 
injured. He had been asked to stop at the bottom of the steps while his 
sister went into the house. It was held that the plaintiff was only invited 
to come in the charge of others and the steps were not a trap or concealed 
danger. The case of Jayammal v. M. & 8. M.‘ By. Go.* decided by the 
Madras High Court may be explained on a similar ground. The plaintiff, a 
girl five years old, was attempting to cross in day-time a railway line at a 
spot where the -village people were in the habit of going. She pat her foot 
on one of the rails when an engine was coming at a distance of about four 
or five feet from her, and was run over and injured. It was held that 
she could not recover, because, assuming that there was a licence to people to 
cross the line, a child incapable of appreciating the danger was not expected 
to go there without being taken care of by others and there was no breach 
of duty of the defendants. If she was capable of appreciating the danger, 
her negligence was the proximate cause and not the negligence of the de- 
fendants' servants in not keeping a look-out for adults or children.^ 

89. Negligence! imputed to the plaintiff.— When the plaintiff has 
not been personally guilty of negligence, it is still imputed to him if his 
injury is due to the negligence of his servants or agents,* but not of an 
independent contractor.* In Thorogood v. Bryan,^ a strange doctrine 

IT ” BurehtU v. HUkUton, (1880) 60 L.J.Q.B. 101. 2. (1924) I.L.R. 48 Mad. 417. 

3. -Per Srinivasa Iyengar, J., at p. 442 ; the other learned judge, Spencer, O.C.J., 
found no negligence of defendants at all and the question of contributory negligence 
would not then arise. 

4. Per Lord Watson in TAe Bernina or Mills v. Armstrongs, (1888) 13 A.C. 1 at 
p. 16; 12 P.D. 68 ; but not of a compulsory pilot, Spaight v. Tedeastle, (1881) 6 A.C. 217. 

5. Per Lord Esher in 12 P-D. at p. 74. 

6. (1849) 8 C.B. 116 ; action by the representative of a person killed by being ran 
over by the defendant's bus. His bus had set him down in the middle of the road Instead 
of drawing up at the kerb and before he could get out of the way he was run over. 
Action failed. 
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kaown as “ the doctrine of identiScatlon was propoanded. A passenger 
in an omnibas was said to be so tar ideutihed with the owner of the omnibns 
and his servants, that if he was injared in a carriage eollision and sued the 
owner of ihe oihet carriage for the negligence of his driver, the negligence 
of the driver of the bos in which he was travelling would be a good defence 
against him. This doctrine was applied in a few cases^ bnt was overruled 
by the well-known case of The Bernina.^ on the ground that it was devoid 
of any reason or principle. Some of the cases which adopted it are sup- 
portable on other grounds. In T-Paifc v. North Eastern Baihoay C'o.,® 
there was a dictum that the child was identified with the grandmother, but 
the decision wa.=? rested on other grounds already referred to and is there- 
fore still good law. In the absence of such gronnds the decision would 
not be followed at the present day. Thus in Oliver v. Birmingham and 
Midland Omnibus Co.,^ the plaintiff, a child aged four, was crossing a road 
with his grandfather who was holding bis hand. They had reached the 
middle of the road when the grandfather was startied by the approach of 
the defendants’ omiiilms and released the child’s hand and jumped aside to 
a place of safety. The child was struck down and injured. It was held 
that the driver was tif'gligent and the child conld recover. In Child v. 
Hearn,* the plaintiff, a servant of a railway company, was injured by a 
trolley on which he was going, being upset by pigs which escaped from the 
defendants’ land into the railway line. It was held that he could not 
recover, as he was identified with his employer, bnt the decision itself can 
be explained on the ground that the direct cause of his injury was the 
breach of statutory duty of the railway company to keep a proper fence, 
and not the negligence of the defendant in not keeping his pigs within 
bounds. The principle of The Bernina was followed in a Rangoon case,® 
where a person who was riding a car with the leave of its owner was hurt 
by the collision of that car with another owing to the negligence of the 
driveis of both cars. It was held that the injured person was not barred 
from suing the driver of the other car by reason of the negligence of the 
driver of the car he wa."? riding. 

90. Maritime collisions. — The Admiralty Courts solved the problem 
of causation in cases of collisions dne to the fault of the colliding ships in a 
different way from the Courts of common law. According to the 

1. CAiiJ V. Hearn, (1S74> L.R. 9 Ex. 176 ; Armttrvng v. L. ^ Y. Ry, Co., (1375) 
L.R. 10 Ex. 47 ; See Beven, Vo). 1, p. 833. 

2. Also known as Millr v. Armstrong, (1888) 13 AC. 1 ; 12 P.D. 58, a case notable (or 
some very readable judgments on the law of negligence, in ii'eUniood v. King, (1931) 
2 ]r. R. 274, an attempt to resurrect the doctrine was made but failed ultimately. See 
Krishnasteami v- Harayanan, 1939 Mad. 261. 

3. (1859) E.B, & E. 719 ; above, para 88. 4. (1933) 1 K.B. 33. 

5. (1874) L.R. 9 Ex. 176. 

6. PapaehrUtopoulos y. Carrie, 1933 Rang. 235 (P.C.) : (1932) 101 L.J.P.C. 66. 
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latter, the plaintiS cannot recover if he was equally in fault with 
the defendant or could have avoided the result of the defendant’s 
negligence. The Admiralty Courts in such cases divided the loss 
equally ^ ; that is, each party would get half of his damages from 
the other. This was said to be due to the peculiar difficulties in 
ascertaining the proximate cause of a maritime collision.^ The Mari- 
time Conventions Act, 1911,3 introduced a new principle of division, tiis., 
in proportion to the respective fault of both ships. But the Admiralty 
Courts agreed with the common law Courts on two matters : first, according 
to the “ Bywell Castle rule the ship whose negligent act creates a 
dangerous situation in which another makes a mistake “ in the agony of the 
collision,” is solely liable for the result ; secondly, in circumstances like 
those of Davies v. Mann,^ there is no contributory fault of both, but only 
one party is at fault and he bears all the loss. The principle of division is 
applicable, not to these cases, but only to those where the ships can be consi- 
dered to have contributed by their negligence to the collision. The follow- 
ing rules were formulated by Lord Birkenhead in his famous judgment in 
Admiralty Commissioners r. S. S. Volute,^ which is the leading authority 
on this subject : • 

(») If the negligence of both ships is synchronous or simultaneous, 
e.g., where two ships sail in opposite directions with great speed and come 
into colliBloti,^ then both contribute to the loss and divide it. In the com- 
mon law neither recovers from the other. 

(ti) If the negligence of ship A is subsequent to that of ship B, but is 
so much mixed up with the state of things brought about by the first uegli- 
gent act of B that A might invoke the prior negligence of B as being part 
of the cause of the collision, it is a case of contribntion.* The facts of 

1. Ptr Lord Stowell (then Sir W. Scott), The Woodrop Sims, (1815) 3 Dods. 83, 86. 
As to the origin of the rule, see Marsden, Collisions at Sea, Ch. VI. It does not apply 
where two ships are to blame for a collision with a third which can recover her whole 
loss from either or both of them ; The Devonshire, (1913) A.C. 634. 

2. The Hero, (1911) P. 128 at p. 145, Evans, P.; see also /er Lord Shaw in 7’^e 
DrnmUnrig, (1911) A.C. at p. 27. The rule has been called a,judieiinn rustieum. 

3. 1 & 2 Geo. 5, c. 57, S. 1. As to apportionment,' see below, Ch'ap. XIX, para. 4. For 
general principles, see The Heranger, 1939 A.C- 94. 

4. Above, para. 80. 5. Above, para. 35. 

6. (1933) 1 A.C. 129 ; it has received very high praise ; see ptr Lord Finlay and Lord 
Shaw in (1922) 1 A.C. at p. 145 ; per Scrutton, L.J., in De-«o v. United British Steamship 
CO; (1928) 139 L.T at p. 633, “ a supreme contribution to our classical jurisprudence''; 
see also The Eurymedon, (1938) 1 A.E Ri 122 (C.A.), where Greer, L.J., lays down the 
rules arising from the principle of Davies v. Meaiu. See also Yoosaf Sagar v. S.S. EUora, 
I.L.R. 1940 Kar. 53 : 1939 Sind. 349. 

7. E.g., The Voorwarts, (1880) 5 A.C. 876 ; S. S. Leopold v. Hoehelega Steamship Co,, 

Ltd., 1933 P.C. 6S ; The Eurymedon above ; American Mail Line, Ltd. v. The Afrika,- 
1937 P.C. 168. 8. (1922) 1 A.C. 129 at p. 144. 
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Admiralty Commissioners v. S. 8. Volute,^ illustrate this type of cases. 
The S, 8. Vohtte was the leader of a convoy with the S. S. Radstoch on the 
starboard and another vessel on the port-hand. After a certain point the 
Volute had to change her course and did so without giving a signal as she 
was bound to do. On discovering the Volute's change of course to starboard 
the Radstoch hard-a-ported but her helm jammed, and she then increased 
her speed with the result that a collision occurred. It was held that both 
vessels were to blame. Though their negligent acts were successive, there 
was not a sufficient separation of time, place or circumstance between them 
to make it right to treat the action of the Radstoch in going full steam ahead 
as the sole cause of the collision. In Dowell v. General Steam Navigation 
Go.,^ the plaintiff, a sailing vessel, failed in a common law court as being 
guilty of proximate negligence ; but in Admiralty, the defendant, would 
have been regarded as contributory to the accident and a division of the loss 
would have been ordered.® 

(m) Where the first negligence only brought about a state of things 
in which there would have been no danger or damage if a subsequent and 
severable negligent act had not been committed,* as in Davies v, Mann, the 
first* negligence is not deemed to have any causal connection with the injury 
at all.* For instance, a barge which was improperly navigated came into 
collision with a schooner which was carrying its anchor over her bows in a 
dangerous way, and the anchor hit the barge and made a hole in it. The 
bad navigation of the barge was the only cause and so there was no division.® 
In these cases, the common law courts also agree in making one alone 
liable. 

Since the Judicature Act, 1876,^ these rules which were in force only 
in the Court of Admiralty govern actions for damages for maritime colli- 
sions in any Court. One effect of the Admiralty rule is that the owner of 
the cargo in one of the ships can recover only half of his loss from the 
owner of the other ship which caused the collision®, to that extent there 
is in effect a partial identification of the owner of the cargo and the 
shipowner, though the docti'ine of identification has not been invoked 
in this context. But damages for loss of life or personal injuries due to 
the collision are not subject to this rule and can be recovered from either 

1. Above ; see also The Hero, (1911) P. 128. 

2. (1855) 5 E. & B. 195, above, para. 84. 3. (1922) 1 A.C. at p. 140. 

4. (1922) 1 A.C. at p. 136. 

5. Spaight V. Tedeastle, (1881) 6 A.C. at p. 219, per . Lord Selborne ; Anglo-Nenf 
Joundlond Development Co. v. Pacific Steam Navigation Co., (1924) A.C. 406 ; The RtAen^ 
feh, (1929) I.L.R. S6 CaL 763. 

6. The Monte Rota, (1893) P. 33; distinguishing The Margaret, tXiAX) 6 f.X>. 'It \ 
where the anchor could not be seen at night 

7. S. 25, sab-.S. 9, superseded by the Maritime Conventions Act, 1911, S. 9. 

8. The Drumlanrig, (1911) A.C. 16. 
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of the ships at fault or both, jointly and severally,’- and where they are 
recovered from one or more of the shipowners, there is a right of contri- 
bntion between them, equally before 1911, and after 1911, according to 
their respective degrees of fault. ^ 

91. Effect of the LsiW' Reform Act, 1935. — The rule denying relief 
to a person guilty of contributory negligence is analogous to that denying 
contribution to a joint wrongdoer. In either case one of two joint wrong- 
doers bears the whole burden of the damage or loss resulting from their 
conduct. In England the latter rule has been abrogated by the Law Reform 
Act, 1935,® and a court can now apportion the loss among joint wrongdoers 
according to their respective fault, as in cases of maritime collisions. It 
appears as if this change would affect the former role also. If A and B by 
their negligence cause harm to G and the loss due to their negligence can be 
apportioned among them, the argument in favour of adopting a different 
rule making one of them bear the whole loss when it is sustained by either 
of them and not by G, a third party, has become considerably weaker. In 
1939 the Law Revision Committee under the Chairmanship of Lord Wright 
recommended the abolition of the common law rule and the enactment in 
its place of the rule of apportionment of blame prevailing in the case of 
maritime collisions since 19 11. In Sparks v. Edioard Ash Ltd.A Scott, L.T., 
referred to “the harsh and often cruel bearing of our common law doctrine 
of contributory negligence” and to the need for an early reform on the above 
lines by legislation. 

92. Causation in the law of torts and the law of crimes. — The 
principles of responsibility for punishment in the law of crimes naturally 
differ in important respects from that for reparation in the law of torts. In 
the first place the criminal law selects for punishment only a few grave 
crimes which are attended with serious injury or risk of injury to person 
and property and does not concern itself with various wrongs for which 
reparation can be obtained in a civil court. For instance under the Indian 
Penal Code it is not an offence to cause a private nuisance, e.gr., subsidence 
of land by excavation by an adjoining owner, discomfort by noise or smell, 
obstruction of ancient lights, or to cause pecuniary loss by slander of title 
or procuring a breach of contract. Therefore the problem of causation in the 
criminal law arises in a more limited sphere than that in the law of torts. 
Secondly, the criminal law insists on a high degree of moral blame before a 
person could be punished ; for instance, under the Indian Penal Code, 

1. The Bernina, (1888) 13 A.C. 1; sea also Maritime Conventions Act, S. 2. 

2. Maritime Conventions Act, S. 3. Costs need not be divided in the same propor- 
tion as damages ; The Salabangha, (1943) P. 13. 

3. Below, Chap. XIX, para. 29. As to appellate couri varying distribution of blame, 

below, Chap. XIX, para. 4. 4. a943) 1 iC.B .223 at p. 230. See 59 L.Q.R. 1. 
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intentioa to canse bodily harm or knowledge ol its likelihood is an essential 
ingredient in the ofiEenoe of hnrt.i Similarly negligence which may be 
actionable and involve civil liability for certain consequences may not be 
culpable enough to be a criminal offence*. On the other hand, the standard 
of care in the law of actionable negligence is wholly objective and does not 
take note of the state of mind or even the mental deficiencies of the indivi- 
dual. Besides, once a person is found guilty of negligence, he may have to 
pay compensation for consequences which may not be foreseeable at all. 
For instance, the defendant in Dixon v. Bell, could not have been punished 
for a crime hut was liable for a tort.* In cases of nervous shock as in 
Htmbrook v. Stokes,* the facts constitute a civil wrong but not a criminal 
offence. On the other hand, if the conduct of the wrongdoer is blameworthy, 
he is punished though he may not be civilly liable. For instance, a person 
who causes the death of another by a rash and negligent act is liable for a 
crime though the person killed was also negligent ; on such facts the former 
may have a defence of contributory negligence in a civil action.® 

93. Gaasation in the law of torts and the law of contracts.— The 
rule of causation in the law of torts is also determined by different considera- 
tions from those in the law of contracts. In the former the guiding 
principle is to find out whether the defendant should in justice be made to 
pay for results which he did not intend. In the latter the principle is 
whether the defendant undertook to pay for them by the terms of the 
contract. If he did, he is liable for them, though, apart from contract, he 
may not be liable. When the contract is silent, the court would infer a 
liability to pay in accordance with the presumed intention of the parties. 
In making this inference the court naturally has regard to what the party in 
breach should reasonably be made to pay, in other words, to considerations 
similar to those which govern the problem of cansation in the law of torts.® 
The rules on this subject were formulated in England in the leading case of 
Hadley v. Baxendnle,"' and in India in similar terms by the Indian Contract 
Act.* Under this Act, a party who breaks a contract must pay compensa- 
tion for the consequences which naturally arise in the usual coarse of things 
from the breach, or which the parties knew, when they made the contract, 
to be likely to arise from the breach. The first rule which is the general 

L S. 321. 2. £^., Akerde v. R., (1943) 1 A.E.R. 367 P.C. 

3. Above, para. 46. .‘'ee Mayne, CrI. Law, p. 157 ; 1 East P.C. 265. 

4. (1925) 1 K.B. 141 ; above. Chap. II, para. 6. 5. Above, para. 77. 

6. East Suffolk Rivtrt Catikment Board v. Kent, (1941) A.C. at pp. 92, 93, fier 

Lord Atkin ; The IToting Hill, 9 P.n. 105, 113, per Brett. L.J.; VITel d- Blundell 

V. Stephens, (1920) A.C. at p. 979 ; Karibasavanna v. Veerabhadrappa, (1912) I.L.R. 36 
Mad. 580, 882 ; Maksood Alam v. Badhu Sahu, 1938 Pat. 561. 

7. (1854) 9 Ex. 341: on this subject, see Mayne, Damages, Cbap. IT; “Measure of 
Damages in Contract and Tort ” by Justice Sir S.L. Porter in 5 Cam. L.J. p. 176. 

8. S.73. 
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one is sabstantially similar to the rule applicable to a tort and would yield 
similar results in cases where the wrong is both a breach of contract and a 
tort. For instance, in the case of In re Polemis,^ the defendants, charterers 
of a ship, were held liable to the owner for the loss due to negligence, but 
the result would have been the same if the action was regarded as one for 
breach of the contract of charterparty.® Similarly, if a carrier commits a 
breach of duty to deliver the goods safely and without unreasonable delay, 
or negligently causes damage to person or property,® or if a vendor sells an 
article which is dangerous or unfit for use,'*' the measure of damages will be 
the same whether the action is in tort or in contract. Damages in an action 
by a landlord against a tenant for holding over would be the same as in an 
action of ejectment and mesne profits against a stranger-trespasser. “ The 
principle of contributory negligence that the plaintiff cannot complain of 
damage which he could have avoided or mitigated is applicable also to an 
action for breach of contract.* The second rule has a special meaning in 
relation to breach of contract and enables the party aggrieved by the breach 
to recover compensation for loss arising from special circumstances relating 
to him if the party liable for' the breach had notice of such circumstances 
bnt not otherwise. Thus if a vendor fails to supply the goods, or a carrier 
to deliver them, the party aggrieved can recover for the loss arising from his 
inability to perform a contract which he had entered into with a third party 
for sale of the goods only if the vendor or carrier had notice of that fact. In 
The Arpad,’’ the plaintiff who was a consignee of wheat from Germany in 
the defendant’s ship claimed in tort for conversion and also for breach of 
contract for short delivery of a quantity of wheat which had been mixed 
with barley in the course of the voyage. It was held that the damages in 
either case would be the same, viz., the difference between the price at 
which the plaintiff had purchased the wheat in Germany and the price at 
which he could sell it on the date of delivery. His claim on the basis that 
he had contracted to sell the wheat at a little over his purchase price was 

1. (1921) 3 K.B. 360 ; above, para. 64. 

2. See Dr. Winfield's Note on Damages in Salmond, Law of Contracts, p. S06; 
5 Camb. L.J. at p. 190. 

3. The Argentina, (1889) 14 A.C. 519, 523 ; Admiralty Commissioners v. S.S. Che- 
kiang, (1926) A.C. 637 ; in Hobbs v. L. ^ S. W. Ry. Co., (1875) L.R. 10 Q.B. Ill, the 
plaintilf and bis wife were stranded in a railway station on a cold night; damages were 
awarded for inconvenience snifered but not for the illness of the wife due to her catching 
a cold on the ground that it was too remote ; this is of doubtful correctness; see McMahon 
V. Field, (1881) L.R. 7 Q.B. 561, 696. 

4. Smith V. Green, (1875) 1 C.P.D. 92. See above, para. 54. 

5. Sttndermnll v. Lodhuram, (1928) I.L.R. SO Cal. 667. 

6. British Westinghouse, etc., Co., Ltd. v. Underground Electric Co., (1912) 
A.C. 673, 689 ; .4n«« V. AfurrAfl//, (1853) 22 L.J.Q.B. 118 ; Baldwin v. L.C.D. Ry. Co., 
(1882) 9 Q.B.D. 582 ; Le Blanche v. /. 1; H. W. Ry. Co., (1876) 1 C.P.D. 286 ; Vnile 
Bros. V. Hobson, (1933) 149 L.T. 283; King v. Southern Camden Power Co., 1937 A- C. 319. 

7. (1934) P. 189. 

59 
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disallowed, as there was no proof that the defendant had notice of this 
circumstance. If, however, the defendant had notice, his liability for a 
breach of contract may be larger than that for a tort by reason of the second 
rnle aforesaid. 

93-A. Causation in other cases. — The problem of causation in cases 
where a person commits a wrongful act and sets certain natural or human 
agencies in motion has been so far discussed. The problem would have a 
different aspect in cases where there is no question of any responsibility for 
a wrongful act. Smith v. Daveij Paxman & Co.^ decided recently by the 
Court of Appeal is an interesting illustration. In the last week of July 
1942, a German aeroplane crashed at a place in Essex and boys employed 
in the appellant’s workshop looking for souvenirs found a cannon hell which 
passing through various hands came into the possession of a workman 
in the shop called Marriott a week afterwards. On the 12th August Marriott 
was sawing the shell when it exploded and killed him and seriously injured 
the applicant Smith, who applied for compensitiou under the Workmen’s 
Compensation Act. The defence of the employers among others was that 
by reason of the Personal Injuries (Emergency Provisions) Act, 1939, 
which exempted employers from paying compensation for war injuries by 
providing for its payment from the State, they were not liable. “ War 
injuries” were defined by the Act as “ injuries (a) causedfby (t) the dis- 
charge of any missile or (it) the use of any weapon, explosive or noxious 

thing either by the enemy or in combating the enemy; or (&) caused 

by the impact on any person or property of any enemy aircraft — or any- 
thing dropped from any such aircraft.” The Court of Appeal held that the 
injury to the applicant was not caused by the discharge of a missile by the 
enemy within the meaning of the Act but was the result of a number of 
intervening agencies operating independently and severing the causal relation 
between the two events. If, on the other hand, the person who discharged 
the shell were sued in a court of law his responsibility for the actual 
consequences which followed could hardly be questioned. In the absence 
of any such responsibility the question of causation became one of logical 
sequence rather than of moral responsibility. On the question of logical 
sequence the following observations would be of interest. Scott, L.J., 
observed that if the shell that was discharged was a delayed time-fuse 
bomb, the position might be different. In such a case or case of a deliber- 
ately conceived “ booby trap” dropped from an aeroplane, the intention 
inferrable from the use of such missiles would provide a causal nexus bet- 
ween the enemy act and the final injury resulting from the explosion, and 
there would be a continuing chain of causation between the two. But here 
the result was not only remote from the cause, but the chain of causation 


1. a9«) 1 A.E.R. 286 C.A. 
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was definitely severed by a series of fortnitons interventions by onrions 
boys or men acting for their own purposes. The argument that the resulting 
injury was a war injury because if the enemy had never used the shell in 
question it would have never reached England or Marriott’s possession just 
as it may be said that if the Germans had never invaded Poland and there 
had been no war, this accident would never have happened, could not be 
accepted, because as De Parcq, L.J. said, these causes are remote and to 
adopt such a construction would make nonsense of the Act. 

94. Burden of proof. — The general rule is that the plaintiff must 
establish a breach of duty and its causal connection with his injury.^ If 
he fails to prove either of them, his action fails.® The mere proof of some 
injury is not enough® ; Lord Halsbury remarked in a case where a man 
was found run over on a railway line, “'Vhat is there to show that the train 
ran over him rather than he ran against the train ?”* To this rule, actions 
against bailees,® carriers by land* or sea,’’ and railway companies,* for 
loss of or damage to goods entrusted to them are exceptions® ; the onus is 
on them to prove that the loss or damage was not due to their negligence. 
Another exception is that if the facts proved or admitted amount to pripia 
facie evidence of negligence or its causal connection, the burden is shifted 
to the defendant to rebut these points. The question of prima facie 
evidence or onus of proof is generally immaterial where there is evidence on 
both sides.®® But it becomes important where the defendant does not offer 
rebutting evidence or the evidence on either side is scanty or ohscnre as 

1- As to quantum of proof, see Dawson v. Mures Ltd., (1942) 1 A.E.R. 483 C.A, 
A conviction of defendant for negligence in a criminal court is not evidence nor the 
statement of the driver of the plaintiH's oar before his death ; Hollingtan v. Hevothom 
^ Co., (1943) 1 K.B.D. 587 C.A. See al-so Robinson v. Stern, (1939) 3 K.B. 260 : Snrr v. 
Ware R.D.C., (1939) 2 A.E.R. 688 C.A. 

2. IVakelin y. L. 3; S. W. Ry. Co., (18^) 12 A. C. 41 at pp. 43, 47 ; Raymond v. 
Valenee, 1932 P.C. 96 : 63 M.L.J. 275. 

3 Simson v. London General Omnibus Co., (1873) L.R. 8 C.P. 390, 392. 

4. Wakelin v. Z. 5. W. Ry. Co., (1886) 12 A.C. 41 at pp. 45, 47. 

5. Ss. 131, 152, Indian Contract Act; See Kusk Kanta v. Chandra Ranta, (1923) 

28 C.W.N. 1041 ; Dsaarkanath v. Rivers Steam Navigation Co., (1917) 27 C.L.J. 615 
(P.C.) : 8 L. 'W. 4. 6. Indian Carriers Act, S. 9. 

7. Carriage of Goods by Sea Act (XXVI of 1925) ; see also India General Steam 
Navigation Co. v. Bhagvan Chandra, (1913) I. L. R, 40 Cal, 716; India General 
Navigation ^ Ry. Co. v. Eastern Assam Co., (1920) I. L. R. 47 Cal. 1027 ; Dekhari 
Tea Co. v. Assam^ Bengal Rv. Co,, (1919) 23 C.W,N. 998; Akhil Chandra v. India 
General Navigation Sy Ry- Co., (1915) 21 C.L J. 665 ; Sesham Patter v. Moss, (1894) 
T.L.R. 17 Mad. 445 ; Esufali v. Thaha Ummal, (1924) l.L.R. 47 Mad. 610, 

8. Ss- 72, 76, Indian Railways Act- 

9. In Manitoba (Canada) a statute lays the onus on the owner of a motor vehicle 
causing injury to a person. For a case derided under the statute, see Winnipeg Eleetrie 
Co. V. Geel, (1933) A.C. 690, See also 13 Can. -Bar. Review, pp. 545, 565. 

10. East Indian Ry. Co. V. Kirkwood, (1919) IL.R, 48 Cal. 767 at p. 761. 
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often liappens in manj cases of serioas aocideata.* la England, it has an 
additions! importance. It is a question of law for ilie judge to decide 
before he sabmiis the case to the jarj.- If he holds that there is no snch 
CYideace, then he cannot send the case to the jnry bat mast direct a 
iioa-eait. The judge’s power in. this regard is intended as a check on the 
notorious bias of juries in favour of the piaintiiSfs in such actions.® It is a 
well-known remark that juries are always biaffiied when a pretty woman or 
a railway company happens to be a litigant.* There is a large body of 
case-law in England on the subject of what is sufficient prima facie 
evidence in (liffereut sets of facts. The evidence must be more consi?ieat 
with the defendant’s negligence than otherwise and not merely consistent 
with it. If the facts are consistent with either hypothesis, the plaintiff 
fails.* But it is not necessary that they should exclude the defeinlant’s 
innocence. 


05, Rea ipsa loqaitar. — In certain cases, the mere fact of the injnry 
or accident is prima facie evidence of negligence. It is usnal to refer to 
sneh cases by a latin phrase, res ipsa loquitur f the thing itself speaks. 

The leading illustration is iScott v. London Dock Co.f where the plaintiff, 

* 

a customs officer, went into the defendants’ docks on bnsiuess and in 
passing from one doorway to another six bags of sugar which were hung by 
a chain fell on him. It was held that on these facts negligence of the 
defendants’ servants could be inferred. The rale applicable to such cases 
was stated thus: 

" Where the thing is shown to be nnder the management of the defendimt or his 
servants, and the accident is such as in the ordinary conrse of things does not happen if 
those who have the management use proper care, it affords reasonable evidence, in tbe 
absence of explanation by tbe defendant, that tbe accident arose from want of care.** 

96. Illustrations of prima facie evidence of negligence. — The 

following ar'- sojU't instances of prima facie evidence of negligence. 

• 1. McArthur v. Oominion Carhidgt Co., (1905) A.C. 72. 

2. Mttropolilan Hy. Co. v. Jackson, tl877) 3 A.C. 193 ; Banbury v. Bank of 
Montreal, (1918) A.C* 626, 670. 

3. Erie, C.J-, in Colton v. iVvod, (1360) 8 C.B.N.5. 563,573 j Holmes, Common 
Law, pp. 115-129, 

4. Holdsworth, Vcl. I, p. 347 ; above. Chap. II, page 38, note 4. 

5. Cotton V. tVood, (1860) 8 C.B.N.S. 568; Wakelin v. L, ^ S. W. By. Co., (1886) 
13 A.C. 41. 

6. Lord Shaw said of it, “If the phrase bad not been in Latin, no one would 
have called it a principle*' ; Ballatd v. At British By. Co., (1923) S.C. (H.L.) at p. 56.* 

7. (1865) 3. H. & C. 566 ; cf. Fatekts v. Poulson, (1892) 8 T.L.R. 725 (the defendant 
was found to have discharged the onus in a case where bales were let down by a 
crane and fell on tbe plaintiff). See the remarks of Prof. Bohlen, as to the disdnctioa 
that ought to be made in casting the onus on tbe defendant between proof of facts within 
bis knowledge and proof of absence of bis negligence ; 60 Har. L.R, at pp. j.339, 1240. 
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Where a person going along a highway was injured by the fall of a barrel of flour 
from out of the window of the defendant's warehouse,’- or by the fall of a brick from the 
defendant's railway bridge* ; where the defendant's horse dashed through a street with 
his cart unattended by any person* ; where the defendant's horse while drawing an 
omnibus kicked and hurt a passenger and the panel showed marks of kicks*’- ; where injury 
was caused by a collision of two trains belonging to the same company,* by the derail- 
ment of a railway carriage,® by the sudden and wtolent stopping® or starting of a train,® 
or where a spark from the engine set fire to the plaintiff’s premises near the railway 
line* ; where a ship collided while in motion with a ship at anchor^* ; where an injury 
was caused by breach of statutory regulations regarding the use of explosives in a mine,’-*- 
or the safety of the plant in a factory ; where the defendant’s motor car left unattended 
on a road went down-hill presumably by the interference of a third person’-® ; where a 
motor car collided with a lamp-post on the side of a road,’'^ or brushed against the bran- 
ches of an overhanging tree in a road,®* or injured a- person on the footpath beside a 
road,®® or dashed into a shop-window adjoining a highway®® ; where in a collision bet- 
ween two ships one of them had committed a breach of statutory regulations,®® or in a 
collision of carriages on the road, the rules of the road were not observed by one of 

. 1. Byrne v. Boadle, (1863) 2 H. & C. 723 ; see also Briggt v. Oliver, (1866) 35 L.J. 
Ex. 163. 

2. Kearney v. L. B. ^ S. C. Ry. Co., (1870) 5 Q.B. 411; see also Kupppammal v. 
M.S.M. Ry. Co., I.L.R. 1938 Mad. 238: 1938 Mad. 117 (fall of a wall). 

3. Gayler (1924) 2 K.B. 75 ; Tolkamen-v, Davies, (1888) 67 L.J.Q.B.*392 ; 

Deen v. Davies, (1935) 3 K.B. 282. 

4. Simeon ▼. L.G. Omnihis Co., (1873) L.R. 8 C.P. 390. 

5. Skinner v. Z. B. St S. C. Ry. Co., (1850) 5 Ex. 787 ; Carpue v. L. B. ^ S. C Ry. 
Co., (1844) 5 Q.B. 747. 

6. Flannery v. Waterford S; Limerick Ry. Co., (1877) Ir. R.ll C.L. 30 ; Bird v. G.N. 
Ry. Co., (1858) 28 L.J. Ex. 3 ; E.I.R. Co. v. Kirkwood, (1919) I.L.R. 48 Cal. 757 P.C ; Jewan 
Ram y. E.I. Ry. Co., (1924) I.L R. 51 Cal 861. 

7. Angae v. Z. T. 4 - 5. Ry. Co.. (19C6) 22 T.L.R. 232. 

8. Metropolitan Ry. Co. v. Delaney, (1931) 90 L.J.K.B. 721. 

9. Secretary of State for India v. Dwarka Prasad, 1927 All. 349. 

10. Tke Annot Lyle, (1886) 11 P.D. 114; The Indus, (1886) 12 P.D. 46 ; The Valdes, 
(1915) 31 T.L.R. 144 ; Rivers Steam Navigation Co. v. Ram Kanai, (1936) 40 GW.N. 633 : 
1936 Cal. 152. 

11. David y. Britannic Mertkyr Coal Co., (X9i.ll) R..C. 74; sometimes the mere com- 

pliance with a regulation is not enough proof of the common law duty of care ; e.g., 
Wintle V. Bristol 'tramways Co., (1917) 86 L.J.K.B. 936 (compliance with rule requiring 
one light for a light locomotive not enough, as two lights were necessary in the circum- 
stances). 12. Dawson y. Mures Ltd., (1942) 1 A.E.R. 483 C.A. 

13. Parker y. Miller, (1926) 42 T.L.R. 408. 

14. Issae Walton v. Vanguard Motorbus Co., (1908) 25 T .L. R. 13 ; Barnes U.D.C^ 
V. London General Omnibus Co., (1903) 100 L.T. 115 ; Baijnath Shaw v. Corporation of 
Calcutta, (1932) 36 C.W.N. 1147. 

15. Radby v. London passenger Transport Board, (1942) 1 A.E.R. 433. 

16. Bllor V. Selfridge, (1930) 46 T.L.R. 236 ; McGowan v. Stott, (1930) 99 L.J.K.B. 
357; Laurie y. Raglan Building Co., (1942) 1 K.B. 152 C.A.; cf. Hunier v. Wright, (1938) 
2 A.E.R. 631 C.A. (where on the facts the defendant was held to have rebutted the 
presumption of negligence). 

17. Gayler y. Pope, (1924) 2 K.B. 78 at p. 85, per McCardie, J.^ 

13. Marsden, Collisions at Sea, p. 5 ; The Fenham, (1870) L.R. 3 P.C 212 ; see Rivero 
Steam Navigation Co. v. Ram Kauai, above. , . ^ 
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them,^ or -where an aeroplane soon after taking off from the ground and going to a height 
of about 100 ft, crashed to the ground* ; where the plaintiff contracted dermatitis on 
wearing'-a suit of clothes cleaned by defendants,* where a surgeon left a swab inside a 
patient after an operation^, -where the lessee of a house used it for storing fire-works 
and there was an explosion resulting in the house being gutted*, where the plaintiff's 
yacht broke adrift from the defendants' moorings let by them to the plaintiff and the 
yacht became a total loss and the accident was caused by the mooring chain parting 
through kinking and the kinking was due to the failure of a swivel to work effectively 
owing to rust and marine growth*. 

97. lllastrations of absence of prima facie evidence of negli- 
gence. — Ou the other hand, it was held that there was no prima facie 
evidence of negligence in the following cases. 

Where a horse while being driven on a highway bolted, as horses are known 
to do so, without any want of care of the driver where a new and untried horse 
on which the defendant was riding swerved and knocked a person on the footpath where 
the wheels of a carriage came off and the horses were frightened and bolted and a person 
in the carriage was thrown down ;® Where a heavy motor lorry of the defendants skidded 
on a road which was greasy owing to the rains while the plaintiff was working near his 
employer's bouse divided by a passage from the defendant’s bouse, a ladder inside the 
defendant's house from some unexplained cause, fell on an upper window and broke it, 
and the glass in falling hurt the plaintiff’s eye ; there was nothing to connect the accident 
with the defendant in the way of bis trade or the management of his household and the 
ladder probably fell by the interference of some persons unknown where a passenger in 
a railway station while looking at a time-table suspended on a wall was hurt by the fall 
of a wooden plank and Zinc roll through a bole in the roof which -was presumably being 
repaired by a contractor i*-* where in the course of works carried on over the defendant's 

1. Alexander v. Anderson, (1933) N. I. 153. 

2. Fotbroke- Hobbe v. Ainoork, Ltd., (1937) 1 A.E.R. 108. 

3. Mayne v. Silverm.’ e Cleaners Ltd., (1939) 1 A.E.R. 693; cf. Griffiths v. Peter 
Coneoay Ltd., (1939) 1 A. E.R 685 (where there was evidence of abnormality of plaintiff’s 
skin to disprove negligence). 

4-. Mahon v. Osborne, (1939) 2 K.B. 14. See Sabapathi v. Huntley, 1938 P.C. 91 ; 
above, para. 5. 

5. Mahomed Rowther v. Shanmugasundar i, (19.I-3) 1 M.L.J. 188 ; see also Mara- 
simha Iyer v. Allu Iyer, 1940 .Mad. 722 ; Deputy Lai v. Reoti Prasad, 1941 All. 327. 

6. The Quercus, (19+3) P. 96. 7. Mansoni v. Douglas, (1880) 6 Q.B.D. 145. 

8. Hammack v. It^hite, (1862) 11 C.B.N.S. 588. It would be otherwise if it was a 
crowded place where a horse was newly tried ; see Michael v. Alestree, below, para. 101. 

9. Moffatt V. Bateman, (1869) L.R. 3 P.C. 115. 

10. Wing -v. £(>«*« fJewer-j/ Cv., (1909) 2 K.B. 652, 663 ; see also Hunters. 
Wright, (1938) 3 A.E.R. 631 ; see however McGo-Jian v. Stott, (1930) 99 L.J.K.B. 357, 359, 
360. As to the accident being due to a defect in a vehicle, like a wheel coming off, sec 
Lilly V. Tilling, (1912) 57 Sol. Jo. 59 (C.A.) ; mere proof of skidding is neutral and will 
not displace a presumption of negligence ; Lo-arie v. Raglan Building Co., (1942) 1 K.B. 
152. 

11. Higgs V. Maynard, (1866) 14 L.T.N.S. 332; cf. Cole v. De Trafford, KMo. x), 
(1918) 2 K.B. 523. 

12. Welfare v. Brighton Ry. Co., (1869) L.R. 4 Q B. 693 ; it would be otherwise if a 
thing fell on a highway as the lamp in Tarry v. Ashton, (1876) 1 Q.B.D. 314, atid a 
contractor’s fault is then no defence. 
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railway line by an Independent autbority, a girder fell on a passing train and injnred a 
passenger in it *■ ; where an electric fan in a restaurant fell on a guest sitting at a table®, 
where the plaintiff, a passenger, while on the platform of a railway station was bit by an 
unknown dog which had appeared there an hour before and been kicked out by a porter;® 
where a piece of projecting cornice fell on the plaintiff who went to the defendant's house 
to collect money due to him as it was not shown that the defendant was aware or ought 
to have been aware of the defect where a black-board which a pupil-teacher was using 
fell down and hurt one of the scholars owing to the pegs of the easel not fitting well ; ® 
where a pupil inside a school of which the defendant was headmaster was injured by a 
golf-ball hit by a fellow pupil from an adjoining playground ;® where a prisoner was 
burnt to death by some unaccountable fire in a cell where there was no stove and no 
matches.’ 


98. Illastrations of prima facie evidence of causation or absence 
of it. — Similarly on the question of causal connection, the following are 
some illustrations of the application of the principle : — 

It was held that where two ships collided, tbe stranding of one of them soon after 
could be treated as the result of the collision.® On the other hand in Metropolitan Ry. 
Co. v. Jackson,^ the plaintiff allleged that the servants of the defendants, a railway 
company, allowed the carriage in which he was seated to become overcrowded and 
he got up and went to the door to prevent more passengers entering it. Just then the 
train started and he put his band on the door lintel, when a porter closed the door &om 
outside and the plaintifi’s fingers were canght and crushed. It was held that there was 
no evidence of a causal connection between the negligence of the defendant in allowing 
overcrowding and the plaintiffs injury. 

/■ 

99. Burden of proof of causation.— When the plaintiff proves 
initial negligence of the defendant, it is for the defendant to prove that 
the causal connection was interrupted by a third party’s or the plaintiff’s 
own negligence. to But if the plaintiff’s case itself discloses such facts, it is 
for him to make out the continuance of the causal relation, and unless he 
does so, the defendant is not called upon to establish a defence like con- 
tributory negligence. 

100. Illustrations of prima facie evidence of Contributory 
negligence or absence of it. — ^The following are some illustrations of 

1. Daniel v. Metropolitan Ry. Co., (1871) L.R. 5 H.L. 45. 

2. Cates v. Mongini, (1917) 19 Bom. L.R. 778. 

3. Smith V. G. E. Ry.'Co , (1868) L.R. 2 C.P. 4. 

4. Pritchard v. Peto, (1917) 2 K. B. 173 ; sen Pauline v. Cassamalli, I. L. R. 58 
Bom. 189: 1933 Bom. 465 Above, Chap. VI, para. 13. 

5. Crisp v. Thomas, (1890) 63 L. T. 756. 

6. LangJiam v. Governors of Wellingborough School, (1932) 101 L. J. K. B. 513; 

above, para. 46. 7. MeKencie v. CkilUwaek Corporation, (1912) A.C. 888. 

8. The Paludina, (1925) P. 40, 50. See Rivers Steam Navigation Co. v. Bijoy 
Kumar, 1941 Pat. 250 (collision with submerged snag in river, inevitable accident.) 

9. ’ (1877) 3 A.C. 193. 10. Smith v. Z. R S. W. Ry. Co.. (1871) L.R. 6 C.P. ||^ 

11. Wakelin v. Z. S. W. Ry. Co., (1886) 12 A. C. at pp. 47, 48 ; Davey v. 

Z. Is S. W. Ry. Co., (1833) 12 Q. B. D. 70. 
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prima facie evidence of contributory negligence or the absence of such 
evidence. 


In Bridges v. N’orth London Ry. Co.,^ it was held that the facts negatived contrihu- 
torv negligence. The name of a railway station was called out and immediately 
afterwards passengers were told to keep to their seats. A passenger in the last carriage 
which stood off the platform attempted to get down and fell on a heap of hard rubbish 
near his carriage. It was then dark and he was near-sighted. It was held that the call- 
ing out of the name of the station amounted to an invitation to alight and was prima 
facie evi'lence of the negligence of the railway company being the cause of the injury. 
In North Eastern Rail'jiay Co. v. IVanless,^ a level crossing gate being open was held to 
be a notice to the public that the line was then safe for crossing and a person who 
attempted to cross the line and was injured by a passing train could recover. In Dublin, 
Wicklow) and Wexford Ry. Co. v. Slattery, ® where a person who had to cross the line 
near a railway station for buying a ticket was run over by an express train at night-time, 
it was held that evidence to the effect that the train entered the station without whistling 
as required by the rules, was prima facie enough to go to a jury. In Jelley v. Ilford 
3.C.^ the fact that a person walking in a highway and collided with a stationary object 
(a pile of sand bags) during a black-out and hurt her eye was held to speak for itself and 
to evidence her contributory negligence. On the other hand in Cotton x. U'ood,’^ it was 
held that the fact that the driver of the defendant's omnibus who was driving at a 
moderate pace and on the proper side of the road, was seen to have turned back to speak 
to the conductor was not enough to show that his -want of care was the cause of a 
person being knocked down by the bus. In Hutchinson v. L. ^ N. E. Ry. Co.* the fact 
that three persons working on a railway line were run over by .an express train would 
not furnish any evldenc'b of their contributory negligence. In Wakelin v. L, S. W. Ry. 
Co.,'' the facts that a person was found dead at night on a railway line in a level-cross- 
ing and the train did not wbistle were not by themselves proof of any negligence of the 
railway company or its causal connection witli the accident. In Lewis v. Denye* the 
infringement by the plaintiff, an infant, IdJ years old, and employed in a dangerous 
work, of a statutory regulation was held prima facie evidence of bis negligence. 

101. Historical development of the law of negligence. — ^The principles of 
liability for negligence came late into the English law.’ The Roman law had several 
centuries before developed its rules as to culpa, and notwithstanding their adoption 
by mediaeval writers like Bracton, English courts preferred to grope along and find 

1. (1874) L.R. 7 H.L. 213; see also Sharpe v. Southern Railway Co., (1925) 2 K.B. 311. 

2. (1874) L.R. 7 H. L. 12 ; see also Daya Shankar v. B. B. 3; C. /. Ry. Co., 53 All. 
943: 1931 All. 740; B.N. W. Ry. Co. v. Malukdhari, (1937) I.L R. 16 Pat. 672 : 1937 Pat. 599. 

3. (1877) 3 A.C. 1155 ; Davey v. L. S. W. Ry. Co , (1883) 12 Q.B.D. 70 ; 11 Q.B.D. 

213 ; see also Smith v. 5. E..Ry. Co., (1896) 1 Q.B. 178. 4. (1941) 2 A.E.R. 468 C.A. 

5. (1860) 8 C.B.N.S. 568. 6. (1942) 1 A.E.R. 330 C.A. 

7. (1886) 12 A.C. 41. For other illustrations see Mersey Docks and Harbour Board, 
V. /’ror/er, (1923) A.C. 253; Kearney v. Great Southern and fPkr/erw VPy., (1868) 18 L.R. 
Ir. 303 ; Delany v. Dublin United Tramways (7e., (1892) 30 L.R. Ir. 725; cf. Cullen x. 
Dublin United-Tramways Co., (1920) 2 Ir. R. 63; Jones v. G. W.Ry. Co., (1930) 47 T.L.R. 39. 

8. (1940) A.C. 921 (H.L.) ; see also Wood x. L. C. C, (1941) 2 K.B. 232 C.A. 

.iA9i On this subject, see P. & M., Vol. 11, p. 470 ; Holdsworth, Vol. II, p. 50 ; Vol. Ill, 
p. ; Vol. VIII, p. 445 ; Wigmore, Anglo-American Essays on Legal History, p. 474 ; 
Selected Essays on Torts, p. 1; Street, Vol. I, Chap. Xlil ; Winfield, 42 L.Q.R. 37, 184 ; 
Winfield and Goodhart, 49 L.Q.R. 369. 
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their own way. The Anglo-Saxon laws* were too ernde and primitive to make 
distinctions between intention, negligence and accident. They belong to a stage 
of civilisation when the ‘blood-fend* and ‘noxal surrender* were in vogue, and 
liability to suffer vengeance at the hands of the injured or his kindred or to make 
reparation to them was determined by the instincts of vengeance and superstition 
rather than by notions of culpability known to a later age. This must be understood 
with the reservation that in a simple and rough age the injuries for which punish- 
ment or reparation was demanded urould be mostly acts of intentional violence 
and where they were unintentional, they would have been the result of obviously 
dangerous acts.* By the thirteenth century, the King’s courts had been established 
and their procedure had come under the influence of more civilised ideas. The 
result of this influence appeared first in the sphere of criminal responsibility when 
self-defence or misadventure was recognised as a ground for pardon, and later, as a 
ground of defence. In course of time, civil liability in trespass was also mitigated by 
such defences as self-defence, act of God, act of a third party, plaintilT's own fault; but 
the notion that misadventure or inevitable accident was no excuse lingered long. This 
phenomenon has been already explained and had the effect of retarding the growth of 
the doctrine of negligence. The doctrine however made its way into the law by an 
indirect and circuitous route. The defences of act of God or act of a third party were 
pleaded under the issue of 'not guilty* by way of showing that the trespass was not 
directly or proxiraately connected with the defendant's act. At a later time they were 
specially pleaded. The recognition of these grounds of defence and the consequential 
inquiry into the directness or proximity of damage naturally directed attention to the 
question of want of care in causing the damage. But it was really the actions on the case 
that made a definite contribution to the law of negligence. In these actions it was 
considered necessary on the analogy of the action of trespass to show that the act 
complained of was unlawful. This was done by alleging that the act was a 
breach of some duty recognised by law, c-g.^ duty of a common carrier under the 
custom of the realm to receive goods and carry them safely, duty of a land- 
owner under prescription to provide a fence, duty of a public officer like a sheriff 
to return a summons- The next step was to regard an assumpsit or undertaking as 
sufficient to found a cause of action for breach of duty, as in the old actions against a bailee, 
farrier or artificer.* it is obvious that in these actions the modern concept of negligence lay 
hidden under mediaeval trappings. By the seventeenth century it had begun to assume 
its modern form and terminology. In 1601* Coke used the word ' negligence * in 
connection with the loss of goods by a bailee. In the famous case of Coggs v. Bernard,* 
it became the subject of a great deal of discussion. The next and last stage in the 
evolution of liability for negligence was when an action on the case was allowed against 
a person who caused damage not merely by breach of a duty imposed by law, custom or 
prescription, or undertaken by him, but by an improper or negligent performance of his 
projects and undertakings.* In Michael v. Alestree,’’ a person who tried an unruly horse 
near a thoroughfare was held liable on the ground that “ it was his fault to bring a wild 
horse into such a place where mischief might probably be done by reason of the concourse 
of people." Thus, through the actions on the case the law got the principle that 

1. Above, Chap. I, paras. 5, R, 11 and Chap. IV, para, 45. 

2. With regard to some of these acts, the Anglo-Saxon laws attempted to define 
the degree of care, e.g., as to carrj-ing spears ; below, Chap. XV, para. 14. 

' 3. Above, Chap. I, para. 12. 

4. Ctunteee of Skrtvisbury'i case, 5 Co. Rep. 13b. 

5. (1703) 2 Ld. Raym. 009 ; 1 Sm. L.C. 197 ; above, paras. 5 and 61. 

6. Street, Vol. 1, p. 189. 7. (1676) 1 Vent.'295. 

60 
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negligence was a breach of duty of care towards the plalntifft and its corollary that when 
there is neither duty nor breach, the harm suffered is inevitable accident which creates 
no liability. From these principles certain cases like cattle-trespass stood out as excep- 
tions but were co-ordinated into a single category by Justice Blackburn in Sylandt v. 
Flttehtr?- Alongside of the development of these principles the standard of care was 
also gradually evolved. The enquiry into the proximity of the damage directed attention 
to the character of the damage instead of the culpability of the actor and accounts 
for the objective test that the damage should be such as could have been foreseen by 
a prudent person. This test was implicit in the older authorities and formulated by 
Tindal, C.J., in Vaughan v. Menlove.* The further development of the law on this 
subject by way of analysing the issues of negligence and causation and distinguishing 
between the tests applicable to them is the work of judges and writers within the last 
fifty years during which a great deal of study has bean devoted to this topic in 
England and the United States. 


1. Above, Chap. VI, paras. 64 and 83. 

8. (188?) 3 Bing. N. C. 468]; above, para. 8. 



CHAPTER XV. 

ABSOLUTE LIABILITY. 

1. Absolate liability. — This phrase has coirfe into vogne in the 
modern law of torts to mean liability without fanlt, i.e., without intention 
or negligence. Liability of this kind is exceptional nnder the common law 
as the ordinary rnle is that a person is liable only for harm doe to his 
intention or negligence and not for other kinds of harm which wonld be 
merely inevitable accident. Except where it is a relio of history as in the 
case of trespass to landi^ such liability rests on the principle that a person 
engaging in an ultra-hazardous work or activity from which injnry to 
others is likely to result notwithstanding his reasonable care shonld pay for 
such injary. The principle has not been formulated in this broad form in 
the cases of absolate liability in England,^ as they have come into the law 
at different times and in varying forma. Bat they will, however, on 
examination be fonnd to rest ultimately on some snch principle of policy. 
For instance, the rale as to cattle-trespass, 3 one of the oldest cases of 
absolate liability, is capable of this explanation. A person who keeps cattle 
may not be able with reasonable care to prevent their straying and doing 
damage occasionally to his neighbonr’s crops but it is jnst and condnoive 
to the interests of agricaltnre that he should pay for the damage. The rnle 
as to vicarious liability of employers,* one of the modern instances of absolate 
liability, can be similarly explained. Employing servants or agents in 
business or industry is in present conditions necessarily attended with risk of 
injury due to their negligence or mischief which their employer cannot 
avoid with all possible care and he is therefor e regarded as an insurer oh 
others against such injury. A similar reason also lies behind his liability 
to his workmen under the Workmen’s Compensation Act.* 

2. Instances of absolate liability under the common law.— 

(i) Liability of common carriers and innkeepers for loss of goods entrusted to 
them. This will be presently considered,, (n) Liability for trespass by 
entry on land. This is only absolute in name but not in reality and is 
explained by historical reasons. “ (in') Oattle-trespass.’^ (»u) Liability for 

conversion under the rule in Rollins v. Fowler.* (y) Subsidence of adjoining 

1. Above, Chap. IV , para. 19. 

a. It has been formulated in the Draft Restatement, 1935, Chap. 20. “An nltra- 
haaardous activity is one -which (f) necessarily involves a risk of serious harm to persos 
or property -which cannot be eliminated by the exercise of the utmost care and (sV) is 
not a matter of common usage § 520. Instances are the use of explosives for 
blasting, drilling of oil wells resulting in oil overflowing and injuring lower laads. Acts 
of God or of man are not defences ; see above, Chap. VI, paras. 80 and 81. 

3. Above, Chap. IV, para. 24. 4. Below, Chap. XVI, para. IS. 

S. Above, Chap. II, para. 8. 6. Above, Chap. IV, para. 19. 

7. Above, Chap. IV, para. 24. 8. Above, Chap. V, para. 54. 
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land dne to excavation on one’s own land.^ (vi) The rnle in Bylands v. 
Fletcher.^ We have seen that the liability under it is not wholly absolute 
or independent of negligence, {vii) The rule in HuUon v. Janes.^ 
{viii) Employers’ liability for wrongs of their servants. It is discussed in 
the next Chapter. 

3. Instances of absolute liability tinder statute.— (a) Liability of 
employers under the Workmen’s Compensation A.ct.* (6) Liability of the 
owner of aircraft in England under the Air Navigation Act.® These two 
Acts have been noticed in the Chapter on bodily harm, but the latter of 
them applies to damage to property as well as to person caused by the flight 
of aircraft. The tendency of modern legislation is in the direction of 
making liability absolute in the case of dangerous works, but legislation 
like the Factories Acts adopts also the alternative method of regnlating the 
management of such works and defining in detail the standard of care 
required in particular cases.® 

4.. Rules of strict liability. — In certain cases the duty of care is 
personal to the actor in the sense that he will be liable for the want of care 
of aq independent contractor. This however is quite different from saying 
that the liability for breach of this duty is absolute or independent of care- 
Instances of such duties are those of an occupier of premises to an invitee,’' 
of persons doing work on or near a highway to avoid creating a nuisance.* 
These and other instances will be considered later.* 

5. Common carriers. — A common carrier is a person engaged in the 
business of transporting for hire property from place to place by land, water 
or airi® for all persons indiscriminately.” A railway company or the 
proprietor of a stage-coach is a common carrier on land. ’The owner of a 
* general ship,’’ 2 t.e., a ship which offers to carry for all persons during 
a particular voyage, is a common carrier on water. If he retains control of 
the ship, he is a common carrier even though he lets it out under a contract 
or charterparty to another.’* The charterer is in law the carrier if he has 

1. Above, Chap. VI, para. 28. 

2. Above, Chap. VI, paras. 6+ and 83. Dr. Winfield regards it only as ‘ strict 
liability Law of Tort, Chap. XIX. 3 Above Chap. VII, paras. 17 and 18. 

4-. Above, Chap. 11, para. 8. 5. Above, Chap. II, para. 10. 

6. Below, Chap. XVII, para. 2. C/-The Uerman Civil Code as regards liability of 

railway companies and owners of factories for personal injuries ; Schuster, German Civil 
Law, pp. 159, 344. 7. Above, Chap. XIV, para. 18. 

8. Above, Chap. VI, paras. 13 and 14. 9. Below, Chap. XVI, Para. 6. 

10. Atlan V. Imperial Airwayt, Ltd., (1933) 149 L.T. 276 ; Westminster Bank, 
Ltd. V. Imperial Airways, irrf., (1936) 135 L.T. 86 ; Philipson \. Imperial Airways 
Ltd,, (1938) 1 A.E.R. 759; see also McNair, Law of the Air, p. 114. 

11. Indian Carriers Act, 111 of 1866, S. 2- 

12. Morse v. Slue, (1671) 1 Ventr. 190, 238 : 2 Lev. 69. 

13. Fenton v. Dublin Steam Packet Co., (1838) 8 L.J.Q.B. 28. 
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the control.! A mere carrier of passengers, e.g., the owner of a taxi-oar is 
not a common carrier, though he will be liable as such in respect of the 
goods or luggage of a passenger. ^ A person who carries another’s goods by 
special contract and does not profess to carry the goods of any member of 
the public,’ and a forwarding agent who merely collects goods for 
transmission by railway* are not common carriers. The Postmaster-Gene- 
ral in England* and the Govenment of India* are not common carriers in 

respect of the letters or goods carried. 

/ 

6. Liability of a common carrier. — Under the common law of 
England, or as it was said, “the custom of the realm,” the common carrier 
has certain special obligations. In the first place he is bound to receive 
goods tendered for carriage,^ and is liable in damages for refusing to do so 
without lawful justification,* e.g., non-payment of reasonable hire, 
inconvenience like want of room, unfitness or dangerous character of the 
goods to be carried. Secondly, he is liable to answer for the loss of or 
damage to the goods accepted for carriage in all events except the act of 
God, the act of the King’s enemies, or inherent defect in the goods carried.* 
Besides these special defences he may rely on general defences. Thus, /)n 
the ground of imminent necessity, a shipowner is not liable if he had to 
jettison or throw overboard cargo for saving other cargo or the ship itself 

1. CtMn V. Newberry, (1830) 8 B. & C. 166 ; tee also the Carriage of Goods by Sea 
Act, XXVI of 1925, Art. 1 (a). 

2. Maerow v. G. W. Rj. Co., (1871) L.R. 6 Q.B. 612, 618 J G. fV. Sy. Co. v. BuneA, 
(1888) 13 A. C. 31 ; Wilkiwon v. L. h Y. Ry. Co., (1907) 2 K.B. 222 ; Chinger v. 
S. E. Ry. Co , (1922) 38 T 1..R. 678 ; Votper v. G. m Ry. Co., (1928) 1 K.B. 340 ; /ndia 
Generai Navigation ^ Ry. Co. v. Gopal Chandra, (1913) I.L.R. 41 Cal. 80 ; 17 C.W.N. 970 ; 
Velayat Hottein v. Bengal ly N. W. Ry. Co., (1909) I.L.R. 36 Cal. 819 : 13 C.W.N. 8+7. 

3. Liver Alkali Co. v. Johnson, (1872) L.R. 9 Ex. 338 ; Ingate v. Christie, (1840) 
3 C. & K. 61 ; Fagan v. Green, (1926) 1 K.B. 102 ; Belfast Ropework Co, v. Bushell, (1918) 
1K.B. 210; G.N.Ry.Co. y. L. £. F. Transport, (1922) 2 K.B. 742; India General 
Navigation ^ Ry. Co., v. Bekhari Tea Co., (1933) I.L.R. 51 Cal. 304 (P.C.) : 51 1.A 28 ; 
Dkar y. Ahmad Bux (193.3) I.L.R. 60 Cal. 879: 37 C.W.N. 559. 

4. Sutton y. Cieeri, (1890) loA.C. 144; Aldridge v. G. IV. Ry. Co., (1864) 15 C. B. 
N. S. 582 ; Nugent y. Smith, (1876) 1 C.P.D. 19, 423. 

5. Lane v. Cotton, (1701) 1 Ld. Rayin. 646. 

6. Indian Carriers Act, S. 3 ; Alamgir Footwear Co. y. Secretary of State, KW. 

466: 1933 A.L.J. 796. 

7. G. N. Ry. Co. V. I..E.F. Transport, (1923) 2 K.B. 742, 753; Johnson y. Midland 
Ry. Co., (1849) 4 Ex. 367 ; G. IV. Ry Co., y. Sutton, (1869) L.R. 4 H.L. at p. 237. He is, 
however, bound only to carry goods which he usually professes to carry. 

8. Crouch y. L. 4*. N. IV. Ry. Co., (1854) 14 C.B. 255 ; he is also liable to indictment ; 
Posei V. Shipton, tl838) 1 P. & D. 21. The duty is also to receive a passenger ; Clarke y. 
West Nam Corporation, (1909) 2 K.B. 858. 

9. Forward y. Pittard, (1785) 1 T.R. 27, 33 ; -Dkar v. Ahmad Bux, (1933) I.L.R. 60 
Cal. 879 : 37 CW.N. 559. It is on the carrier to make out these defences ; above, p. 467. 
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iu a storm. ^ A carrier can plead the plaiatiS's fault, e.g,, damage due to 
improper packing,^ or fraud, as ■where a consignor conceals the ■value® or 
the nature* of the goods or avoids payment of fare.* But he cannot rely 
on the defence of inevitable accident or plead that there was no want of 
due care. Unlike a private carrier of goods or a carrier of passengers, he is 
liable, as on an absolute warranty of Etness of the carriage or the sea- 
worthiness of a ship,* for loss or damage due to latent defects not 
discoverable by due care. He is also liable for loss happening without his 
fault, as by a theft or robbery. He is not however liable for pecuniary loss 
sustained by the owner owing to unavoidable delay in the carriage or 
delivery of the goods unless it amounts to a breach of any express contract, if 
His absolute liability begins when he receives the goods preparatory to 
their carriage and continues when he keeps them during the transit or after 
arrival and pending delivery.® Bnt where the carriage is over and the 
goods arrive at their destination, he is thereafter liable as an ordinary bailee 
and not as a common carrier, if he has given notice to the consignee and 
the latter has delayed or refused to take delivery.® 

,, 7. Act of God. — The phrase ‘act of Hod’ was defined in Nugent 
V. Smith , as an accident that is due to natural causes directly 
and exclusively without human intervention and that could not 
be prevented or averted by the exercise of reasonable care. In that 
case a shipowner was sued for the loss of the plaintiff’s mare which 
being shaken during a storm got so frightened that it struggled and hurt 
itself and died. He was held not liable because the damage was due to an 
act of God and also the inherent defect or vice of the thing carried. A tem- 
pest,ii a cyclone,^® an unusual fall of snow,i® a fire caused by lightning,®* 
have been held acts of God ; bnt not a fire due to an act of man, a theft, a 
robbery, or an accident in the course of navigation to which natural causes 

1. The right of the cerner of the jettisoned cargo is only to claim general average 
contribution from the owners of the cargo saved including the ship itself ; Carver, 
Carriage of Goods by Sea, pp. IS, 513 ; see also Simt ^ Co. v. Midland Ry., (1913) 1 K.B. 
103 ; Springer v. G. W. Ry. Co., (1921) 1 K.B. 257. 

2. G. IV. Ry. Co. v. Runch, (1838) 13 A.C. 31. 

3. Milet y. Cattle, (1830) 6 Bing. 7+3 ; .M’Canee v. L. TV. W. Ry. Co., 7 H. & N. 

477. 4. Cahill v. L. Sy TV iV. Ry. Co., (1861) 10 C.B.N.S. 154. 

5. Keyt V. Beljast Ry. Co., (1859) Ir. R. 8 C. L. 167 ; 9 H.L.C. 556. 

6. Dixon T. Sadler, (1839) 5 M. & W. 414 ; 8 M. & W. 895. 

7. I'aylor y. G. M. Ry. Co., (1868) L.R. 1 C.P. 385. 

• 8. Mitchell y. Lane. ^ Y. Ry. Co., (1875) L.R. 10 Q.B. 260. 

9. Chapman y. G. IV. Ry. Co., (1880) 5 Q.B.D. 282. 

10. (1876) 1 C.P.D. 423, at p. 444, per James, L. J. 

11. Nitgeat v. Smith, above ; River Wear Comnitiioners v. Adamson, (1877) 2 A C. 743. 

12. Surendra v. Secretary of State, (1916) 25 C L.J. 37 : 33 I.C. 702. 

13. Briddon v. G. If. Ry. Co., (1858) 28 L J. Ex. 51. 

14. Forward y. Pittard, (1785) 1 T.R. 27. 
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.might also have contributed as whjere a vessel was steered on to a shoal 
during a fog.^ The defence here is therefore narrower than in the case of 
absolute liability under Bylands v. Fletcher.^ The liability of the common 
carrier for loss due to theft or robbery was originally rested on the rule of 
the mediaeval common law that a bailee was absolutely liable to the bailor 
because he alone could sue the thief® or other person who took away the 
goods. On the other hand where the loss was due to natural causes or the 
act of the King’s enemies the bailor could sue none and the bailee was there- 
fore not liable to the bailor. In Coggs v. Bernard,*^ Holt, O.J., abandoned 
the mediaeval rule as regards bailees in general and held that they were 
liable only for negligence ; but he retained it for common carriers on a 
ground of policy, viz., that otherwise they would collude with thieves and 
robbers and bring about loss to the owners. A century hence. Lord 
Mansfield held in Forward v. Pittard,* that a shipowner was liable for loss 
due to an accidental fire and was in the nature of an insurer against acci- 
dents other than such well-known occurrences like a tempest or an earth- 
quake. He observed that such a rule was required "for preventing litigation 
and the necessity of going into circumstances impossible to be unravelled." 
In a later case,® Best, C.J., observed that it would be dangerous to allow <the 
defence of inevitable accident to a carrier because he and his servants who 
would usually be the only witnesses could easily disprove negligence and 
escape liability ; but there was no such danger in allowing proof of such 
occurrences as a storm known to a large number of people. In that way the 
scope of the defence of ‘ act of God’ underwent a process of contraction to 
suit new grounds of policy. The rule of liability of the common carrier is 
an interesting instance of the observation of Holmes that " ancient rules 
are often maintained by new reasons more fitted to the time being found 
for them, and they gradually receive a new content, and at last a new form, 
from the grounds to which they have been transplanted.”^ 

8. King’s enemies. — The phrase refers to public enemies with whom 
the Sovereign is at war,® but not to private depredators, or robbers.* But 
pirates at sea are regarded as public enemies.®® A riot osMnsurrection on land 
is not an act of the King’s enemies,®® unless it assumes the proportions of 

1. Liver Alkali Co. v. Johnson, (1874) L.R. 7 Ex. 267 ; 9 Ex. 338. 

2. Above, Chap. VI, para. 80. 

3. Oil' this subject, see Holdsworth, Vol. III, p. 343 ; Holmes, Common Law, 96. 

4. (1703) 2 Ld. Raym. 909 ; 1 Sm. L.C. 178. 5. (1785) 1 T.R. 27. 

6. Riley v. Home, (1828) 5 Bing. 217, 220. 

7. Common Law, p. 36. 8. Russell v. Hiemann, (1864) 17 C.B.N.S. 171. 

9. The Marshal's case, Y.B. 33,'Hen..6, 1, pi. 3. 

10. Beven, Negligence, Vol. II, pp. l068, 1069. 

IL Per Lord Mansfield in Forward ▼. Filtard, above. 
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actual belligerency.* This defence like the others is not of any avail, if the 
loss cansed by the King’s enemies was dne partly or wholly to the carrier’s 
negligence® or other wrongful act, e.g., his deviation from the nsaal way,® 

9. Inherent defect in the thing carried. — A carrier was held not 
liable where a bullock escaped from a railway truck without the fault of the 
carrier and was killed,* or where a mare was injured by struggling from 
fright in a storm.* He is not liable for the ordinary wear and tear of the 
goods in transportation, decay of fruits, spontaneous combustion of 
articles, the breakdown of a railway engine in transit,* damage due 
to sending imperfectly packed goods,® dangerous goods entrusted without 
notice of their danger and the precautions required to carry them.* 

10. Liability of common carriers in India. — The above rule of 
absolute liability of common carriers has been held to apply in India also.® 

11. Limitation of liability of common carriers.— Both in Eng- 
land*® and in India** the liability of common carriers has been modified 
by statute with the result that except in special cases their liability is only 
for negligence.*® Besides it is in practice limited by special contracts** 
between the parties, e.g., bills of lading or notices or advertisements put 
up by the carrier. 

I. Like the Irish rebellion ; CurtU v. Mathtws, (1918) 2 K.B. 823; (1919) 1 K. B. 423 ; 

or the Irish republican army ; Seerelary of Slate for if^ar v. Bt. G. W. Ry., (1933) 2 Ir. R. 
102. 2. PhilUpr y. Clark, (1867) 2 C B. N. S. 156, 164. ' 

3. Jamet Marriton Sy Co. v. SAao) Savill A Co., (1916) 2 K.B. 783. 

4. Blower v. G. U'. Ry. Co., (1872) L.R. 7 C.P. 655 ; see a)so Richardson v. N, E. Ry. 
Co., (1872) L.R. 7 C.P. 75 ; Kendall v. L. A S. W. Ry. Co. (1872) L.R. 7 E.-c. 373. 

5. Kugent y. Smith, (1876) 1 C.P.D. 423 ; see also Kendall y. L, A S. IV. Ry. Co., 
above ; Richardson v. K. E. Ry. Co-, above. 

6. Johnson v. N. E. Ry. Co. , (1888) 5 T.L.R. 68. 

7. Bariour y. S. £. Ry. Co., (1876) 34 L.T. 67 ; Could y. S. E. A Chat. Ry. 
(1920) 2 K. B. 186, 191, 192 ; Baldwin y. L. C- A Ry- ^ > (1832) 9 Q.B.D. 582. 

8. Brass v. Maitland, (1856) 6 E. & B. 470. 

9. Irra-waddy Flotilla Co. v. Bagwaudas, (1891) I.L.R. 18 Cal. 630,635 (P.C.): 
18 I.A. 121; Kumher y. BHtish India Steam navigation Co., (1913) I.L.R. 38 Mad 941 ; 
25 M.L.J. 163 ; Sheik Mohamad Ravtither y. British India Steam navigation Co , (1908) 
I.L.R. 32 Mad. 95 ; 18 M.L.J. 497 ; Ilajee Ismail Sait y. Messageries Maritimes, (1905) I.L.R. 
28 Mad. 400 ; Boggiane v. Arab Steamers, (1915) I.L.R. 40 Bom. 529 : 18 Bom. L.R. 126. 

10. Carriers .Act, 1830 ; Merchant Shipping Act, 1894, S. 502 ; Carriage of Goods by 
Sea Act, 1924 ; Carriage by Air Act, 1932 ; above, Chap. 11, para. 11. For a case under 
this Act, see Phillipson y. Imperial Air-ways Ltd., (1939) A.C. 332. As to limitation for 
liability under the M. S. Act, for personal injuries, above. Chap. 11, para. 12. 

II. Carriers Act, III of 1865 ; Indi.m Railways Act, 1890, S. 72 (1) ; Carriage by See. 
Act, XXVI of 1925 ; Carriage by Air Act, XX of 1934 ; above, Chap. II, para. 11. 

12. For an illustration, see northumberland Shipping Co., Ltd. v. Timm A Con Ltd., 
(1939) A.C. 397. 

13. See River Steam navigation Co., Ltd. v. Jamunadas ref., (1931) I.L.R. 59 Cal 
472 : 36 C.W.N. 129: 1932 Cal. 344 (contract exonerating carrier from liability for his 
servants’ negligence void under Carriers Act). 
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12. Innkeepers. — An inn indndaB a hotel, tavern or public bouse 
where guests are received,* but not a coffee house, boarding bouse, a 
refreshment bar, lodging house, nor a place whore Selected persona are 
entertained for a short season during the year.* Ijike the common carrier, 
an innkeeper is bound, in the first place, to receive a guest and bls 
luggage,* and secondly, to answer for loss or damage to the goods of {be 
guest except when it is due to an act of God, the King's ememles or 
the plaintiff’s own fanlt.* The leading authority on the subject is an 
early case of the sixteenth century known as Oalyo'* case.® There it 
was held that an innkeeper was liable, first, only if (he plaintiff was a 
traveller, not a neighbour or friend who put his goods in the Inn with 
the innkeeper’s leave. If he is not accepted as a guest the innkeeper is not 
liable.* Secondly, the goods mnst be inside the inn. Therefore in the 
above case the innkeeper was held not liable for the theft of a horse which 
the guest had asked him to put out to pasture.'^ Thlrdly^he absolute 
liability is only in respect of the safety of the guest’s goods and not bis 
person, as where he is assaulted by others in tho inn. In respect of any 
injury due to defects in the premises, he is liable only like any other 
occupier for want of reasonable care.* The ancient rule of absolute liability 
has been modified in England by the Innkeepers’ Liability Act, 1863,* which 
makes an innkeeper liable only for a wilful act, default or tioglect in cases 
of loss of goods worth more than £ 30 and entrusted to him for safe custody, 

13. Liability of innkeepers in lDdia.>~In India since tho passing 
of the Contract Act, the liability of an innkeeper would bo that of a 
bailee for negligence.*® 

1. Innkeepers’ Liability Act, 1863 (2fi & 27 Viet, c. 41), S. 4 ', Bsn. Abr. " (line «if<4 
Innkeepers (B) 

2. Beven, Vol. If, p. 1034; see alsc, Scarbarough v. Coigrovi, (19051 2K.B, 8CS, 813 ; 
Sealey v. Tandy. (1902) 1 K.Il. 290 ; Caldteutt v. Pitttt, (1934) J74 L.'i', 302. 

3. Gordon v. Silhtr, (1890) 23 Q.B.I;. 491; Itrowne v. /Jr.ind/, (1902) I IC.B. 696 (want 
of room) ; Lamand v. Richard, (1897) 1 O-B. .34L 

4. Shacklock v. Kthorpt Ltd,, (1939) 3 A.B.K- 372 (H. I..j, where epeskln^ ol 

tho last meiiiioned dcfenci; f.o.'d Maernillaii said (p. 374) ‘'It i'S teohnicaity isasenrat* 
to speak of the gui'St'r. contributory negligence". See also Rurgntt y, (Uomon/t, 
(181S) 4 M. & S. 306; Megan v. Kavey, 11861) 6 It S K. 265; Ctryentcr v. Haymo-rhet 
Hotel, (1931) 1 K. B. 364. S. <1.384) 8 Co. Rep. 32-^; 1 Sm. L, C. 120. 

6. Stratus v. Qiunty Holt I, (1883) 12 O- B. £). 27; hftdavtar v. Grand Hotel, 
(1891) 2 Q. B. 11; Jenkynt v, Southampton Steam Packet Co., (1919) 2 K. B. 135. 

7. Cf. Jones v. Tyler, (1834) 1 A. A E. 522 OiabJe for Iocs of a %%% left the 
street) ; Aria y. Hridge Ifoust Hotel, (1927) 137 L. T. 299 (liable for Joss of a ear parked t» 
space outHiile )>otol). 

8. Mneleumt v. Segar, (1917) 2 K, Si. 325 ; Sattdyt v. Plorenct, (1878) 47 L. /, C P- 
598 ; SVinkworth v. Raven, (1931) 1 SC. B. 652 (laotor car damaged by frost doe io 
garage, innkeeper not Jiabie). 

9. 26 and 27 Viet., «. 14; see SheekUrck y. Eihmrpe, Ltd., (1*8?) 4 A. A. 672- 
10, See iVhateley v. Patanji, (1866) 3 Bom- H. C- JL (O.C.) 137, a cas# befor# iits 

Act, where the English soramojj law rule was ajrpJied; tise parties were « 
guest and a Pars! hotel keeper ia the Sosobay City. 

61 
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14. Theory that liability under early English law was absolute.— It 

is the opinion of eminent historians in England and the United States that liability 
in early English lav vas absolute and 'a man acted at his peril.’ This theory was put 
forward by Maitland and Wigmore and has been adopted by Sir William Holdsworth. 
According to Wigmore, this vas the feature of English law till the sixteenth century 
when it began to entertain the modern standard of moral blame or fanlt.^ Similarly 
Ames observed that "the ethical standard of reasonable conduct has replaced the unmoral 
standard of acting at one’s peril.”’ Dr. Winfield has however questioned the soundness 
of these views in an article in the Law Quarterly Review nnder the caption “The Myth 
of Absolute Liability.”’ The theory of absolute liability rests on certain facts of English 
legal history which are beyond contest, but it is also necessary to understand it with 
certain reservations. These facts are, first, that till about the thirteenth century when 
the King’s courts had begun to function, the law was dominated by instincts of vengeance 
and superstition, and judicial procedure in its modern form for determining legal responsi- 
bility had not emerged'* ; and second, that during the succeeding five centuries principles 
of liability were ob cured by the technicalities of forms of action.’ It was only during 
the last century that courts formally adopted modern tests, vit., that negligenoe means 
absence of caA of a reasonable person, and there can be no liability for damage not 
avoidable by snch care. But one may perhaps venture to doubt with Dr. Winfield whe- 
ther the older law really operated with any snch severity as is suggested by the broad 
statement that a person acted at his peril.’ For instance, mediaeval authorities spoke of 
liability in trespass as absolute in the sense that it would not admit of any defence like 
misadventure or accident^ But there is no clear evidence that actions of trespass were 
allowed in cases where the facts would, according to modern standards, not involve 
liability for negligence. The requirement that the damage most be direct was, as we 
have already seen,’ capable of being so understood as to let in questions of culpability 
or otherwise. Besides, it must be remembered that in older times Cases of accident would 
have been comparatively rare. Courts were then mainly concerned with acts of inten- 
tional violence, and were content with a few simple rules regulating conduct which was 
then n.sually attended with risk. For instance, a law of Alfred ’ prescribed the mode of 
carrying a spear on one’s shoulder to avoid another being staked on it. It laid down that 
there would be liability for injury if the point was three fingers higher than the hindmost 
part of the shaft. In a later age, courts bad rules about the liability for fire starting from 
a house and for the escape of cattle and dangerous animals.. It is in the last century 
when litigation relating tq unintended injuries assumed great proportions owing to 
mechanical inventions and the conditions of modern life, that courts evolved a general 
rule of liability for absence of due care in the circumstances. 


1. Anglo-American Essays on Legal History, Vol. Ill, at p. 506 ; see also P. and M., 
Vol- II, p. 4-70; Holdsworth, Vol. II, p. 51; Vol. III. pp. 375 to 388; Vol. VIII, 
pp. 446-459. 2. Selected Essays on Torts, p. 3. 

3. 42 L.Q.R. 37. See also Holmes, Common Law, pp. 80-89. His theory was that 
liability was originally based on personal fault and came later to be determined by exter- 
nal standards irrespective of fault. 

4. Above, Chap. I,-paras. S to 8 ; Chap. XIV, para. 101. 

5. Above, Chap. II, para. 3 ; above, note 4. 

6. See for instance the reference by Wigmore in A. A. L. H., p. 488 to the Lefet 
Senriei which prescribed a nominal fine in cases of accident. 

7. These terms did not mean what they do now. " The misadventure of this age 
covers many a blameworthy act”; P. & M., Vol. II, p. 483. 

8. Above, Chap. XIV, para. 101. 

9. Holdsworth, Vol. II, p. Si ; Holmes, Common Law, p. 113. 



CHAPTER XYI. 

VICARIOUS LIABILITY. 

1. Vicarions liability. — The liability of a person for a tprt com- 
mitted by another arises under the common law in two ways : (a) authority 
to commit it, and (6) relationship of master and servant. There was a third 
instance of such liability, viz., relationship of husband and wife. Under the 
common law a husband was liable for his wife’s tort. This rule prevailed 
for centuries and met its deserved end in 1935 when it was abolished by the 
Law Reform (Married Women and Tortfeasors) Act,^ one of the reforms 
recommended by the Law Revision Committee in England.^ Vicarious 
liability may also arise under statute,* e.g., the liability of employers under 
the Workmen’s Compensation Act,* of the owner of aircraft under the Air 
Navigation Acts.'’ The two common law modes of liability may now be 
considered. 

2. Authority to commit a tort. — A person may become liable by 
authorising or procuring another to commit a tort. In such a case he is also a 
joint wrongdoer with the latter^ and liable for the tort actually authorised 
as well as its direct consequences. In Gregory v. Piper,'' the defendant 
employed a labourer to heap up rubbish so as to obstruct a- right of way 
claimed by another person but in such a manner as not to touch that per- 
son’s wall. But the rubbish being loose shingled down against the wall. 
The defendant was held liable in trespass. The authority may be previous 
or subsequent. In the latter case, it is necessary in order to hold a person 
liable by ratification of another’s act that the latter should have purported 
to do it on behalf of the former and that the former had full knowledge of 
the nature of the act that he ratified.* 

3. Master and servant. — Tho liability of a master for torts com- 
mitted by his servant without his authority has assumed great proportions 
in the modern law. The rule is usually stated thus : a master is liable for 

1. 25 & 26 Geo. 5, o. 30, s. 3 ; Barter v. Pigdtn, (1937) 1 K.B. 664. For a decision 
under the older law, see £d-jiardi t. Porter, (1935) A.C. 1. 

2. For two other reforms recommended by the committee and carried out by statute, 
see below, Chap. XIX, paras. 29 and 31. 

3. In the U.S.A. there are statutes which provide for communal liability for 
‘ lynching ' and other forms of mob violence ; 49 Har. L.R. 1362. Cf. the rules of inter- 
national law which make States liable for damage caused by their subjects to foreigners. 

4 Above, Chap. II, para. 8. 5. Above, Chap. IT, para. 10. 

6. Below, Chap. XIX, para. 25. 7. (1829) 9 B. & C. 591. 

8. Eastern Construetian Co. v. National Trust Co., (1914) A. C. 197 at p. 213; Marsh 
■r. Joseph, (1897) 1 Ch. 213 ; fPilson v. Tumman, (1843) 6 M. & G. 336 ; Venkatesa v- Srtni- 
vasaehari, (1869) 4 M. H. C. R. 410; Rani Skama Sundari v. Dukhu, (1869) 3 B.L.R. 
(A.C.J.) 227, 229. 
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a tort committed by his servant in the coarse of the latter’s employment.* 
It involves two points, first, that the relationship of master and servant 
exists between them, and second, a tort is committed by the servant in the 
coarse of his employment. 

4. Relationship of master and servant.— The test of snch relation- 
ship is whether the master has the control or the right to control the servant 
in the manner of doing the work.* This teat is satisfied in many usual 
employments like an owner of a car employing a driver and also in cases 
like principal and- agent, a trading firm and its partners, one partner and 
another. A corporation is in relation to its servant his master thongh the 
control can be exercised only throngh its other servants or agents.® The 
liability of variona corporations, trading and non- trading, private and public, 
occnpies a large part of the case-law on employers’ liability in modern 
times. If the above test is satisfied, it is nnnecessary that the servant 
is paid or is a servant in the naual or popular sense. If A asks or 
allows his friend, B, to drive A’s car, A is the master of B in that regard, 
because A has the right to see that B drives properly and to stop his 
driving if he is dissatisfied with it.^ If the above test is not satisfied, a 
person is not the master of another thongh he employs or pays the latter. 
Thus a person who employed a commercial traveller to take samples of his 
goods for sale in a car owned and driven by the latter and made a payment 
also towards the cost of petrol was not liable as a master for injury due to 
the latter’s negligence in driving.® When the defendant had given her car 
to her son to use and the latter cansed injury by his negligent driving, he 
conld not be regarded as her servant or agent,® In a Bombay case, ’’ it was 
held that a mortgagee of a motor oar was not liable for a fatal accident due 
to the negligence of the mortgagor who remained in possession of the car 
and plied it for hire. The control may be absent temporarily or in respect 

1. iMightr V- Poinier, (1826) 6 B. & C. 547, 554; Bafwich -v. English Joint Stoek 
Bank, (1867) L. R. 2 Ex. 259, 265. 

2. Donovan v. Laing Construction Syndicate, (1893) 1 Q. B. 629, pet Bowen, 
L.J.; Performing Sight Society v. Mitchell, (1924) IK. B. 762. 

3. Mersey Docks and Harbour Board v. Gibbs, (1866) L. R. 1 H. L. 93. The 
liability would depend on the relevant statute. For instances of local authorities held 
not liable by reason of statutory provisions, see Fisher v. Oldham Corporation, (1930) 

2 K. B. 364 (borough corporation not liable for wrongful arrest by a police officer 
employed by it) ; Toielaad v. (Pest Ham Union, (1907) 1 K. B. 920 (Poor law guardians 
not liable for negligence of their officer in discharge of administrative duties) ; 
Baltkaear v. Rangoon Municipality, 1935 Rang. 439 (city corporation not liable for 
acts of a Revenue officer). 

4. Pratt T. Patrick, (1924) 1 K.B. 488; Parker v. Miller, (1926) 42 T.L.R. 408 ; 
Brooke v. Bool, (1928) 2 K.B. 578; Samson r. Aitehison, (1912) A.C 844; Wkeally v. 
Patrick, a837) 2 M. 4 W. 650. 

^ 5. Eggington v. Reader, (1936) 1 A.E.R. 7. 

6. Daniels v. Vaux, (1938) 2 A.E.R. &X ; Hewitt v. Bonvin, (1939) 161 L.T. 360 C.A. 

7. Geolbai v. Pestonji, 1935 Bom. 333 ; 37 Bom. L.R. 410. 
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of a particular work. When a person lent his car to his servant to take the 
latter’s friend to a theatre, he was held not liable for an injur; which 
occurred during the servant’s use of the car.^ The above test has to be 
applied also to find out which of two persons is the master in a particular 
case. If A has the loan of B'a driver to drive A’s car or A’ a horses for a 
journey, A is the master of the driver during that journey and not B- who 
pays the driver’s wages.^ But if A hires of B, a livery stable keeper, a 
carriage, horses and driver, or horses and driver alone to drive his own 
carriage, then B and not A is the master as the right to control is presumed 
to be in the owner of the horses. This was decided long ago in two well- 
known cases. Laugher v. Pointer^ and Quarman v. Burnett,* where the 
owner of a carriage who hired horses and driver of a stable keeper was held 
not liable for the negligence of the driver. On the ether hand in Jones v. 
Scullard,‘ an owner of a carriage, horses and harness who hired a 
driver of a livery stable keeper was held liable for the driver’s negligence. 
In cases where a person lets out a cab to another who pays the former a 
fixed amount out of his earnings, the relationship is prima facie that of 
bailor and bailee and not of master and servant. But in England, by. 
statute,* the registered owner is placed in the position of a master of '•the 
hirer or driver. In cases of this kind where there are apparently two 
masters, it is a question of fact in each case as to who exerones the control 
or has the right to do so.^ A nursing association who supplied nurses on 
payment was held not liable for the negligence of a nurse while on 
attendance on a patient.* Sometimes the facts may be complicated and the 
test of control may require further elucidation. In Oentury Insurance Co. 
V. N. I. Road Transport Boards, the Transport Board who were owners of 
lorries or petrol tankers had agreed with a certain firm of petrol suppliers to 
deliver through their lorries petrol from the suppliers to the suppliers* 
customers. Among other terms of the contract between them was a provi- 


1. Britt V. Galmeye. (1938) 44 T.L.R. 294. 

2. Donovan v. Laing Conttraetion Syndicate, (1893) 1 Q.B. 629 C.A. ; Berkim v. 

Stead, (1907) 23 T.L.R. 433. 3. (1826) 5 B. S C. 547. 

4. (1840) 6 M. & W. 499 ; this is so even if he habitually engaged the same driver ; 

Dewar V. Tasker, (1907) 23 T.L.R. 259 ; Jones v. Liverpool Corporation, (1885) 
14Q.B.D. 890; Waldoek Winfield, 2 K.B. 596; l.B.S. Navigation Co. v. 

B.I.S.N. Navigation Co., 1934 Rang. 185 (hirer of ship not master of serang). 

5. (1898) 2 Q.B. 565. 

6. In London by the London Hachney Carriage Act, 1843 (6 & 7 Viet., c. 86) ; outside 
London by the Town Police CiaU'ie.i Act, 1847 (10 Sc 11 Viet., o. 89) ; Bygraves v. Dicker, 
(1923) 3 K. B. 585; see aho Bombay Tramway Co. v. Khairaj, (1883) I. L. R 7 Bom. 119. 

7. See above, note 2 ; see also Bain v. Central Vermont By. Co., (1931) 3 A.C. 413 ; 

Bull 4- Co. V-. Mfest African Shipping Co,, (1937) A. C. 686 ; Murray v. Currie, (1870) 
L. R. 6 C.P. 24; Clelland v. Edward Lloyd, Ltd., (1938) 1 K.B. 172; Willard y. 
fTAi/rfey Zfrf., (1938) 3A.E.R. 779C.A. ; .dW«/v. Pauling, (1916) 19 Bom. L. R. 167; 
38 I. C 773 ; Kondwa v. Miskrijian, (1927) 30 Bom. L. R. 162 ; 1928 Bom. 91. ' 

8. Hall V. Lees, (1904) .2 K.B. 602. 9. (1942) A.C. 509. 
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sioa that all the employees of the lorry owners engaged in or abont such 
delivery should accept and obey the orders of the suppliers regarding snch 
delivery, the payme?its of accounts and all matters incidental thereto and 
the owners should dismiss any employee disregarding or failing to obey 
such orders. There followed, a proviso that nothing contained in this clause 
should be taken as implying that such employees were in any way the 
employees of the suppliers. A driver employed by the lorry-owners to drive 
the tanker negligently lighted a cigarette and threw the lighted match on 
the floor while his tanker was 'discharging petrol through its pipe to a garage 
of a customer of the suppliers and injury to property resulted. It was held 
that the driver was and continued to be the servant of the owners and not 
of the suppliers and that the owners would therefore be liable for his negli- 
gence. On the facts of this case the test of control is not quite simple or easy 
to apply without further explanation aud Lord Simon, L.O. and Lord Wright 
adopted a test used by Lord Bowen in an earlier case,^ vis., “ Whether 
the servant was transferred or only the use and benefit of his work 

4-A. Liabilities of Hospital Authorities. — In Hillyer v. Governors 
of St. Bartholomaiv Hospital,^ the Court of Appeal held that a hospital 
authority was not liable for injury to a patient doe to the negligence of the 
surgeon and nyrses in the course of an operation in the operating theatre. 
The decision could be rested on the narrow ground that on the facts of that 
case the plaintiff had not made out the negligence of any particular member 
of the staff of the hospital. But certain dicta in the judgments lent support 
to the view (a) that a hospital authority is not for the present purpose a 
master of the sargeon or nurse helping the surgeon under his orders, 
because it had no right to direct or control the doctors, nurses or other 
persons employed for skilled services in the manner of doing their work ; 
(fi) that the governors of a hospital admit a patient into it only on the terms 
that they arc responsible for the employment of a competent staff of doctors 
and nurses but not for want of care or skill in the performance of the 
latter’s professional duties. These views influenced later decisionsS in 
England but must now be regarded in view of the more recent ones as no 
longer authoritative. In Lindsey County Council v. Marshall,^ the House 
of Lords refrained from e.xpresBiiig an opinion on these cases and reserved 

1. Moore v. Palmer, (1836) 2 T. L. R. 781. 

2 (1909) 2 K. B. 830 ; as to a solicitor employed by a client, see Jarmain v. Hooper, 

(1843) 6 M. & G. 837 ; Smith v. Keal, (1882) 9 Q. B. D. 340 ; fftwUt v. Spiers, (1896) 
13 T. L. R. 64 ; s:ie also C/niversity of London Press v. University Tutorial Press, (1916) 
2 Ch. at p. 611. 

3. Biiit -v- Galmoye, (1928) 4AT. h. K.29A-', Strang etaays'Les mere yr. Clayton, (1936) 
2 K.B. 11; Dryden's. Surrey, C.C., (1936) 2 A.E.R. 536. See also Evans *yr. Liverpool 
Corporation, (1906) 1 K. 3. 160. A surpeon is not liable for the faults of the attendant 
staff; Morris v. iVinsbury-ln^hite, (Wil) 4 A. E. R. 494. 

4. tl937) A.C. 97. The decision was also rested on the invitor's liability for safety 

of the premises. * 
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it till the question came up for review directly, but held that the managers 
of a hospital or a nursing home wonid be liable for want of care on the part 
of a doctor or nurse in performing administrative or ministerial functions. 
Therefore an action was allowed against a local authority for harm suffered 
by a patient on account of the negligence of its doctors in admitting her 
into a maternity home in which another patient had suffered some days 
before from a contagious disease, vis, prferperal fever. In Gold v. 
Essex County Council'^-, the decision in Hilhiers' case was subjected 
to a close analysis and criticism by the 'Court of Appeal and it was 
held that a hospital authority was liable for the negligence of a radio- 
grapher employed by it in its X-ray department who caused injury to the 
infant plaintiff by his failure to provide adequate screening material in 
giving Grenzray treatment. The Court of Appeal refused to regard Hillyers' 
case as a binding or valid authority for anything more than that in that case 
the plaintiff did not make out negligence on the part of any particular 
person who took part in the work at the operating theatre. The decision in 
Hillyers' case was approved in so far as it laid down that a local authority 
which maintains a hospital and admits patients into it free of charge or 
otherwise is not responsible for the negligence of the visiting or consulting 
physicians or surgeons in doing their work. A distinction must be made 
between such people who are not under a contract of service and not there- 
fore employees of the hospital authority and the house-surgeons, nurses and 
other regular members of the staff. For- the negligence of these latter, a 
hospital authority would appear to be liable on the reasoning of the judg- 
ments in the more recent case. These judgments refuted the theory that 
there can be no liability for the negligence of a skilled servant like a 
surgeon or nurse® or that a nurse while under the orders of the surgeon in 
the course of an operation ceases to be the servant of the hospital authority. 
If of course a nurse merely carried out the orders of the doctor and was not 
guilty of any personal negligence, neither she nor her employer can be liable. 

5. Proof of relationship of master and servant. — It is on the plain- 
tiff to prove that the wrongdoer was the servant of the defendant. It 'may 
be presumed on particular facts. For instance it was held that where the 
defendant’s car collided with the plaintiff’s van and caused damage, mere 
proof of his ownership of the car supplied prima fade evidence of the fact 
that the driver was his servant and acted in the course of employment.® 

1. (1943) 3 A.E.R. 337. See also 54 L.Q.R. 553. As regards government hospitals 
in India, see below, para. 29. 

2. (1937) A.C. at p. 122, per Lord Wright. The reasoning in Wilsons ^ Clyde Coal 
Co.’s case, (1938) A.C. 57, below, para. 21, also .seems to militate against the view in' 
ffillyer’s case. 

3. Barnard v. Sully, .(1931) 47T. L. R. 557 ; Liladhar v. A^ar»7a/, I. L. R. (1937) 
Bom. 268 : 1937 Bom. 155 ; Bangalore Printing and PuUishinfl Co., Ltd. v. M. 1C. Murty, 
46 Mys. H. C. R. 166 : 18 Mys. L. J. 345. 
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6. Independent contractor. — It is necessary to dislingnish between 
a servant and an independent contractor. The latter is one who under* 
takes to do a certain work or produce a certain result for another but in the 
actual execution is not under the latter’s control,^ e,g., a building contractor. 
An employer of an independent contractor is not therefore liable for the 
faults of the latter or his servants. The rule would not apply if the employer 
reserves for himself a right* of control or actually exercises it.^ To this 
rule there are the following exceptions : (a) The employer is liable if he 
employs a contractor to do an unlawful act. A gas company which pro- 
posed to break open a public street without lawful, authority and employed 
a firm of contractors for the purpose was held liable for the latter’s 
negligence in doing the work resulting in injury to a person walking in 
the street.3 (&) The employer is liable if the employment of a contractor is 
improper or negligent, e. g., where a person entrusts the work to an incom- 
petent contractor, (c) When a person has under the common law or statute 
a duty which is personal to him, he cannot escape liability by delegating it 
to a contractor. Instances of such common law duties are the duty of an 
occupier of dangerous premises to a person on the highway,* to an invitee,* 
or to* the adjoining occupier, « that of an occupier of property to abstain 
from interfering with the support of adjoining land or premises,’^ or from 
causing harm by bringing dangerous things like fire, explosives, wild animals 
on his land,* that of a person who undertakes a dangerous work in a 
highway.® To this list of duties two more must now be added. One of 
them is the duty of a person who undertakes a dangerous work in another’s 
premises. This follows from the decision of the Court of Appeal in Honey- 
will & Stein, Ltd. v. Larkin Bros.*^ The plaintiffs who were installing a 
sound-reproduction apparatus in a cinema theatre employed the defendants to 
take a flashlight photograph of the interior of the theatre. On account of the 
defendants’ negligence there was a fire and the plaintiffs had to pay for the 
damage to the owners of the theatre. It was held that they could claim the 
amount they paid from the defendants. As the taking of a flashlight 

■ 1. Quarman v. Barnett, (1840) 6 M. A W. at p. 509. 

2. Perfor nting Right Society v. Mitchell, (1924) 1 K. B. 762 ; see also Bargett 
V. Cray, (1845) 1 C. B. 578 ; Union Steamthip Co. v. Claridge, (1894) A. C. 185. 

3. Ellis V. Sheffield Gas Consumer’s Co., (1852) 2 E. A B. 7b7. 

4. Above, Chap. VI, para. 14; see also Corporation of Calcutta -v. Anderson, (1884) 

I. L. R. 10 Cal. 445. 5. Above, Chap. XIV, para. 18. 

6. Above, Chap. VI, para. 61. 

7. Above, Chap. VI, para. 28. 

8. Above, Chap. VI, paras. 64, 73 ; see also Maang Pein v. Ma The Ngive, 
a925) I. L. R. 2 Rang. 549. 

9. Holliday v. National Telephone Co., (1899) 2 (j. B. 392., 

10. (1934) 1 K. B. 191 ; see also Matania v. Nat. Prov. Bank, (1936) 2 A. E, R. 
633; S. S. Pass of Ballater, (1942) P. 112; Mt. Sultan Bi v. Nand Za/, 1938 Nag»296 
(cutting a tree is not extra hazardous). 
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photograph Involves a fire and explosion it vras a dangerous work and the 
plaintiffs would be liable for the negligence of their contractors. The other 
is the duty of an employer to his workman to take dne care to provide 
competent fellow-servants, proper machinery and system of work. This is 
the result ('f the decision of the House of Lords in WUnons & Clyde Goal Go. 
V. English,"^ to be mentioned later. The dnty may be also under statute, 
e.g., the dnty nnder the Factories Acts to fence dangerons machinery in a 
factory,^ or under a Municipal Act to-nse care to light or fence gravel stacked 
for repair of a highway.* The tendency of bourts and Parliament is to 
extend the sphere of these special duties and thereby the responsibility of 
employers for the torts of contractors.* The employer will, of course, not be 
liable for his contractor’s ‘collateral’ or ‘casual’ negligence, that is, negli- 
gence which is not necessarily connected, with the work entrusted to the 
latter ; for instance, he would not be liable if a contractor employed by him 
to repair a house lets fall a tool on a person on an adjoining highway.* 

6-A. Absence of relationship of master and servant.— The relation- 
ship is absent in the following cases : — 

(i) Employer and independent contractor. — This has been considered 
already. 

(ii) Employer and servant of a contractor. — The employer of an , 
independent contractor is not liable for the wrong of a servant who works 
nnder the control of the latter. This wonld be the case even where the 
employer lends his servant to the latter.* 

(ill) Employer and delegate of a servant. — An employer is not liable 
for the wrong of a person to whom his servant delegates his work without 
his knowledge or authority.'^ 

(iv) Employer and servant whom hs is compelled to employ. — An 
employer is not liable tor the wrong of a servant whom he is compelled to 
employ e.g., a compulsory pilot.® 

1. (1938) A. C. 57 ; below, para. 21. 

2. Groves v- XVimborne, (1898) 2 Q. B. 403; below, Chap. XVII, paras. 2 and 4. 

3. Vitagapatam Municipal Council v. Foster, (1917) 1. L. R. 41 Mad. 538. 

4. Honeyvoill ^ Stein, Ltd. y. Larkin Bros., (193+) 1 K. B. at p. 197, per Slesser, 
L. J. See above, Chap. XV, para, 4. 

6. Above, Chap. VI, p. 165, and cases in notes 6 and 7 therein ; Penny v TVimkle- 
don U. D. C; (1899; 2 Q.B. 72, 78; Salmond, Torts, pp. 121, 122 ; Restatement, § 426. 

6. Rottrke v. White Moss Colliery Co., (1877) 2 C.P.D. 205 ; as to a case of an 
employer taking a loan of the contractor’s servants, see Jones v- Corporation of Liver- 
pool, (1885) 14 Q B.n. 890 ; Societe Maritime Fraucaise v. Shanghai Dock etc., Co., (1921) 

2 A.C. 417 n ; 125 L.T 134; see also Waldock v. Winfield, (1901) 2 K.B. 596 ; Johnson v. 
Lindsay, (1891) A.C 371. 

7. Gwilliam v. Twist, (1895) 2 Q.B. 84 ; Houghton v. Pilkington, (1912) 3 K.B. 308. , 

8. The Halley, (1868) L R. 2 P.C. at p. 201. The owner and master are now liable ; 
Pilotage Act, 1913 (2 & 3 Geo. 5, c. 31), s. 15. 

62 
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(v) Fellow-servant.— A. superior servant cannot be sued for the 
wrong done by an inferior servant without the former’s authority. It is 
their ultimate employer who is liable.^ It is on this principle that officers 
of the Crown are held not liable for the faults of their subordinates. The 
Postmaster- General was held not liable for a theft of parcels by some of his 
servants. As the Grown is exempt from snit,3 the result is that in cases of 
torts by servants of the Crown an action lies only against the actual tort- 
feasor but not his employers. Similarly, the directors of a company cannot 
be sued for the acta of their servants^ ; it is the company that is liable. 

(vi) Domestic relations. — A. father is not the master of hie child, nor 
a guardian of his ward, unless the child or ward acts de facto as servant, 


7. Tort committed by a serrant in the course of his employ- 
ment. — The liability of a master for his servant’s tort is usually referred to 
but not explained by the phrase respondeat superior, let the principal or 
master be liable. Nor does the maxim, qui facit per alium fucit per se, be 
who acts through another is liable as if he acted himself, furnish the reason 
of the rule of liability in tort. The maxim is usually cited in the law of 
agency, and is in that context an application of the rule of estoppel which 
prevents the principal from challenging the validity of contracts or other 
acts. of his agent within the scope of his authority. The liability of an 
employer for an unauthorised wrong of his servant rests on a different 
foundation and is a rule of convenience and expediency. The test of 
liability is whether the wrong committed by the servant is of the class of 
acts which are expressly authorised by the employer or is incidental to 
such acts, or in other words, whether the wrong is an improper mode 
of doing an act which is authorised or is incidental to such an act. To take 
a simple illustration, A is liable if his driver B drove bis car rashly and 
caused injury to another, but not if G, 4’b clerk took the car out without 
A’s or B's knowledge and caused injury by rash driving, Thi^ is because 
A had authorised B but not G to drive the car. In Beard v London 


1. Stone V. Cartwright, (1795) 6 T.R. 411. 

2. Lane v. Cotton, (1701) 1 Ld. Raym. 646 ; see also Bainbridge r. P. M. G., (1906) 

1KB. 178; Kynaston -o. A. G., iX’i'i'i') 49 T.L.R. 300. The same rule applies though a 
superior departmeut of state is incorporated by s tatute ; v. Public Works Com- 

missioneri, (1915) 1 K.B. 45 ; Macken tie- Kennedy v. Air Council, (1927) 2 K.B. 517. For a 
statutory exception, see the Ministry of Transport Act, 1919, 9 & 10 Geo. 5, c. 50, s. 26 (1) 
making the Minister liable for the acts and defaults of his subordinates. For a criticism 
of the rule, see Holdsworth, Vol. IX, 44 ; X, 655. 

3. Below, para. 27 and Chap. XIX, para. 16. 

4. Weirv. Barnett, (1877) 3 Ex. D. 32 ; Weir v. Bell, (1878) 3 Ex. D. 238. Nor can 
they be sued lot a wrong committed by the company ; British Thomson- ITouston Co. v. 
Sterling Accessories, Ltd., (1924) 2 Ch. 33. 

5. Luchmun v. Narayan, (1871) 3 N.W.P. 191. 
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General Omnibus Oo.,^ the owner of a bns was held not liable when the 
condnctor in the absence of the driver drove it throngh some by-streets for 
turning it round for the return journey and in so doing injured the 
plaintiff. Till the middle of the last century, the usual instances of 
employers' liability which came before the courts were those of negligent 
performance of the servant’s work, e.g., bad driving. The liability for 
servants’ trespasses was not recognised except when they were authorised 
or were the necessary consequences of the authorised act as in Gregory v. 
Piyerfi But since then . it has received considerable extension, and 
employers have been held liable not merely for the mistakes or carelessness 
of their servants but for their trespasses to person or property, wilful, 
malicious, fraudulent or even criminal acts, acts done against the express 
orders or instructions of the master and for the servant’s own and not for 
the master’s benefit. The essential condition is, as above stated, that such 
acts can be regarded as improper modes of performing the authorised acts. 
Some of these categories of servants’ wrongs may be considered. 

8. Conduct forbidden by the employer. — In Limpiis v. London 
General Omnibus Go,,^ an omnibus company was held liable when ^its 
driver raced with another bns and drove so rashly as to overturn it, not- 
withstanding the fact that he had been given express instructions by the 
company not to race with or obstruct other vehicles on the road. The 
reason was said to be that the driver was employed not only to drive but to 
get as much money as he could for his employers, if necessary, by outdoing 
their rivals and impressing the passengers favourably, and that an employer 
cannot escape liability on the ground of his having prohibited the wrong 
done by his servant or agent.* Similarly, a person was held liable when 
his servant had, in spite of his orders to the contrary, left a carriage 
and horse unattended in front of his own house into which he had gone 
during the dinner-interval.® In Canadian Pacific liailway Go. v. Lockart •, 
the Privy Council held that the applicant company was liable when its 
servant used his car in disregard of the written notices prohibiting emplo- 
yees from using privately owned motor-cars for the purpose of its business 
unless adequately protected by insurance. The servant was employed to do 
work as a carpenter and general handy-man and for that purpose he 

1. (1900) 2 Q.B. 630 ; if the driver allowed the conductor to drive, the master would 
be liable for the driver’s breach of duty, Ricketts v. Thos. Tilling, (1915) 1 K.B. 644; see 
also N'alini Ranjan v Corporation of Calcutta, (1935) I.L.R. 52 Cal. 983 : 29 C.W.N. 815 
(master held not liable when cleaner with whom the driver left the oar drove it). 

2. (1829) 9 B. & C. 591 ; above, para. 2. 

3. (1862) 1 H. & C. 526 ; see also Croft v. Alison, (1821) 4 B. & Aid. 590. 

4. Cf. a similar rule in the law of agency ; Edmunds v. Bushell, (186S) L.R. 1 
Q.B. 97, 99. 

5. Whatman v. Pearson, (1868) L.R. 3 C.P. 422 ; see also Engelkart v. Parrant, 

(1897) 1 Q.B. 240. 6- (19+2) A.C. 591. 
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reqaifed to go from one part of the coni pany’e premises to another* The 
means of transport nsad b; him for doing so was incidental to the perfor- 
mance of his authorised work and the fact that he did it in an unauthorised 
or prohibited mode would not take away the employer’s liability to a third 
party. If, for instance, the employer had forbidden him to drive his own 
motor car in the course of doing the master’s work, it might well have been 
maintained that he was employed to do carpentry work and not to drive a 
motor car, but it was not driving his car that was prohibited but the use of a 
non-insured car for performing the employer’s work. This case illustrates 
the care required and the difficulty sometimes involved in the application of 
the test of liability to actual facts. It is hardly necessary to add that a 
master is liable when his servant performs the authorised act in a mode 
which is merely unauthorised but not prohibited or forbidden. Where a 
workman who was asked by the employers to take over one of their lorries 
and give a message to a convoy which was coming by road took his father’s 
car instead of the employers’ lorry and negligently ran over and killed a 
person on the road, the latter’s widow was held entitled to recover damages 
from the employers. The workman’s use of his own oar instead of his 
employers’ did not make the journey an unauthorised journey but he did it 
only in an unauthorised way.i 

9. Fraud. — In the leading case of Barwick v. English Joint Stock 
Bank,^ a bank was held liable for the fraud of its manager. Willes, J., 
made the well-known observation : 

“With respect to the question, whether a principal is answerable for the act of his 
agent in the coarse of his master's business and for bis master's benefit, no sensible dis- 
tinction can be drawn between the case of fraud and the case of any other wrong.” 

In that case, the bank manager made a fraudulent representation to the 
plaintiff who on the strength of it supplied goods on credit to a customer of 
the bank and suffered loss ; and in doing so the manager acted in the bank’s 
interest and for realising the bank’s dues from that cnscomer. 'The phrase 
“ for the master’s benefit ” was therefore appropriate to the facts of that 
case, but was understood in later cases to imply that the master would not 
be liable if the wrong was committed not for his but for tbe servant’s own 
benefit. This view was corrected by the House of Lords in Lloyd v. Qra-.c, 
Smith & Oo.J where the defendants, a firm of solicitors, were held liable for 
a fraud committed by their manager for his own benefit on a client 
of llie firm. 

X. MeKtan v. Raynor Bror. Ltd,, (1942) 2 A.B.R. 650. 

2. (1867) L.K. 2 259. The employer's liability for fraud or deceit was recognised 

long ago i L/ertt v. Nieholi, (l700) 1 Salk. 289 ; Armory v. Delamirie, (1721) 1 Stra. 605 ; 
Sm. L.C., Vo). 1, 393 ; abo\e, Chap. V, paras. 26 and 60; donbt was created by Udell v. 
Atherton, (1861) 7 H. & N. 172. 

3. (1912) A.C. 716 ; Uxbridge Bridge Society v. Pickard, (1939) 2 K.B. 248 C.A, 
JHnabandu v. Abdul Lati/, a922) l.L.K. 50 Cal. 258 : 27 C.W.N. 18. 
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10. Wilful injury to person. — In Seymour v. Greenwood,^ a person 
was held liable Cor assault and bodily h^rin caused wilfully by his servant, 
the conductor of an omnibus, who violently threw out a passenger 
whom he considered drunk and offensive. It was part of his duty to 
keep out passengers of that kind and his conduct amounted only to an 
excessive or improper performance of it. In Bayley v. Manchester, 
Sheffield and Lincolnshire By. Go.,* a railway company was held liable 
when a porter in their, employ violently pulled out a passenger from a 
train which was about to start, under a misapprehension that he was in the 
wrong train. In Poland v. Parr & Sons,* a carter in the defendant’s 
employment was following close behind a waggon laden with bags of 
sugar and driven by one of his employers. He saw a boy walking beside 
the waggon with his hand upon one of the bags and gave the boy a blow on 
the back of the neck, with the result that the boy fell down and his foot 
was injured by the wheel of the waggon. It was held that as the carter 
suspected the boy of stealing the sugar, he had implied authority to make 
reasonable efforts to protect and preserve his master’s property and his act 
was only a mistaken and excessive performance of his duties. The 
employers were therefore held liable. On the other hand, a water company 
was held not liable for assault committed by their agent when executing a 
distraint warrant for recovering their water-rate.* An assault, and much 
less, violence like shooting® are not reasonably incidental to an authority to 
distrain. But when the defendant, a furniture dealer, sent his manager to 
retake an article of furniture from a customer who had hired it under the 
hire-purchase system and had defaulted in ihe payment of an instalment, he 
was held liable for an assault committed by his manager on the landlady of 
the house in which the hirer was lodging, by forcibly removing her from 
the furniture.® The manager’s authority involved the power to remove 
any obstruction in the- way of retaking the article. Employers have been 
held liable for an illegal arrest or imprisonment by their servants.’' In 
Ooff V. Great Northern a railway company was held liable for an 

1. (ISbli 7 H. & N. 355 ; for similar cases see Lowe v. £?. iV. Jiy. Co., (1893) 
62 L.J.Q.B. 524 ; Hutehim v. Lo7idon County Council, (1916) 32 T.L.R. 179 ‘, Smith v. 
North Metropolitan Tramways Co., (1891) 55 J.P. 630; Whittaker v. London County Council, 
(1915) 2 K.B. 676. 2. (1872) L.R. 7 C.P. 415 ; 8 C.P. 148. 3. (1927) 1 K.B. 236. 

4. Richards v. West Middlesex Waterworks Co., (1884) 15 Q.6.D. 660 ; see also 
Radley v. L. C C, (1913) 109 L.T. 16. 

5. KinseUa v. Hamilton, (1890) 26 L.R. Ir. 671. 

6. Dyer v. Munday, (1895) 1 Q.B. 742. 

7. As to the liability of the Governmeat for an arrest by a police officer, see 
below, para. 29. 

8. (1861) 3 E. & E. 672 ; for other cases, see Moore y. Metropolitan Ry. Co., 
(1873) L. R. 8. Q.B. 36 ; Kirkstall Brewery Co. v. Furness Ry. Co., (1874) L.R. 9 
Q.B. 468 ; Van Den 'Eynde v. Ulster Ry, Co., (1870) 5 Ir. R.C.L. 328 ; Ferey y. 
Corporation of Glasgow, (1923) 2 A.C. 299. 
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arrest of a passenger by a railway servant for non-payment of his 
fare. On the other hand, in Poulton v. London and South Western 
By. Gn.,^ the defendants, a railway company, were held not liable when a 
station-master detained the plaintiff, a passenger, on an unfounded suspicion 
that he took his horses in a train without paying for them, as the Railway 
Act then in force gave power to railway servants to detain a passenger only 
if he failed to pay his own fare but not that for his goods.^ In other words, 
the station-master had, under the circumstances wrongly supposed by him 
to exist, no authority to arrest. The Railway Acts now in force in England 
and in India define with precision the powers of arrest by railway officers 
and the circumstances and the manner in which it can be made, A railway 
company can be held liable only for an excessive or mistaken exercise of 
such powers but not for an unauthorised assumption of powers which do 
not exist. Thus in the case of a person travelling without a ticket or with 
a lower class ticket in a higher class compartment, the power to arrest 
arises only if he refuses to give bis name and address or gives a name and 
address which appear to be false.^ Therefore a passenger who was 
wrongfully detained on suspicion that he travelled in a first class com- 
partment with a lower class ticket could not sue the railway company.* In 
a Bombay case,® a suit against a railway company by a person who was 
assaulted and detained by a railway guard on suspicion of his having 
improperly pulled the communication chain was dismissed as the guard had 
no authority to act in the manner he did, even if the facts supposed were 
true. On the other hand, a railway company was held liable when a 
railway constable arrested a person on suspicion of felony without 
reasonable cause.’ A bank was held not liable when its manager gave 
into police custody a well-kuown trader of the same place whom he 
suspected of fraud in connection with a bill of exchange.^ It would be 
otherwise if an arrest by a servant can be reasonably considered 

1. (1867) L.R. 2 Q.B. 534. 

3, There was a dictum of Blackburn, J., in this case that the company could not be 
liable for an arrest which was not within its corporate powers. This is material for the 
present purpose only to show that the company could not have authorised its servants to 
make the arrest; below, para. 14. 

3. Indian Railways Act, 1890, s. 133. 

4. OrmUton v. G. W. Ry., (1917) 1 K.B. 598. 

6. Girjashankar v. B. B. ^ C. /. Ry. Co., (1917) l.L.R. 43 Bom. 103: 20 Bom. 

L. R. 126. 6. Lambert v. G. E. Ry. Co , (1909) 2 K. B. 776. 

7. Bank of N. S. Wales v. Omton, (1879) 4 A C. 270 ; see also Abrahams v. 
Deakin, (1891) 1 Q. B. 516 (manager of public bouse had no authority to give 
a person into custody on a charge of attempting to pass bad money) ; Knight v. N.M. 
Tramways Co., (1893) 78 L.T. 227 (similar case) ; Stevens v. Hinshdwood, (1891) 65 J.P. 
341 (a carrier's servants giving the servant of a rival carrier into custody on a charge of 
loitering with intent' to commit a felony). 
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necessary on an occasion of emergency to secure the master’s property*. 
In Ryan v. FUdes * the managers of a school were held liable to pay 
damages for injury caused by a school mistress giving a box on the ear of 
one of the pupils causing him deafness. The managers were, however, 
entitled to indemnity by way of contribution under the Law Reform 
(Married Women and Tortfeasors) Act, 1935. 

11. Wilful injury to property and reputation.—Employers have 
been held liable for trespass to immovable property,^ conversion^ or theft 
of goods,^ deceit,^ defamation,? or malicious prosecution, > committed by 
their servants. 

12. Wrong done for the servant’s own benefit or amusement.— 
The fact that the servant did the wrong for his own purposes, convenience 
or benefit, or against the master’s express orders wonld be material in 
ascertaining whether the wrong was of the class of authorised acts or 
incidental to them, but would not preclude liability if the wrong is found to 
be of that description. » A driver who takes the master’s car out without 
his knowledge or authority for a joy ride with his friends will not make 
the master liable for an accident on the way.*° If while driving the cdr on 

L Alim V. L. S. IV. Ry. Co., (1870) 6 Q.B. 65 ; Santon v. Waller, (1901) 1 K.B. 
390 ; Siedman v. Baker, (1896) IS T.L.R. 4Sl ; Stevens v. Midland Counties Ry. Co., 
(1854) 10 Ex. 352 E dtoards v. Midland Ry. Co., (1880) 6 Q.6.D. 287 ; Cullimore v. Savage 
South Africa Co., (1903) 2 Ir. R. 589 ; Charleston v. London Tramways Co., (1883) 32 Sol.J. 
557. 2. (1938) 3 A.E.R. 517. 

3. Bolingbroke v- Swindon Local Board, (1874) L.R. 9 C.P. 575 ; Geh Choon Seng 
y. Lee Kim Soo, (1925) A.C. 550 ; Huzzey v. Field, (1835) 2 C.M. & R. 432 (invasion of a 
light of testy) ; cf. Joseph Rand Ltd. y. Craig, (1919) 1 Ch. 1 (master held not liable when 
servants to save themselves trouble tipped refuse on plaintiff's land instead of on land 
set apart for the purpose). 

4. Armory y. Delamirie, (1721) 1 Stra. 505; Sm. L.C., Vol. I, 393; above, Chap. V, 
paras. 26 and 60. 

5. Abraham v. Buttock, (1902) 86 L.T. 796 ; cf. Cheshire v. Bailey, (1905) 1 K.B. 
237 ; Giblin v. McMullen, (1868) L.R. 2 P.C. 317. 

6 fferny. Nichols, (1700) 1 Salk. 289; Lloyd y. Grace, Smithy C7e., (1912) A.C. 
716; Barwick v. English Joint Stock Bank, (1867) L.R. 2 Ex. 259; cf. Newlands 
y. National Employers' Accident Association, (1885) 54 L.J.Q.B. 428; Whitechureh 
y. Cavanagh, (1902) A.C. 117. 

7. Citizens’ Life Assurance Co. v. Broom, (1904) A.C. 423 ; Mati Lai y. Indra Nath, 
(1909) I.L.R. 36 Cal. 907 : 13 C.W.N. 1165 ; cf. Glasgow Corporation y. Lorimer, (1911) 
A.C, 209 (where a corporation was held not liable for a slander by one of its tax collec- 
tors in the course of a wordy altercation with the tax- payer). 

8. Abrath v. N.E. Ry. Co., (1886) 11 A C. 247 ; Sarat Chandra Roy y. Daselat Singh, 
(1905) 10 C.WN. 723 ; Municipal Board of Massoori y. Goodall, (1904) T,L.R. 26 All. 482 : 

1 A.L.J. 195 ; cf. Raghunath v. Motham, 1933 Nag. 299. 

9. For other illustrations, see Stevens v. Woodward, (1881) 6 Q.B.D. 318 (clerk using 
lavatory room of employer in his absence and negligently leaving off tap turned ; employ- 
er not liable) ; cf. Ruddiman v. Smith, (1889) 60 L.T. 708 (a similar case where the tap 
was in the servant's room and master held liable). 

10. Sanderson y. Collins, (1904) 1 K.B. 628 ; cf. Britt v. Galmoye, (1928) 44 T.L.R. 294. 
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the master’s business the driver took a detonr to eai! on a friend of his own, 
the master may be liable,^ bat not if the deviation from the aatborised 
ronte was so complete that it conld not be regarded as incidental to the 
performance of his work-* If, however, the car was entrnsted to the driver 
to be nsed as be liked daring the day and he nsed it for his own pnrpose, 
the master will be liable.® Where the plaintiff complained of injnry caused 
by the negligence of a boy who was employed by the defendants as a rounds- 
man and who knocked her down while he was riding his employers’ bicycle 
with his employers’ manager’s permission, in going home to his dinner, it 
was held that his negligence was not in the coarse of his employment and 
the defendants were not liable.* A taxi-company was held liable for an 
injnry which occurred while a driver of theirs was driving a car under the 
orders of their general manager for the latter’s nse, thongh the car had been 
reserved for the exclusive use of a enstomer and the general manager had 
no authority to use lt,“ The driver bad no reason to suppose that the 
order was improper, and was held to be acting in the defendants’ employ- 
ment. A local anthority was held liable when a schoolmistress employed 
in one of their elementary schools ordered a yonng pnpil to go and poke the 
fire *in the stove in the tiffin room for preparing her tiffin, and the 
girl while doing so, sustained injury by her clothes catching fire®. The 
order was regarded as reasonably incidental to the discipline which a 
teacher is expected to exercise over the pupils. In Jefferson v. Derbyshire 
Farmers, Ltd.,’’ a servant of the defendants who were using the plaintiff’s 
premises as a garage lit his pipe and threw the match on the floor while 
drawing motor spirit from a drum. The spirit caught fire and the shed was 
burnt. The defendants were held liable as the servant’s act was a negligent 
performance of his work, viz., drawing motor spirit. This decision was 
approved in a similar case decided by tbe House of Lords, Century Insu- 
rance Co. V. N. I. Road Transport Board,^ already referred to. It was 

1. Jotl't. Marrimn, (1834) 6 C. & P. 501, ptr Parke, B.; Aitehiton v. Page Moiort, 
(1936) 134 L.T. 138 ; Roberts v. Shanks, (1923) 37 Bom. L.R. 548 : 1935 Bom. 360 ; Stanes 
Motors, Ltd. v. (1935) I.L.R. 59 Mad. 402 : 70 M.L.J. 155. 

3. Storey v. Ashton, (1869) L.R. 4 Q.B. 476; Mitchell v. Crasswelkr, (1833) 13 C.B. 
237, 243 ; Raymr v. Mitchell, (1877) 2 C.P.D. 357. 

3. Venables v. Smith, (I877j 2 Q.B.D. 279. 

4. ffigbid V. fTammete, Ltd., (1932) 49 T.L.R. 104. 

3. Irwins. Waterloo Taxi-Cab Co., (1912) 3 K.B. 388. 

6 Smith V, Martin, (1911) 2 K.B. 775; See Fryer -v. Salford Corf oration, (\SW) 
1 A.E.K. 617 (child's apron catching 6re during instructions in cookery, school authority 
held liable). For other cases of negligence of schoolmasters, see Jones v. London County 
Council, (1932) 48 T L.R. 577 ; Ransthorne v- Ottley, (1937) 3 A.E K. 907. 

7. (1921) 2 K.B. 281. 

8. (1943) A.C. 509. The H.L. overruled Williams v. Jones, (1866) 3 H. 4 C. 602, and 
approved the minority view of Blackburn and Mellor, JJ. therein. There a carpenter 
working in a shed lighted his pipe from a match which he threw on the floor. It was 
held that for the Are and injury resulting, his employer was not liable. 
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held in that case that the negligent act of the driver in lighting a cigarette 
and throwing away the lighted match on the floor while petrol was being 
discharged throngh a pipe into a tank was in the course of his employment. 
Therefore his employers would be liable and their insurers were bound to 
pay for the damage. 

13. Delegation by a servant.— When a person’s servant delegates 
his work to another without his authority or knowledge and for his own 
benefit or convenience, the master will not be liable for the wrong commit' 
ted by the delegate as there is no relationship of master and servant between 
these persons. He would not also be liable for the negligence of the servant 
in delegating the work to another as delegation is not within the implied 
authority of a servant. ^ Even in cases of emergency there is no authority 
to delegate if the master could be communicated with. ^ When a driver 
allows a conductor to drive a bus in his presence and an injury results, Jthe 
case is not one of delegation but improper performance of the driver’s work 
suid the master may be liable. 3 

14. Liability of a corporation — It is on the principle of vicarious 
liability that corporations are made to pay damages from their funds for 
wrongs which they themselves are incapable of committing.* Theiy are 
liable even for torts requiring a mental element as an ingredient, though 
they themselves have no mind, e.g., malicious prosecntion,3 malicious 
libel,* deceit.'' In India local authorities like municipalities and district 
boards have been held liable for the faults of their officers or servants.* On 
the question whether a corporation can be held liable for an ultra vires tort, 
there is a difference of opinion among text writers * but the weight of 
authority is in favour of the view that a corporation would be liable for the 
tort of its servant committed in the coarse of some enterprise or business 
which, though ultra vires or beyond its corporate powers, was expressly 
authorised or ratified by it. In other cases a corporation may not be liable. 

1. GiuilUam v. Twisty (1895) 2 Q.B. 84; Cox Midland Cotmties Ry- Co., (V&W) 
3 Ex. 268. ' 2. Houghton v. Pilkington, (1912) 3 K.B. 308. 

3. Riekettt jr. Tilling, (1916) 1 K.B. 644 ; >ee also Wheatley v. Patrick, (1837) 
2 M. & W. 650. 

4 Mertey Docks and Harbour Board v- Gibbs, (} 864) L.R. 1 H-L. 93 ; above. Chap. VI, 
para. 16 ; below. Chap. XIX, para. 22. 5. Above, Chap. VIII, par.*!. 13, 

6. Above, Chap. VIT, para. 29. 7. Chap. IX, para. 15. 

8. Vieagapatam Municipal Council v. Foster, (1917) I.L.R. 41 Mad. 53S ; Jakhu v. 
Benares Municipal Board, 1938 All. 66 ; below, para. 29. 

9. Salmond, Torts, pp 59-62 ; WlnSelil, Law of Tort, p. 114; Dr. S. C. Bagchi,Law 
of Corporations-, 1928 (Tagore Law Lectures, 1914). pp. 254-259 ; contra, A. L. Goodhart, 
Essays in Jurisprudence and Common Law, p. 91; Clerk & Lindsell, Torts, pp. 55, 56 ; 
Jenks, New Jurisprudence, pp. 115, 116. In Poalton v. London ^ S. W. Ry. Co., (1867) L.R. 3 
Q. B, 534, above, para. 10, the dictum of Blackburn, J , was against liability and was the 
starting-point of the controversy. Campbell v. Paddington Corporation, (1911) 1 K-B. 869, 
however, favoured liability. 

63 
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15, Policy of the rale of employers’ liability. — The rale of emplo- 
yers’ liability for torts of servants in the coarse of their employment is in 
its present form a remarkable instance of jndicial legislation in modern 
times. It was deveiopei by judges daring the second half of the last 
oeotnry to meet the sitaation created by the growth of rich corporations 
like railway companies who conld act only throngh their agents or servants 
and by the great scope in modern conditions of life for injnries by servants 
who are themselves too poor to make reparation to the persons injured. Its 
policy and rationale may be stated to be that the employment of servants is 
in the natnrs of an nltra-hazardoos activity and the bnsiness or industry 
for vrhich they are employed shonld in justice bear the cost of repairing the 
harm which is involved in its prosecution. A similar policy underlies the 
Workmen’s Compensation Act. These policies are in effect carried out by 
employers ineuriog themselves against liability for injury to third parties as 
well as to their workmen. The owners of motor cars are compelled by statute 
in England to insure themselves against third-party risks and similar legia- 
lation^ has been enacted, thongh it has not yet been bronght into force, in 
India. The liability of the employer does not depend on any fault of his by 
wray of fatlnre to control his servants. Indeed in many eases there may not 
be even a possibility of control. Therefore phrases appropriate to the policy 
of an Older age are unsnitable gnides in working the modern rule. That 
this rule is in accordance with prevalent ideas of social justice* is evidenced 
by legislation like^the Employers’ Liability and Workmen’s Compensation 
Acts. During the last fifty years in England,* it has advanced by rapid 
strides and even in the field of crime.® 

16. History of the role of employers' liability.— The history cf the doctrine 
shows that its scope was determined by the social conditions and needs of different 
times.® if we go back far enough into the past, we shall see a measure of responsibility 
much severer thau the pretent rule. A. man was absolutely liable for the act of his slave 

1. Above, Chap. XV, para. 1. 2. Motor Vehicles Act, IV of 1939, Chap. Vll I. 

3. See, however, Baty, Vicarious Liability, p. 150 ; see also Bramwell, B., in 
Collett V. Poster, (1837) 2 H. & N. 356; Jessel, M.R., in Smith v. Keal, (1882) 
9 Q.B.D. 340. 

4.. As to American law, see Burdick, Torts, pp. 134-219; Cooleyf Torts, Vol. II, 
Chap. XVI [I. In France, the employer is liable only if he cannot prove that he could 
not have prevented the wrongful act of the servant; French Civil Code, Art. 1384. In 
Germany there are dillerent rules for ditierent employments: Schuster, Germau Civil 
Law, p. 136. As to comparative law on this subject, see Baty, Vicarious Liability 
Chap. IX. 

5. E.g., the Public Health Acts and the Sale of Food and Drags Act, 1875 (38 & 39 
Viet, c. 63, s. 28) ; Commissioners of Police v. Cartman, (1896) 1 Q.B. 6SS ; Allen v. White- 
head, (1930) 1 K.B. 211 ; Davies v. May, (1937) 2 K.B. 366 ; B. v. Mahadevappa, (1926) 
29 Bom. L.R. 153; Maung Ba Cho v. R., (1934) I.L.R. 12 Rang. 300. 

6. For the history, see Pollock and Maitland, Vol. II, p. 538 ; Wigmore, Anglo- 
American Essays, Vol. HI, p. 495 ; Holdsworth, Vol. Ill, p. 382 ; Vol. VIII, p. 472; Fifoot, 
English Law and its Background, p. 177 ; H.M. Oest, Lawyer and Literature, pp. 327, 233 
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or dependant and it was only a later concession that he could escape its penal conse* 
quences by a noxal surrender. This rule and its counterpart, vit,, the right of the house- 
holder or master to demand reparation for an injury to or the taking away of his 
dependant or slave, prevailed in the laws of the Roman as well as the Germanic peoples 
and were incidental to their social organisation on the basis of status and kindred. This 
primitive rule of liability involved not merely reparation but also punishment or 
vengeance at the hands of the injured person or his kinsmen ; and modern distinctions 
dietween civil and criminal responsibility were then unknown.^ By the fourteenth century 
the change in social conditions and the influence of civilised ideas of justice led to the 
mitigation of the old rule in the field of criminal law and a person was punished for a 
wrong done by his servant, only if he had expressly commanded it. A similar rule came 
to prevail also in an action of trespass which, it may be remembered, came of a penal 
stock .and had originally also a criminal aspect.* This was the position during the next 
three centuries, but certain exceptions had sprung up. (i) Householders were held liable 
for damage to their neighbours by fires which started in their houses by the acts of their 
servants or guests, but not strangers.^ (ss) Bailees in general, and carriers and 
innkeepers in particular, were absolutely liable for the loss of goods caused by the 
wrongful acts of their servants or even strangers.* Similarly persons who pursued a 
particular calling, e.g'-, a smith, surgeon, vinter, butcher, were liable for damage due to 
their own or their servant's fault.* (iii) By statute,* bailiffs, sheriffs, gaolers, etc., were 
made liable for the misdeeds of their servants in or about the duties pertaining to tbeir 
office. By the seventeenth century the growth of commerce and industry had brought 
principles of the law of agency into prominence. The liability of an owner or master 
of a ship for the fault of the crew which was enforced by the courts of Admiralty 
on the analogy of the Roman law became ultimately a rule of the comman law courts 
which todk over a greater part of the Admiralty jurisdiction during the seventeenth 
century. These principles were co-ordinated and given a formal expression by Holt, 
C. J., who is regarded as the founder of the modern rule of employer’s liability for 
unauthorised acts of their servants. He held in a number of cases* that a master or 
principal was liable for the act of his servant or agent, if his command or authority 
could be implied, though it was not express, as where the agent acted ‘on behalf of 
the master' or ‘for his benefit’ or was ‘about his business.’ In the nineteenth century 
the doctrine of implied command was enlarged to suit new conditions and superseded 
by a new one, or's., that the wrong should be ‘within the scope of the servant’s 
authority,’ or ‘of the class of authorised acts.' The persistence of phrases like ‘ for 
the master’s benefit' even after the old theory to which they were appropriate had 
been given up, led to a misconception which was removed by the decision of the' 
House of Lords in Lloyd v. Grate, Smith ^ Co.^ 

17. Employer’s liability for servant’s tort not in course of 
employment. — An employer may be liable for bis servant’s tort indepen* 

1. Above, Chap. I, para. 5 ; Chap. XIV, para. 101 ; Chap. XV, para. 14. 

2. Above, Chap. I, para. 11. 

3. SeauHeu v. Fingham, (1401) V. B. 2 Hen. IV, fo. IS, pi, 5 ; above. Chap. VI, 

para. 73. 4- Above, Chap. XV, paras. 6 and 13 ; Holdsworth, Vol. Ill, p. 386. 

5. Holdsworth, Vol. Ill, p. 336. 

6. Statute of Westminster II, c. 2 j for others, see ;P. & M., Vol. II, p. 533. The 
phrase respondeat superior comes from these statutes. 

7. E.g., Bolsoft V. Sandford, (1795) 2 Salk. 440 ; Tubervitle v. Stamps, (1698) 

1 Ld. Raym. 264; ffern v. Mitkols, (1795) 1 Salk. 289 ; for other cases, see Holdsworth, 
Vol. VIII, p. 476. 8. Above, para. 9. 
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dently of the rule now discnssed in certain oases, (a) The engagement 
of the servant may amount to negligence. Thus a clock-repairer who 
negligently engaged a dishonest servant without enquiry into his antecedents 
was held liable for theft of jewellery by that servant whom he (the 
employer) had sent to his customer’s house to wind a clock there. ^ 
But if there was no negligence in engaging the servant, the defendant 
would not be liable.® (6) By reason of* a contractual or other special 
obligation, e.ff., a bailee’s or common carrier’s liability for loss of a 
chattel entrusted to him dne to his servant’s dishonesty.® 

17-A. True category of employers’ liability. — We are accustomed 
to regard this liability as delictual or pertaining to the law of torts. This is 
partly because the remedy against the employer in the old procedure was 
the action on the case which was a delictual form of action and partly also 
because the employer's liability for his servant’s tort was at an earlier time 
associated with some fault which could be imputed to him. But in view of 
the extension of the.role in recent times it is worthwhile noting that the 
employer is now held liable absolutely, though he has committed no tort 
whatever. His liability is baaed more or less on a policy of social insurance 
and te regard it as tortious is a fiction, at all events at the present day. 
But this fiction appears to be respouaible for importing notions into this 
branch of law which can be justified only on the basis that the employer’s 
liability is for a tort. Thus as we will see presently the King is' not in 
England liable for the tort of his servants and the remedy of petition of 
right which is available in cases other than tort, e.ff., breach of contract, 
is not available for his servant’s tort. A similar immunity is also conceded 
to the Governments, Central and Provincial, in India. It would seem that^ 
these results mqy not be so unquestionable as they are now treated by the 
courts, if employers’ liability is assigned to its proper and an independent 
category and not to the sphere of tort.^ 

t 

18. Esceptions to the rule of employers’ liability.— To the rule 
of employers’ liability for torts of servants in the course of employment, 
there are two exceptions : (a) the doctrine of common employment, (5) the 
immunity of the Crown from liability for the torts of its servants. 

19. Doctrine of common employment.— The doctrine means that a 
master is not liable to a servant who is injured by the wrongful act of a 
fellow-servant who is at the time in a common employment with biTn , It 
was first propounded by Lord Abinger in Priestley v. Fowler.* In that 

1. Dd Parrell v. Walktr, (1932) 49 T.L.R. 37. w-— 

2. MiHt% V. Silvtrton, (1920) 36 T.L.R. 399. 

3. Above, para. 11, note 5. See also Carriage of Goods by Sea Act, (XXVI of 19251 
Soh. Art. IV, a. 2 (y) ; Brown v. Ilarriton, (1927) 96 L. J.K.B. 1025. 

4. Above, Chap. I, para^ 20. 5. (1837) 3 M. & W. 1. 
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tfase, the plaintiff alleged that he was directed by the defendant, his 
employer, to go in a van conducted by another servant, and the van, being 
in an unsafe condition and overloaded, broke down, and the plaintiff’s thigh 
was fractured. Lord Abinger dismissed^ the action on the ground that 
a servant must be deemed by accepting the service to have consented to take 
its risks also, and that these risks include the faults of his fellow-servants. 
The doctrine was confirmed soon after by Shaw, C. J., in the Supreme Court 
of the United States^ and by Baron Alderson in an English case.^ It was 
explained by these judges on other grounds also besides that of consent, vis., 
first, that there was an implied contract of the servant to take the risks of 
the negligence of his fellow-servants, and secondly, that the relation between 
master and servant being governed by contract the parties had no rights or 
duties apart from the contract, and the servant- cannot recover in the 
absence of a contract on the part of the master to indemnify him against 
such risks. Thus it happened that while the rule of employers’ liability was 
being enlarged, it was in a particular application of it narrowed by a cross- 
current of judicial policy. The doctrine became unpopular and was open to 
the reproach that it^ favoured employers at the expense of workmen. The 
result was the passing of the Employers’ Liability Act, 1880, « which intfo- 
duced a number of exceptions to it. In cases not falling under the Act, 
it is still applicable. But courts are in no mood to extend it and would 
rather incline to restrict its operation. This is illustrated by two recent 
decisions of the House of Lords.* Besides the rule rests for its support, in 
part, on the well-known but now exploded fallacy that parties to a contract 
are immune from obligations under the general law and outside the terms 
of the contract.* 

20. The doctrine of common employment in India.— It was held 

in an Allahabad case^ that in the absence of similar legislation the doctrine 

was applicable, but it is very doubtful if Indian courts are bound to follow 

a rule which is admitted to be unjust, and has been abrogated by statute in 

England in the case of important employments.* This view has now been 
1 : 

1. “ Indignantly see Radelifft v. Ribble Motor Servicco Ltd., (1939) A,C. 216 

at p. 238. 

2. Patmdl v- Boston and Woreester Railroad Corporation, (1842) 4 Mete. (Mass.) 49^ 
printed in 3 Macq. (H.L.Sc.) and 149 R. R. 262. 

3. ffutcAinron v. Yori ^ Ntweasth Ry. Co., (1850) 3 Ex. 343 “ Lord Abingef 

planted it, Baron Alderson watered it, and the Devil gave it increase ", Kenny, Cases on 
Torts, p. 90. See also Tanney y. Midland Ry. Co., (1866) L.R. 1 CP. at p. 296, ptr 
Erie, C.J. 4. Below, para. 25. 

5. Wilsons and Clyde Coal Co. v. English, (1938) A.C. 57, 79 ; Radelifft v. Ribbli 
Motor Services Ltd,, (1939) A-C. 215 ; below, para. 21. 

6. Above, Chap. XIV, para. 60. 

7. BUmehette y. Secretary of State for India, (1912) 9 A.L.J. 173 : 13 l.C- 4l7 ; see 
also Abdul Ati% v. Secretary of State, (1931) 26 Sind I..R. 282, 

8. Pollock, Torts, (13th Ed.), p. 628, note («) i W. A. Robson, ,61 L.C^.R. 196. 
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taken in a considered decision oC the Nagpnr High Conrt,i where Stone,' 
d. J., observed, ** when one finds a mle has been abrogated by legislation 
that rale becomes an unsafe guide.” In a Privy Goancil decision Lord 
Wright referred to this Nagpur ease apparently with approval but did not 
express any final conclusion on the question.^ 


21. Cases where the doctrine of common employment does not 
apply. — The doctrine is not applicable where the injury to a workman is 
due to the following causes ; (a) Negligence or want of dne care of the 
employer in respect of his three-fold obligation to his servant, vie., to 
provide the servant, first, with competent fellow-servants, either by select- 
ing such servants or discharging incompetent ones.^ second, with proper 
plant, machinery or material and third, with a proper system of work and 
effective supervision.* These duties of the employer to the employee have 
long been recognised but as some of them could rarely be discharged by 
the employer himself and could only be entrnsted to competent and skilled 
servants, the question has arisen whether he could plead their negligence 
as a defence to an action by an injured workman. In Fanlon v. Denville,^ 
th^ Court of Appeal held that he could ; but this is n?> longer law after 
the decision of the House of Lords in Wilsons & Glyie Coal Co. v, 
English.'^ In this case, the defendants, mine-owners, were sued for injury 
to a workman in one of their mines resalting from an unsafe system of 
work and it was held that they were liable and could not plead as a defence 
that they had delegated their duty to provide, a safe system of work to a 
competent servant. “ It is the obligation which is personal tb the employer 
and not the performance." “ It is his personal duty, whether he performs, 
or can ^rform it himself, or whether he does not perform it, or cannot per- 
form it, save by servants or agents. It was also held in this case that 
the defence was not available for another reason, viz., that the servant to 
whom the employer’s duty was delegated, was not, in the discharge of that 
function, engaged in a common employment with the injured workman. 
Undoubtedly this is a decision of great importance in this branch of law 
and has the result of curtailing the operation of the doctrine of common 

1. Secrelary of State y. Ruikmini Bai, LL.R. 1938 Nag. S4; 1937 Nag. 354, 368 
(action nnder the Fatal Accidents Act by representatives of employee of G. I. P. Ry., 
killed by negligence of feilow-employee, allowed). 

2. Brocklebank Ltd. v. tfoor Ahmade, 1940 F.C. 225. 

3. Senior v. Ward, (1859) 28 L.J.Q.B. 139 ; Tarrant v. We6i, (1856) 18 C.B. 797 ; 
JoHU V. Canadian Pacific Ry. Co., (1913) 83 L.J.P.C. 13. 

4. Wihont ^ Clyde Coal Co. v. EnglUh, (1938) A.C. 57 at 78, 86. See also Smith v. 

Baker, (1891) A. C. 325; Monaghan v. Rhodej, (1920) 1 K. B. 487 ; Cole v. Be Trafford 
(No. 2), (1918) 2 K.B. 523 ; Toronto Power Ca. y. Patkwan, (1915) A.C. 724 ; Speedy. Thomat 
Swift ^ Co. Ltd., (1943) 1 A.B.R. 539 C.A-; Gareia y. Harland and Wolff Ltd., (1943) 
1 K.B. 731 ; Dhanal v. Rangoon Indian Telegraph Aetoeiation, (1935) l.L.R. 13 Rang. 369. 
See below, Chap. XVlIl, para. 27. 5. (1932) 2 K.B. 309. 6. (1938) A.C. 57. 

7. (1938) A.C. at pp. 81, 84, per Lord Wright j see also at p. 75, /rr Lord Macmillan. 
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employmeat and thereby enhancing the responsibility of employers who 
have necessarily to entrust the technical management of their business or 
industry to skilled servants. In Russell v. Criterion Film Production, 
Ltd,,^ a film actress was injured by the intensity of the lighting in a ball- 
room scene. The film company was held liable as it was the system of 
lighting that was at fault and the defence of common employment was not 
therefore available. (6) The employer’s own personal negligence. In 
Oslen V. Carry and Gravesend Aviation, Ltd.,^ the plaintiff, an apprentice 
with the defendants, a firm of ground engineers in an aerodrome, was 
injured while swinging the propeller of an aeroplane piloted by their 
instructor. It was found that the injury was due partly to the negligence 
of the instructor and partly to the faulty system of starting an aeroplane 
taught by the defendants. The defendants were held liable as they had 
undertaken to teach and their negligence in adopting a faulty system of 
tuition was an answer to their plea of common employment, (c) The 
breach of a duty imposed by statute on the employer, e.g,, a duty under the 
Factories Acts to fence dangerous machinery;^ (d) Gases of absolute* and 
strict” liability under the common law. The person on whom such liability 
is imposed cannot divest himself of it by employing an independent 
contractor any more than an employer can do so in respect of his obligations 
to his servant under the common law or statute. Therefore it. would appear 
to follow from the decision in Wilsons & Clyde Coal Co. v. English,* that 
the defence of common employment’ should not be available in the former 
case also. The point has however not been directly decided.'' 

22. Oonditions of the defence of common employment.— There 
are two conditions for the defence being available : (a) that the workman 
who was in fault and the one who was injured were in the service of a 
common master, and (&) that they were at the time in a common employ- 
ment. 

23. Fellow-workmen of the same master. — The test for finding out 
whether the relationship^of master and servant exists between two persons 
has already been discussed. The servants of a contractor are not fellow- 
servants with those of the ultimate employer or of a contractor engaged 
in another part of the work.® A superior and an inferior servants are 

1. (1936) 3 A.B.R. 637. See also Naumith v. London Film- Productions Ltd., (1939) 
1 A.E.R. 794 C.A. (plaintifT employed as a crowd extra in a film and covered with inflam- 
able material, nature of duty to her).. 

2. (1936) 155 L.T- 512 ; distinguishing Cribt v. Kynock, (1907) 2 K.B. 548. 

3. Below, Chap. XVII, para. 2. 4. Above, Chap. XV, paras. 1 and 2. ' 

3. Above, Chap. XV, para. 4. 6. (1938) A.C. 57. 

7. In Knott v. L. C, C., (1934) 1 K.B. 126, at p. 140, (see also above. Chap. VI, 
para. 69, p. 313, note 13), a case of injury due to keeping a dangerous animal, Lord Wright 
was inclined to take the above view but did not decide the point. 

8. Cameron v. Ifystrom, (1893) A.C. 308 ; Johnson v. Lindsay, (1891) A.(j. 371, 
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fellow servants for this purpose.^ The directors or manager of a corporation 
acting on its behalf, are not however felloW'Servants of their inferiors and 
their acts are treated for this purpose as those of the employer, trie., the 
corporation.® The term 'fellow-servant' includes a volunteer, i.e., a person 
who voluntarily assists a servant in the performance of his work. In Degg 
V. Midland Railway (7o.,® a person who volunteered to assist the servant 
of the defendants, a railway company, in turning a truck on a turn-table was 
run over by an engine and killed while doing so. It was held that he was 
a fellow-servant and his representatives could not sue the company. This 
appears to be an artificial method of stating the true ground of the decision, 
which is that the employer owes no duty to take precautions for the safety 
of a person who is a trespasser or bare licensee or voluntarily exposes 
himself to risks. When that person is an invitee on business, the result is 
otherwise. In Wright v. London and North Western Railway Go.,^ the 
plaintiff was the owner of a heifer which was conveyed in a railway. He 
assisted the railway servants in shunting the waggon into a siding for 
unloading the animal and was run over by a train on the siding. It was 
held that he was entitled to recover against the railway company. As the 
rule of common employment has been rested on the fiction of implied 
contract, it would seem that it has no application to cases where there is no 
contract at all and its extension to volunteers is unjustified.® It would 
obviously not apply to a young volunteer, aged ton, incapable of taking care 
of himself.® A person whom the master is compelled to employ, e.g., a 
compulsory pilot,® and one who is compellable to work, e.g., a pauper in a 
work-house® are not servants for this purpose. 

24. Common employment. — If this phrase is understood to imply 
that a servant is so placed in relation to another that the former is in a posi- 
tion to know the capacity and competence of the latter and the risks of 
working with the latter or has an opportunity of guarding himself against 

1. HedUy V. PinUey Steamthip Co., (1894) A.C. 222 ; fVihon v. Merry, (1868) L.R. 1 

H.L. Sc. 326. • 

2. Lennar ipr Carrying Co. v. Asiatic Petroleum Co., (1915) A.C. 70S ; Baker -v. James, 
(1921) 2 K.B. at p. 684 ; Yelland v. Powell Duffryn Aseoeiated Collieries, (1941) 1 K. B. 
154 C. A. 

3. (1857) H. & N. 773 ; see Potter v. Faulkner, (1861) 1 B. & S. 800 ; Bromley v. 
Collins, (1936) 2 A.E.R. 1061. 

4. (1876) 1 Q.B.D. 252 ; see also Holmes v. N. E. Ry. Co., (1871) L.R. 4 Ex. 254; 
6 Ex. 123 ; Hayward v. Drury Lane Theatre, (1917) 2 K.B. 899 j Lomas -o. Jones ^ Son, 
(1943) 2 A.E.R. 548 C.A. 

5. Radeliffe v. Ribble Motor Services Ltd., (1939) A. C. 215 at p. 247, per Lord 
Wright. 

6. Holdman v. Hamlyn, (1943) 1 K.B. 664 C.A. The rale may apply to a person 

below age, who can take care of himself ; Young t. Hoffman Manufacturing Co., Ltd., 
(1907)) 2 K.B. 646. 7. Smith V. Steele, (1875) L R. 10 Q.B. 136. 

8. Tottland v. Wtst Ham Union, (1906) 1 K.B. 538. 
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the resalts of the latter’s negligence, the rale of common employment 
would have a plausible claim to be regarded as jast. Bat that is not how 
the phrase is interpreted. ^ It is said to mean that the servants are engaged 
for purposes of the same general business thongh in different parts or details 
of it, e.ff., the engine-driver, station-master, guard, plate-layer, pointsman of 
a railway company,^ a carpenter working on the roof of an engine-shed 
and porters moving an engine on a tarn-table,^ a chorns-siDger and scene 
shifter of a theatre.* A master and crew of one ship are not in common 
employment with those in another ship of the same owiier.o In Ttadcliffe 
V. Ribhle Motor Services Ltd.,* the Honse of Lords held that the drivers 
employed by a motor transport company and taking parties by their motor 
coaches between specified distinations were not in a common employment. 
Therefore when one of the drivers was knocked down and killed owing to 
the negligence of another driver, while standing in a street near his coach 
on his return journey to the employers’ garage, his widow was held entitled 
to recover. It is always difficult to define the limits of a doctrine which is 
based on sheer fiction, especially when it has, whatever justification it had 
originally, no claim to it in modern conditions of large-scale industry. As 
Lord Wright observed, “ It is difficult sometimes to fit a factual qualifica- 
tion on a fictitious contract.” He however proceeded to state the qualifica- 
tion thus : the common employment is common work, that is, work which 
necessarily and naturally, or in the usual course, involves j uxtaposition, 
local or causal, of the fellow-employees and exposure to the risk of the 
negligence of the one affecting the other. Whether the employments are 
in different parts of the same work or wholly unconnected is a question of 
fact in each case.*' It is hardly necessary to add that even if this rule 
applies and the employer cannot be sued, the workman who causes the 
injury is liable to his fellow-workman.® 

26. The Employers’ Liability Act. — The Employers’ Liability Act® 
was passed in England in 1X80. It wiis a temporary Act to last till the 
end of 1887®o but has been renewed from time to time. It takes away the 

If 

defence of common employment in actions by injured workmen or Ihoir 

1. See ptr Shaw, C.J., in Fanotll't case, above, page 501, note 2 ; also note 3 below. 

2. Turner v. 5. P. ^ D. Ry. Co., (1876) 1 A.L.J. 653. 

3. Morgan v. Vale of Meath Ry. Co.. (1864) 5 B. S. 570. 

4. Burr v. Theatre Royal, (1907) 1 K.B. 544. 5. The Petrel, (1893) P. 3^0. 

6. (1939) A.C. 213, 249. 

7. B-e-t Coldriek v. Partridge Jonet S; Co., (1910) A.C 77 ; (1909) I K.B. 530; Wilions 

Clyde Coal Co., Ltd., 'e. English, para. 21; Meteaift v. Lonidon 

Passenger Transport Board, (1938) 2 A.E.R. 332. 

8. Bees v Dunkerley Bros., (1911) A.C. 3. 

9. 43 4 44 Viot., o. 42. 10. S. 10. 
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representatives in certain cases specified by the Aot.^ The workman cannot 
recover if he knew of the defect or negligence which cansed the injury and 
did not give notice of it to the employer or some superior servant, unless he 
was aware that the employer or such superior already know of it.^ Other 
common law defences like contributory negligence* or consent* can also be 
raised. A workman may expressly contract himself out of the Act and lose 
its benefit.^ Recovery of relief under the Act bars the prosecntion of a 
common law action for damages.* In actions under the Act the damages 
are limited to a maximum of three years’ earnings. In England cases under 
this Act have become rare^ after the Workmen’s Compensation Act. 

26. Workmen’s Oompensation Act.*— This Xct, like the Employers’ 
Liability Act, deprives the employer of the defence of common employment, 
but it differs from the latter Act in that it creates a special right and 
a special procedure outside the ordinary law. Its provisions have been 
noticed already.* 

27. Immunity of the Orown for the torts of its servants.— No 
action lies against the King for any wrong done by his servants acting 
under his authority, express or implied. This follows from the welLknown 
doctrine that the King can do no wrong, which means really that he is 
exempt from being sued in his own courts. If he cannot be sued in 
respect of his own acts, much less can he be sued for the acts of his 
servants.*** In England the remedy by petition of right is the only civil 
remedy open to a subject against the Crown. It is available for a breach of 
contract** by the officers of the Crown or for recovery of money, land or 
goods wrongfully taken by them, but not where the claim is merely for 
damages for a tort.** Though no remedy for a tort can be had against the 
King, it exists personally against the officer who does the wrong, and the 

I. Ss. 1, 2. 2. S. 2 (3). 3. fVeilin v. BaUard, (1886) 17 Q.B.D. 122. 

4. Smith V. Baker, (1891) A.C. 323. 3. Griffithe v. Dudley, (1882) 9 Q.B.D. 337: 

6. Hille V. Co-operative Wholesale Society, (1940) 2 K.B. 433. 

7. James Nimmo ^ Co. v. Connell, (1924) A.C. 595 at p. 623. For a recent case, see 
Avery L.lf.B.R. Co., tySIBh 2A.E.R. 592 (H.L.) (quantum of damages for represen- 
tative of deceased workman). 

8. (1897) 60 & 61 Viet., c. 37 ; (1906) 6 Ed. 7, c. 58; (1925) 15 * 16 Goo. 3, c. 84. In 

India, Act VIII of 1923. 9. Above, Chap. 11, para. 8. 

10. Feather v. The Queen, (1865) 6 B. * S. at p. 296, per Cockburn, C. J. This was 
used in the course of early constitutional struggles to limit the King's power to act other- 
wise than through his servants against whom the law provided a remedy : sea 
Holdsworth, Vol. Ill, p. 388. 

II. Brocklebank v. The King, (1926) 1 K.B. 52, 68 (implied contract) ; Buekland v. A?., 
(1938) 1 K.B. 329 (for detinue) ; below. Chap. XIX, para. 16. 

12. Pranet, Fenwick ^ Co. v. K., (1927) 1 K. B. 458 ; Civiliant War aaimants Asso- 
ciation y. R., (1932) AC. 14, 24. In some colonies the remedy is allowed for tort by 
statute ; 33 L. Q. R. pp. 13, 13 ; N. S. Wales Act, 39 Viet., c. 38, referred to in Farnelf v, 
Bowman, (1884) 13 AC. 643. 
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King’s command ’nper se no defence to him.i The liability of the officer 
is personal and cannot be satisfied from the public revenue. > The position 
is exactly the reverse in the case of a breach of contract made by a servant 
of the Grown on behalf of the Crown ; no action will lie against the servant 
or agent but the only remedy is a petition of right against the Grown. s The 
right of suit against particular officers or departments of the Government 
and of recourse to public funds for realising damages is generally regulated 
by statute. The liability of the Government in India for wrongs committed 
by its servants requires to be separately considered. 

28. Liability of the Government in India for torts of its ser- 
vants. —This was till recently governed by the Government of India Act, 
1858, which was passed on the transfer of the territories vested in the Bast 
India Company to the Grown, and by later Acts ending with the Act of 
1919 and re-enacting the Act of 1853 with similar provisions on this matter. 
It is now governed by the Government of India Act, 1935. 

29. The Government of India Acts (1858-1919).— These contained 
the following provisions,* first, the Secretary of State for India in Council 
may sue and be sued by that name as a body corporate ; secondly, every 
person shall have the same remedies against the Secretary of State for 
India in Council as he might have bad against the East India Company, if’ 
the Act of 1858 had not been passed ; thirdly, neither the Secretary of State 
nor any member of his Council shall be personally liable in respect of any 
liability incurred by the Secretary of State for India in Council in his or 
their official capacity, but ail such liabilities, and all costs and damages 
in respect thereof shall be borne by the revenues of India.* The second of 
these provisions determined the extent of the vicarious liability of the 
Government for its servants’ wrongs, while the other two regulated the 
procedure in suing for and recovering damages. The second provision was 
interpreted to mean that a suit against the Government would not lie in 
those matters in which it acted in the exercise of sovereign functions 
possessed by it and by the Bast India Company before it« ; e.g., making 
war or treaty, annexation of a native state,’' commandeering goods 
during a war,> quelling a civil disturbance with the help of soldiers, ^ 

1. Rogert V. Rajendro Dutt, (1860) 8 M.I.A. 103; above, Chap. I, page 34, note. 1. 

2. Palmer V. ffutehinsont (1881) 6 A.C. 619 ; Kynaston v. A^G,, (1933) 49 T.L.R. 300. 

8 . Gillegkany- ItiniettT of 

4. S. 32 of the Ac^ of 1919 ; S. 63 of the Act of 1858. 

6. See also S. 20 (2) of the Act of 1919. 

6. Secretary ef State far India v. Kamatehe Baye Saheia, (1859) 7 M. I. A. 476, 
639; sea below, Chap. XVIII, para. 8. 

7. Secretary of State for India v. fCamatcke Boye Saheba, above. 

8. Keteeram Podar ^ Co. v. Secretary of State for India, (1926) L L. R. 54 

Cal. 969. 9. Vottsif Aiid v. Secretary of State, 1937 Sind. 130, 
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administering justice Ihrongli courts.* But a suit lies against the Govern- 
ment for wrongs done by its servants in the course of transactions which 
any private person, could engage in and which the East India Company as a 
trading company engaged in ; e.g., a railway, dockyard, factory. This rule 
was laid down by Sir Barnes Peacock, Chief Justice of the Supreme Court of 
Calcutta, in P. & 0. Steam Navigation Go. v. Secretary of State for India 
in Council.^ He held the Government liable for damages for injury due 
to the negligence of some of its servants employed in its dockyard in the 
Hooghly. This rule has been since accepted by the Indian High Courts. It 
has been held that the maintenance of a military road in Malabar,^ or the 
management of a proprietary estate by the Conrt of Wards,* the mainte- 
nance of a hospital * and the provision of facilities for bombing practice * 
were acts in the exercise of sovereign functions and a suit would not lie 
against the Government for the faults of its servants employed for the 
above purposes. But an action was allowed for injury due to the fall of a 
gate in a public garden maintained by the Government.^ One cannot help 
expressing a doubt whether the principle of sovereign acts could be applied 
to some of the cases just mentioned, e.g., maintaiaing a road or hospital. 
In cases of sovereign acts a distinction has been recognised between acts of 
State and acts purporting to be done under colour of municipal law or 
statute. The former are not justiciable in ordinary courts of law and no 
suit will lie either against the Government or against the officer concerned 
in a sovereign act like the annexation of territory. The latter stand on a 
different footing and actions have been allowed against the Government for 
the illegal levy of customs uuder a Customs Act,^ the illegal acquisition 
of land under the Land Acquisition Act,^ the improper dismissal of a 

1. Mata Pratad v. Secretary of State for India, (1929) 1. L. R. S Luck. 157 ; see 
also Panchaeti Akhara v. Secretary of State for India, (1922) I. L. R. 44 All. 573 : 20 
A.L.J. 420 ; RadkakUhen v. Secretary of State for India, (1905) 9 C. W. N. 495 ; lirueieifal 
Corporation of Bombay v. Secretary of State for India, 1934 Bom. 277 : 36 Bom. L. R. 
563; Bates kTuari Prasad v. Secretary of State, 1937 All. 158 (recovery of Sae 
through courts). 

2. _ (1861) 5 Bom. H. C. Apps. p. 1. Cf. The similar distinction drawn between the 
corporate aud govemmeutal functions of mnuicipalities in the U. S. A. ; DiUon, 
Municipal Corporations (5th Eld., 1911) § 1643 ; 44 Har. L. R. 302, 303. 

3. Secretary of State for India v. Coekerafi, (1914) I. L. R. 39 Mad. 351. Bat 
suits against local bodies are not barred ; Vixag-apatam Mmntipal Comneil v. Paster, 
(1917) I. L. R. 41 MaA 538; above, para. 14; also Chap. VI, para. 17. 

4. Secret ary of State for India v. Srte GoHnda, (1932) I.Llt. 59 Cal 1289 1 36 C.W.N. 

606. S. Ptti V. Secretary of State. LL.R. 1939 Mad. 843 ; 1939 Mad. 663. 

6. Secretary of State v. Nagorao, I.L.R. 1943 Nag. 511. 

7. Wyilie V. Secretary of State for India, 1928 Lah. 546. 

&. Haribkanji v. Secretary of State, (1882) I.L.R. 5 Mad. 273. See Secretary of State 
V. Mask ^ Co., I.L.R. 1940 Mad. 599: 1940 P.C. 103; Thinyiek v, Seereiary of Stede, 
T.L.R. (1939) 1 CaL 257. 

9. Ramesviar Singk v. Secretary of State, (1907) I.L.R. 34 Cal. 470; 11 CXW.N. 356. 
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connciHor of a mnnicipality under the District Maaicipalitiea, Act.* 
These cases may fall under certain categories, (a) A claim for recovery 
of property* or money wrongfully detained by the Government.® In 
such cases, actions will lie just as a petition of right lies against the 
Crown in England. (&) A claim against the Government for damages 
for an act of an officer purporting to be done in the course of his official 
duties. It would lie only if the Government had expressly authorised or 
ratified the wrongful act. In the absence of such express authority, the 
act would be- considered to have been done in the exercise of the authority 
or discretion vested in him by law or statute and not in pursuance of any 
implied authority of Government. This principle was enunciated by 
Wallis, J., as he then was, in a Madras case* where a suit for damages 
against the Government for loss caused to the plaintiff by the wrongful 
closing of a labour depot by a District Magistrate purporting to act under 
statutory powers was dismissed. It has been followed by other courts and 
the Government has been held not liable for an improper arrest by a 
police officer, “ for loss due to a mistaken payment of money by a Deputy 
Collector to a person not entitled to it,®' for loss due to the negligence of a 
bailiff in taking insufficient security.’’' The principle, though accepted by 
the case-law, appears to have no support either in any statutory provision 
or in the judgment of Sir Barnes Peacock in the leading case.. It appears 
to introduce without justification the requirement of express authority 
or ratification in a different part of the subject, vis., liability of a superior 

1. Vifiaraghava v. Secretary of State for India, (1884) I.L.R. 7 Mad. 466 ; as to this 
case, see the remarks of Wallis, J., in Rate v. Secretary of State, (1913) I.L.R. 37 Mad. S6 : 
34 M.L.J. 439 ; Secretary of State for India v. Somayya, 1936 Mad. 1084; 61 M.L.J. at 
p. 448, per Spencer, J. 

3. Secretary of State for India y. MomerU, (1913) 1,L.R. 40 Cal. 391 (P.C.): 40 LA. 4Sj 
Secretary of State for India t. Hint ilandal, 1935 Cal. 752. 

3. Kailath Chandra v. Secretary of State, (1912) I.L.R. 40 Cal. 452: 17 C.W.N. 315; 
ll'atappa v. Secretary of State for India, (1915) I.L.R. 40 Bom. 200 : 17 Bom. L.R. 979. 

4. Roes V. Secretary of Stale for India in Council, (1913) I.L.R. 37 Mad. 55 ; 
24 M.L.J. 429; in appeal, (1916) I.L.R. 39 Mad. 781: 29 M.L.J. 280. See also Secretary of 
State for India v. Kastari Reddi, (1902) LL.R. 26 Mad. 268 at p. 279: 13 M.L.J. 453, 
per Bhashyam Iyengar, J. 

5. Kader Zailany v. Secretary of State for India, (1931) I.L.R. 9 Rang. 375 ; see 
also Shivabhanjwn v. Secretary of State for India, (1904) I.L.R. 21 Bom. 314: 6 Bom. 
L.R. 65; Maharani of Nabha v. Madras, (1944) I M.L.J. 399 F.C. in appeal from (1942) 
2. M..L.J. 14. 

6. Secretary of State for India v. Ramanatk Bhatla, (1933) 37 C.W.N. 957: 1934 
Cal. 128. See also Uma Parshad v. Secretary of State for India, I.L.R. IS Lah. 380; 
193? Lab. 572 (loss of stolen property by embeszlement by the person in charge of a 
police station) ■ Rahimbux v. Secretary of State, 1938 Sind. 6 (improper mode of ]and 
acquisition). 

-7. Ramasviami v. Secretary of Slate for India, 1933 Rang. 113. 
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servant of Government for the acts of hia sabordinates. Both in this 
respect and in the application of the principle of sovereign acts, the case- 
law is open to the criticism that it has nndoly extended the immanity of 
Government and restricted the rights of the aggrieved snbject. 


30. The Government of India Act, 1936.— Section 176 enacts 
first, that the Federation may sue or be sued by the name of the Federation 
of India and a Provincial Government may sne or be sned by the name of 
the Province ; secondly, that they may sne or be sned^ in relation to 
their respective affairs in the like cases as the Secretary of State for India 
in Coancil might have sued or been sned if this Act had not been passed. 
These provisions correspond to the first two provisions nnder the older Acts 
above set forth. While the first makes an important change in the pro- 
cedure for suing the Government, the second leaves the vicarious liability 
of the Government in the position in which it was before. Therefore the 
principles developed by the previons case-law are unaffected. In lien of 
the third provision above set out regarding the discharge of the liabilities 
incurred by the Secretary of State for India in Conncil from the public 
revennes, the present Act enacts that the revennes of the Federation or of a 
Province shall be charged with any sums required to satisfy any judgment, 
decree, or award of any Court or arbitral tribunal.® 


1. This is “sabject to any provisions which may bs made by any Act of the 
Federal or a Provincial Legislatare." Therefore the decision in Sftmenft eatt (I.L.R. 
40 Cal. 391 (P.C.): 40 I.A. 48), where an Act of the Burma Legislature affecting the 
right of action conferred by the Government of India Act was held ultra viret is no 
longer law. See N. Rajagopala Iyengar, Government of India Act, p. 209. 

2. Ss. 33, 78. 



CHAPTER XVIL 

BREACH OF STATUTORY DUTY. 

1. Breach of . statutory duty. — A breach of a daty imposed by 
statute is ordinarily a pnnishable offence. It may also be actionable by the 
express terms of the statute or on the principle that an action lies for damage 
resulting from any indictable offence.^ This principle accounts for the 
origin of torts like maintenance which is an offence under certain old 
statutes in England, ‘ and of the action for special damage resulting from 
a public nuisance which is an offence at common law.^ In an action for 
breach of a statutory duty the plaintiff must prove (a) that the statute in 
question imposes a duty on the defendant ; (b) that the duty is towards the 
plaintiff ; (c) that the plaintiff sustained damage as a direct consequence of 
the defendant committing a breach of duty* ; and (d) that the damage was 
such as was contemplated by the statute. 

2. Duty under statute. — A duty must be distinguished from a 
power, and an action does not lie for a mere failure to exercise a power 
or discretion conferred by statute.* But a duty may be implied from 
a powet.^ The nature of the duty and the liability caused by its breach 
would depend on the words of the statute.’' A statute may be so framed as 
to involve a liability to pay for all damage even though due to an act of God,* 

1. Carparation of Lyme Regie y. Lfenley, (1834) 3 Cl. 4 F. 331, per Park, J. ; Sutton v. 
Johnetone, (1786) 1 T.R. 493, per Eyre, B. ; Couch v. Steel, (1SS4) 3 E. 4B.402,>«r 
Campbell, C.J. 

2. Neville v. London Expreee Neeuepaper, (1919) A.C. 368, at pp. 380, 393 ; above. 

Chap. VIII, para. 20. Another instance was the action for loss of service based on the 
Statute of Labourers ; above, Chap. Ill, para. 8. 3. Above, Chap. VI, para. 4. 

4. As to the quantum or mode of proof, see Stimeon v. Standard Telephontt, (1940) 
1 K.B. 343 ■ Daweon v. Mur ex Ltd,, (1942) 1 A.E.R. 483 C.A. 

5. Juliue V. Bishop of Oxford, (1880) S A.C. 214 ; York and North Midland Ry, Co. v. 
R., (1833) 1 E. 4 B. 858; Municipality of Pictou y. Geldert, (1893) A. C. 524 ; Sheppard y. 
Glottop Corporation, (1921) 3 K.B. 132; Wilson y. ffalif ax Corporation, (1868) L.R. 3 
Ex. 114 1 East Suffolk Catchment Board y, Kent, (1941) A.C. 74; Bank Ij^ieui Mill Ltd. y. 
Nelson Corporation, (1943) 1 K.B. 337 C.A. See Barnes y. Jnoell Valley Water Board, 
(1939) 1 K.B. 21 ; above, CSiap. XIV, para 9. 

6. Geddis v. Proprietors of Bann Reservoir, (1877) 3 A.C. 430; see also York and 
North Midland Ry, Co. v. R., above •, Julius y. Bishop of Oxford, above ; Craies, Statute 
Law, pp. 251-354. 

7. Sea Barnes y. Irviell Valley Water ffoard, (1939) 1 K.B. 21; above. Chap. XIV, 
paras. 58 and 60. 

3. River Wear Commissioners v. Adamson, (187l) L.R. 3 A.C. 743, where the defence 
of act of God allowed was for liability under the Docks and Piers Clauses Act, 1847 (10 
and 11 Viet., c. 27), S. 74 for damage to a harbour or dock by a vessel abandoned in a 
tempest ; but where there was no act of God, the owner of a vessel was held liable without 
proof of negligence ; G W. Ry. Co. v. S.S. Mosiyn, (1928) A.C. 57. See also Wilkinson v. 
flea Ltd., (1941) 1 K. B. 689 C. A. ; Muhin', y. L. ^ N. B. Ry. Co. , (1943) 1 A.E.R. 645 (C. A.). 
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the fanit of a stranger, or even of the party injured ^ ; e.g., the Work* 
men’s Compensation Act.’^ On the other band a statute may on a proper 
construction involve no such absolute liability but only one which will 
admit of some or all these defences or of the defence of inevitable accident.^ 
Where a statute imposed a duty to fence dangerous machinery and also 
allowed a defence that it was not reasonably practicable to avoid or prevent 
a breach of that duty, it was held that where the machinery had to be kept 
open for a short time for inspection by the engineer and a workman was 
then injured, the owners of the factory were not liable.^ When a statute 
lays on a person a duty in the form of a peremptory command to do or not 
to do something, e.g., to fence dangerous machinery,* or to avoid the use 
of certain explosives in a mine,* he is. liable for a breach of it and cannot 
plead defences like absence of negligence, consent,^ common employ- 
ment* or the fault of an independent contractor.* In such cases the 
breach of statutory duty is itself proof of negligence or as it has been 
called, “ statutory negligence.”^* Sometimes the breach of a statutory 
direction may amount only to prima facie evidence of negligence and 
not to conclusive proof of it,ii e.g*., failure to comply with the rules of 
the. road.^* The detailed regulation of dangerous undertakings is a 
characteristic feature of modern legislation, which thus seeks to standardise 
the duty in such eases instead of leaving it to the uncertainties of decision 
by a court of law.^* In the case of a ministerial duty, e.g,, the duty of a 
sheriff to execute a warrant of court, or of a polling officer to deliver to an 
elector a voting paper with the official mark, a breach of it is actionable 

1. Below, para. 9. 2. Above, Chap. II, para. 8. 

3. Cf. Phillip! V. Britannia Hygienic Laundry Co., (1923) 2 K.B. 932. 

4. Colinetc Iron Co., Ltd. v. Sharp, (1938) A.C. 90. 

5. Grover v. Wimiorne, (1898) 2 Q.B. 403 ; below, para. 4. 

6. David v. Britannic Merthyr Coal Co., (1909) 2 K.B. 146 : (1910) A.C. 74 ; see also 
Watkinr v. Naval Colliery Co., (1912) A.C. 693 (to provide lifts in a mine); Butler 
V. Fife Coal Co., (1912) A.C 149 ; Vincent v. Southern Ry. Co., (1927) A.C. 430 ; Loeh- 
gelty Iron R Coal Co. y. M'Mullan, (1934) A.C. 1 (to make the roof in a mine secure) ; 
Smith v. Cammel, Laird ^ Sons, (1940) A.C. 242 (to provide and maintain a secure 
staging in a ship-'building yard) ; Potto y. Reid, (1943) A.C. 1 (regulation about supporting 
plank in scaffolding); Ashviorth v. McGuire ^ Co. Ltd., (1944) 1 K.B. 1 C.A. (absolute duty 
to employ signaller). 

7. Wheeler V. New Mart on Board Mitts, Ltd., (1933) 2 K.B. 669. 

8. See-cases in notes 5 and 6 above ; aXto Jones v. Canadian Pacific Ry. Co., (1914) 
83 L.J.P.C. 13. 

9. Groves V. Wimhome, above; Gray v. Pullen, (1864) 5 B. * S. 970; Hardaker 
V. Idle District Council, (1896) 1 Q.B. 335. 

10. David V. Britannic Merthyr Coal Co,, (1909) 2 K.B, at p. 164, per Fletcher-Moul- 
ton, L.J.; Lockgelly Iron ^ Coal^Co. y. M'Mullan, (1934) A.C. 1, 2B,per Lord Wright. 

IL B.g., The Maritime Conventions Act, 1911, S. 4 ; Blamires v. L. ^ Y, Ry. Co., 
(1873) L.R. 8 Ex. 283. 12. Above, Chap. XIV, para. 44. 

' 13. Nathan Issacs, Selected Essays on Torts, p. 242- 
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withoal; proof of malice or negligence.^ Sometimes the language may- 
suggest that the duty is only to take reasonable care. A local authority 
■which was bound to clean a sewer ■was held not liable for damage due to an 
obstruction in a sewer of which it was not and could not be aware by the 
exercise of reasonable care.® In the case of a duty which involves the 
exercise of a judicial discretion, an action will lie only for a corrupt or 
malicious hut not a neffliffent performance of it ; e.gr., certification of a 
person as a lunatic by the chairman of a board of guardians.^ refusal by a 
polling ofi&cer to accept the vote of a person who was in his opinion not 
entitled to vofe.* The duty imposed by a statute may be abrogated by subse- 
quent legislation. For instance, it was held that the duty of a local, autho- 
rity to light its streets was abrogated by the Lighting Regulations during 
the preEe?it war and a person who daring a black-out sustained injury by 
his car colliding with a street refuge could not recover against the anthority.* 

3. Duty towards the plaintiff. — The plaintiff must establish that the 
duty is towards him, in other woi’ds, that an action by him for damages for 
its breach was contemplated by the statute," This would depend on the 
language and purview of the particular statute. There may be two types of 
statutory duties ; («) a duty imposed for the benefit of particular persons 
(ft) a duly towards the public generally. 

4. Duty to particular persons.— -The duty may be for the benefit of 
a particular person or class of persons, e.gr., workmen in a certain industry. 
In such case.^ that person or any member of the class can sue for its breach 
unless the contrary appears from the statute.'^ The fact that the. statute 
provides a penalty or some other specific remedy is not enough to exclude 
the right of suit for damages." In Groves v, Wimborne,^ the statute enacted 

1. Pickering v. James, (1873) L.R. 8 C.P. 489. 

2. Hammond v. Vest.-y of Pancras, (1874) L.R. 9 C.P. 316; ses also. Bateman v. 
Poplar Diiiriei Board, (1887> 37 Ch D. 272 ; Stretton's Brfaery Co. v. Derby Corporation, 
(1894) 1 Ch. 431 ; Lambert v. Leviestoft Corporation, (1901) 1 K.B. 590 ; IVilson v. 
Finsbury Borough Council, (1908) 1 K.B. 563; British American Tobacco Co- -v. Jones, 
(1925) lo4 L.T. at p. 407; Dh'nusl v. Rangoon Indian Telegraph Association, (1935) 
I.L.R. 13 Rang. 369, 

3. Kverett v- CrijJiihs, (1^21) 1 A.C. 631; Harnett v. Bond, (1925) A.C. 669; cf, 

Harnett v- Fisher, (1927) 1 K.B. 402; De Freville v. Dill, (1928) 138 L.T. 83 (doctor liable 
for careless certification). 4. Toier v. Child, (1857) 26 L.J. Q.B. ISL 

5. Wodehoiese Levy, (1940) 2 K.B. 561 C A. ; above, Chap. VI, p.ara. 16. 

6. Atkinson v. Nevicastlt and Gateshead Waterworks Co-, (1877) 2 Ex. D. 441; 
Phillips V Briionnia Hygienic Laundry Co., (1923) 3 K.B. 832, 843. 

7. Graves v. Wimborne, (1898) 3 Q B. 402 ; for other cases see above, page 612, 
notes 6 and 7; see also Simmands v. Newport Abercarn Coal £b., (1921) 1 K.B 616; 
Bramir es v- L. ^ H. Ry. Co., (1873) L.R. 8 Ex- 283. 

8. Ross n.Rnggf Price, (1876) 1 Ex. D. 269. See Wood v. L.CC, (1941) 2 K-B. 233 
C.A. (kitchen in hospital not a factory and no doty to fence). 9. (1898) 2 <J.B. 4(}3, 

65 
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that a fine up to £ 100 might be levied for breach of duty to fence 
machinery and applied for the benefit of. the injured vrorkman or hie 
family. It vras held that a Hght of action 'would still subsist aa the fine 
might not be adequate for the injury. To this class of cases belongs the 
much discussed case of Couch v. Sleel^ 'where a shipowner was held liable 
for failure to keep a supply of medicines on board the ship as required by 
the Merchant Shipping Act. It was held that the penalty provided by the 
statute was a remedy only for the public wrong or crime and not for the 
private injury. A person other than the one towards i whom the statute 
creates the duty cannot have the benefit of it. Thus where a duty to keep 
sufficient fences was laid on a railway company for the protection of 
adjoining occupiers, a passenger in a train which was thrown off by colli- 
sion with a bull which escaped into the railway line from adjoining land 
could not recover for personal injury merely by proof of a breach of the 
duty to keep a fence and without proving negligence.^ The duty of an 
owner of a motor ear under the Road Traffic Act, L9d0, to insure against 
third party risks is for the protection of persons likely to be injured on the 
road ; therefore he was held liable to a person injured by the negligence of 
his brother whom he had allowed to use the car without insurance*. 

6. Duty to the public. — In this class of cases it is more difficult to 
make out that the plaintiff can have the benefit of the duty so as to sue 
for damages for its breach. A duty to the whole public is not inconsistent 
with liability for damage to a member of it ; but such liability must appear 
to be consistent with the scheme of the enactment. The following three 
rules are deducible from the case-law* and may be of useful guidance on 
the question of statutory construction.* 

6. First rule. — If the statute only repeats or defines a pre-existing 
duty under the common law, then there is a right of action unless it is 
taken away by the statute. Very clear language is required to deprive a 
subject of the right of action which he has in the King’s Courts.* A 
penalty or other remedy in the statnte for the breach of duty will be prima 

1. (1854) 3 E. & 6. 402. 

2. Buxton V. A'l E. By. Co., (1868) L.R. 3 Q.B. 549 ; see also Phillipt v. Britannia 

ffygienie Laundry Co., (1923) 2 K.B. 823 ; Claydon v. Lindsay Parkinson Ltd., (1939) 
2 K.B. 385. As to cases of ilamage due to breach of statutory duty to fence, see cases 
above, Chap. IV, page 95, Notes 1 and 2 ; also Manekester ShtJUld and Lincoln- 
skirt By. Co. s. Wallis. (1864) 14 C.B. 213 ; Dickinson v. L. ^ IT. W. By. Co., (1866) 
H. & R. 399; Charman v. S. E. By. Co., (1888) 21 Q. B. D. 524; Parkinson v. 
Garstaug Knott End By. Co., (1910) 1 K.B. 615 ; Symons v. Soutkcrn By. Co., (1935) 
153 L.T. 98. 3. J/cLcod v. Buekanan, (19¥)) 2 A.B.R. 179 H.L. 

4. E.g., Wolverhampton Waterworks Co. v. ffawkes/ord, (1859) 6 C.B,N.S. 336, per 
'Willes, J. On this subject see Thayer, Selected Essays on Torts, p. 276. 

6. Per ScruttoB, L.J., » Lewtker v. Clifford, (1937) 1 K.B. 130, 147. 
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facie considered as a cnmnlative and not an exclnsive remedy.* An 
action against a bailiff for failing to execute a warrant and cansing loss to 
the decree-holder was allowed on the ground that the liability existed under 
the common law and was not affected by the provision of a remedy under 
the County Courts Act.® 

7. Second rule. — If the statute creates a new duty and does not 
provide any special remedy, then prima fade the ordinary common law 
remedies of indictment and action for damages are available for damage 
resulting from a breach of that duty, unless the statute indicates the 
contrary. The onus is, in such a case, on the person who denies 
the right of action to show that it is repugnant to the statute.® 
In the application of this rule, there is no .distinction between a 
positive act violating a statutory prohibition and a non-feasance or omission 
to do something enjoined by statute,'* e.g,, between driving a oar beyond 
the speed limit and failing to provide the lights prescribed by traffic 
regulations. In Corporation of Lyme Regis v, Henley,^ an action was 
allowed against a corporation for failure to repair sea-banks vested in it by 
Royal Charter. Local authorities have been held liable for damage arising 
from breaches of statutory duties, e.g., to clean a sewer,* light a street,*' 
to keep water meters* or sewer gratings* in proper condition, or to keep a 
school in repair. *<> In these cases there was no indication negativing a right 
of action. On the other hand, where such an indication is present, an action 
would not lie, as in cases arising in ^ngland out of omission of highway 
authorities to perform the duty to repair a highway imposed by the High* 
ways Act. The general observation found in cases of this kind that a public 
or statutory authority cannot be sued for a non-feasance must be understood 
with reference to the particular class of cases, 

1. Eg., Broeivitll y. Bullaek, (1889) 23 Q.B.D. 867; Uirrit v. Loughborough 
Corporation, (1908) 1 K.B. 205.' 

2. Waiton v- bf'hite, (1896) 2 Q.B. 9 ; s«« Domino v. Grimodall, (1937) lOo L J.K.B. 
886 (action allowed againat a bailiff for releasing attached goods in contravention ot 
g. 49 of the County Courts Act, 1888). Cf. Kamhhotlu v. Aihreef Hussain, 1926) 
49 M.L.J. 450 (no action against a police officer for refusing to receive a complaint). 

3. Clowes V. Staffordshire Potteries Waterworks Co,, (1872) L.R. 8 Ch. 125. 

4. Per Atkin, L J., in PhUlifs v. Britannia Hygienit Laundry Co., (1923) 2 K.B. 832 

at pp. 841, 842 ; see also 27 Har. L.R. 317. 5. (1834) 2 CL & F. 331. 

6. Baton v. Poitslade Urban Council, (1900) 2 Q.B. o88. 

7. Carpenter v. Finsbury Borough Council, (1920) 2 K.B. 195 ; Sheppatd y. Gtossop 
Corporation, (1931) 3KB 132 

8. Blaekmore V. Vestry of MtU End Old Town, (1883) 9 Q.B.D, 45, ) 

9. White V. Hindley Local Board, (1876) L.R. 10 Q.B. 319 ; Papworth v. Battersea 
Corporation, (1914) 2 K.B. 89 ; Coiporation of Raleigh v. Williams, (1893) A.C. 540 where 
an action for non-repair was expressly conferred by statute. 

10 CMng V. Surrey County Council, (1910) 1 B. 735i 
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8. Third Buie. — If the; statute creates a new duty and provides a 
special remedy, such remedy;)rima/actsexcludes a right of actioiii. It is, 
however, open to the plaintiff to show that it does not and is only cumulative 
to the ordinary legal remedies.® But as the duty is new and but for the 
statute he svonld have no cause of action under the law, the presumption 
raised by the provision of a special remedy is generally strong in this class 
of cases. In fact courts have raised it even where the remedy is not 
compensatory at all but is only a penalty., or fine which goes to the Crown 
and not to the injured party. There are many well-known illustrations of 
this rule.® In England, actions have been held not to lie against local 
authorities for damage due to their failure to perform duties under the 
Highways and Public Health Acte to repair a highway,* or to provide a 
proper system of drainage.® The ratio decidendi of these cases has already 
been explained.® If, however, there is an improper performance of such 
duties, the case falls under the first rule aforesaid and an action will lie for 
damage arising from a misfeasance.* In Atkinson v. Newcastle and 
Gateshead Waterworks a private Act of Parliament by which a 

water-works company was incorporated imposed a duty on the under- 
takes to keep charged with a certain pressure of water all the pipes to 
which fire plugs were attached. The plaintiff alleged that this was not 
done and he suffered loss by reason of the insufficiency of water during a 

1. Per Lord Tenterdea in Bithap of Rochester v. Bridges, (1831) 1 B. & Ad. 847 ; 
Wolverhampton Waterraorks v. Hawktsford, (1839) 6 C.B.N.S. 336 ; IVitkam Outfall Board 
V. Boston Corporation, (1926) 136 L.T. 736. iAiso a right of action for an injunction ; 
Institute of Patent Agents s. Zaeia/ood, 11S94) A.C. 347; but not at tlie instance of the 
A.G. to prevent a public injury ; A. G. v. Sharp, (1931) 1 Ch. 121, 128 ; A. G- v. Premier 
Line Ltd., (1931) 172 L.T. (Jour.) 469 ; 30 L.G.R. 126. 

3. Per Atkin, L.J., in Phillips v. Britannia Hygienic Laundry Co., (1923) 2 K.B. 
832; R. V. Poplar Borough Council, (1923) 1K.B. 73 ; R. v. Manchester Corporation, (1911) 

1 K.B. 560 ; Mon/^-^. Worehy, (1933) 1 K B. 73 ; Square, v. Model Farm Dairies Ltd. ,X1939). 

2 k.B. 365 C,A ; McLeod v. Buchanan, (1940) 2 A.E.R. 179 H.L. ; Lostdon Armoury Co. v. 
Ever Ready Co., (1941) 1 A.E.R. 364. 

3. - See also Johnston and Toronto Type Foundry Co. v. Cosrsumers' Gas Co., (1398) 
A.C. 447 ; Vallance v. Falle, (1884) 13 Q.B.D. 109 ; Heath's Garage v. Hodges, (1916) 
3K.B. 370. 

4. Cowley-^. Hewmarkei Local Board,{XBB'i) Ai.C. 3+3; above, Cliap. Vi, para. 15. 

8. Gbssop V. Heston and Islen'orth Local Board, (1879) 12 Ch. D.- 102 ; Saunders 

V. Holborn District Board, (1895) 1 Q.B. 64 ; cf. R. v. Marshland Smeetk and Fen Dis- 
trict Commissioners, (1920) 1 K.B. 155, per McCardie, J.; Bohan v. Clements, (1920) 2 Ir. R. 
117 ; Davis v. Bromley Corporation, (1908) 1 K.B. 170 (mandamus was the only remedy 
against a Municipal Council refusing to approve bnilding plans, though maliciously) ; 
Municipal Board of Benaies w. Behari Lai, (1926) IL.K. 48 All 300; Municipal Beard, 
Bareilly v. Abdul Azit Khan, (1934) l.L.R. 57 All. 219 ; 1934 All. 793. See above, 
Chap. VI, para. 23, page, 178, note 8. 6. Above, Chap. VI, para. 16. 

7. Hawthorn Corporation v. Kannxtluik, (1906) A.C. 105 ; for other cases, see above, 
Chap. VI, para. 16. 

8. (1877) 2 Ex D. 441 ; see Scammell v. Hurley, (1939) 1 K.B. 419, 435 (failure to 
supply light during the general .strike in 1926) ; Clegg Parkinson ^ Co- v. Barby Gat Co., 
(1896) 1 Q.B. 562, 
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fire on his premises. His action was dismissed on the ground that the 
language and purview of the statute indicated that the penalty provided by 
it was the only remedy for breach of duty. If a right of action were allowedt 
the water company would become insurers of the whole town against fire 
and an obligation of such a vague and oppressive character could not be 
presumed to have been made a part of the legislative bargain entered into 
by the company. In this case^ doubts were thrown on the correctness of 
the decision in Gouch v. Steel^ and the broad rule laid down therein that 
whenever there is a statutory duty, an action lies for damage resulting from 
its breach. It was, however, admitted that the enactment in -that case was 
of a wholly, different kind and there was no necessary coufiict between the 
two cases. Gouch v. Steel is still good law® and governs cases where a duty 
is imposed for the benefit of a particular person or class of persons. In 
Dawson v. Bingley Urban District Gouncil,* an action was allowed for 
failure to perform the duty under S. 66 of the Public Health Act, 1875, “to 
provide fire plugs and other necessary works for securing an efficient supply 
of water in case of fire, and to paint or mark the buildings in the street near 
fire plugs to denote the situation thereof.” The plaintiff alleged that during 
a fire it took time to discover a fire plug buried under the surface as^the 
indication plate on the wall was not in a straight line from it but was a few 
feet away, and therefore he sustained loss by the delay in putting out the 
fire. The defendants were held liable as their conduct was not a mere non* 
feasance but a misfeasance, i.e., a breach of the common law duty to use due 
care. In Barnes v. Irwell Valley Water Board^ the statutory duty of 
a water board to supply pore and wholesome water in their main pipes was 
held only to be cumulative to their common law duly to use reasonable care 
that the water supplied to the customers is pure and wholesome. The deci- 
sion in each case would depend on the language and intendment of the 
particular statute. In Arhon v. Anderson^ a person detained in prison 
under the Defence (General) Regulations (Reg. 18-B) sued the Home 
Secretary and the prison officials for damages on the ground that the 
conditions in which he was detained were contrary to the instructions issued 


1. (1877) 2 Es. D. at pp. 448, 4+9 ; see also per Lord Cairns in Ward v. Hobbt, (1878) 
4 A.C. 13, 23 ; Cowlty v. N’twmarket Local Boards (1892) A.C. 343. 

2. (1854) 3 B. & B. 402. 

3. Simmondt v. Ifetuport Aberearn Coal Co., (1921) 1 K.B. 616 at p. 634 ; see also 

Sfemmingc v. Stoke Pages Golf Club, (1920) 1 K.B. 720 at p. 731. In A v. Marshhmd 
Smeeth ^ Fen District Commissioners, (1919) 17 L.G.R. 678, cited by Robinson, Public 
Authorities, at p. 136, McCardie, J., observed that all thesa cases require to be considered 
by the House of Lords. ^ 

4. (1911) 2 K.B. 149. For two illustrations on either side of the line, see Phillips 
V. Britannia Hygienic Laundry Co., (1923) 2 K.B. 832; and Monk v. Wareby, (193S) 
1 K.B. 73. 

5. (1939) 1 K.B. 21 ; see also Bead v. Croydon Corporation, (1938) 4 A.E.R. 631; 

cf., Sguare v. Model Farm Dairies, (1939) 2 K*B. 363. 6. (1943) 1 K.B. 232., 
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in 1940 b; the Home Secretary in a White Paper and also to the Rules issued 
under the Prison Act, 1933. The ground of oomplaint was in regard to 
facilities for association with other detenus and for organised games. 
Goddard L.J., in dismissing the action observed that the breach of any 
statutory rale even if made out in the case would not furnish a cause of 
action to a prisoner. “ While 1 do not think it necessary to decide whether 
if a person sustains personal injury through an act of negligence of a prison 
officer, he can bring an action, it seems to me impossible to say that, if he 
can prove some departure from the prison rules which caused him incon- 
venience or detriment, he can maintain an action. It would be fatal to all 
discipline in prisons if governors and wardens had to perform their duty 
always with the fear of an action before their eyes, if they, in any way, 
deviated from the prison rules.” The safeguards against abuse were, the 
learned judge proceeded to say, appeals to the Visiting Committee and 
finally to the Secretary of State and these were the only remedies. 

9. Damage caused directly by breach of duty.— The plaintiff must 
show that he has sustained special damage ; else he cannot sue for damages 
for breach of statutory duty. This is, however, not necessary where the 
bredch of duty amounts also to an invasion of a personal right to property 
or other benefit^. Where an employer was bound to pay the weekly wages 
to his workmen and deliver to each of them a statement to explain how the 
amoimt paid to him was arrived at, it was held that the latter duty could be 
enforced without proof of damage and nominal damages might be awarded 
for its breach.^ The damage must be the direct consequence of the breach 
of duty. 3 The driver of a motor car may at the moment of a collision 
be committing a crime by driving without a licence, number-plate or rear 
lights ; but will not on that account be liable for damage which is 
unconnected with such conduct. The plaintiff’s contributory negligence is a 
defence on the ground that it breaks the causal relation between his injury 
and the defendant’s breach of duty.* If the phrase * contributory negligence’ 
used in an action for negligence is misleading, it is even more so in the 
present context because it suggests original negligence on the part of 

1. Chambtilain v. Chuter and Birktnhead Ry. Co., (1848) 1 Eic. 870, 876 ; Lloyd v. 
Burrup, (1868) L.R. 4 Ex. 63 (right to money) ; Athby v. White, (1701) 2 Ld. Raym. 938 ; 
Pickering -r-Jamet, (1873) L.R. 8 C.P. 489 (right to vote). 

2. Simmonde v. Newport Aberearn Coal Co., (1921) 1 K.B. 616 at p. 631,. per AtUn, 

L.J. 

3. S.g; Price v. Webb, (1913) 2 K.B. 367 (failure of employer to return insurance 
cards to emplwee not the direct cause of latter’s inability to obtain employment); 
Daniels v. VaSk, (1938) 2 A.E.R. 271 (defendant allowing her son to use her ear without 
insurance not the direct cause of the plaintiiTs failure to recover damages against the son 
who died as plaintiff could have sned the son before the latter’s death). 

4. Caswell v. Powell etc.. Collieries, (1940) A.C. 162, 164, 165 ; Lewis v. Denye, (1940) 
A.C. 921; Wood v. L. C. C, (1941) 2 K:.6. 232 C. A.; Proctor r. Johnson, (1943) 1. A. E. R. 
665 C. A. ; Sparis v. Bdward Ask Ltd., (1943) I.K.B. 323 C.A. 




X?IIJ BREACH OF STATUTORY DUTY. S19 

the defendant. But a Btatntory dnty may be absolute or independent of any 
standard of care. The phrase has, however, been used as a matter of 
convenience to mean what it means in the law of negligence, vta., that 
the conduct of the plaintiff is the direct cause of his own injury. For. 
instance, a person cannot complain of damage due to his driving in day- 
light into a heap of stones forming an obstruction in a highway. ^ While 
contributory negligence is a defence, the mere breach of statutory rule or 
regulation by the plaintiff will not 'per se be a defence.^ In deciding 
whether the negligence of the party injured or killed is the direct or 
effective cause of bis injury or death, the standard of care to be applied in 
cases of dangerous employments in which the legislature has provided safe- 
guards and imposed duties on employers or other persons in. a. position to 
take protective precautions would be sometimes special and rather different 
from those in the ordinary cases of contributory negligence. The policy of 
the statutory protection would be nullified if every act of carelessness or 
inattention on the part of the workman were held to debar him from 
recovering. Such conduct would not in law be regarded as the dominant or 
effective cause of the injury but the breach of statutory duty would be that 
ca,uae.> In particular cases the dnty may be such as to involve a liability 
in spite of the negligence of the party injured.* For instance, the^use of 
dangerous machinery may require precautions designed to protect the care- 
less as well as the careful workman.* It is no excuse for a person bound 
by Btatntory doty, e.g., the owner of a factory being under a duty to provide 
safe apparatus or plant, to plead that the damage was caused not by a breach 
of dnty on his part but by the fault of one of bis employees who allowed 
unsafe plant to be used." 


ILLUSTRATIONS. 

East Suffolk Rivers Catchment Board v. R’enf: The defendants, the E. S. R. 
Catchment Board, were constituted under the Land Drainage Act, 1930 and had a power 
under the Act to repair any watercourse or drainage work and the walls or banks thereof. 
On account of an exceptionally high flood in a river in the area there were breaches in a 
wall adjoining and guarding the plaintiff's property. The Board attempted to repair the 

1. Butterly v. Drogheda Corporation, (1907) 3 Ir. R. 134 ; Torrance v. Ilford D.C., 
(1909) 73 J.P. 225. 2. 1940 A. C. 921, 929. 

3. Above, Chap. XIV, para. 79 ; Proctor v. Johnson (1943) 1 A.E.R. at p. Sll. 

4. Above, para. 2. See Blower v. Eiiw Vale Steel, etc., Co., Ltd., (1936) A.C. 206, 
214, 316 ; A', v. Southern Canada Power Co., (1937) 3 A.E.K. 933 ; Craee y. Aleyet-Dnmore, 
etc.. Ltd; (1936) 3 A.E.R. 1150; Murray v. Schwachman, (1938) 1 K.B. 130, Cf. Bailey y. 
Geddes, (1933) 1 K.B. 156 ; Chisolm v. London Passenger Transport Board, (1939) 1 K. B. 
426, 448. ' As to consent being a defence, see below. Chap. XVllI, para. 25. 

5. Carey Ocean Coal Co., (1938) 1 K.B. 365 ; Vowles y. Armstrong-Siddley Ltd., 

(1938) 4 A.E.R. 796 C.A. ; Lotinga y. N. E. Marine Engineering Co., (1941) 2 K.B. 399; 
Hutchinson v. L. ^ N. E. Ry. Co., (1942) 1 K.B. 48 C.A. ; Wraith y. Plexile Metal Co. Ltd., 
(1943) 1 K.B. 24. 6. Dawson v. Mures J.td., (1942) 1 A.E:R. 483 C. A. 

7. (1941) A. C. 74- 
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wall bnt not Well enough or >0 efficiently as to prevent damage to. plaintiff’s property. 
An action by the plaintifl’ was lU'^allowei] by the Mouse of Lords on the ground, first, that 
the Board had a pourer but no obligation to repair and secondly, that the damage was 
not caused by their inefficient mode of doing the work but by natural forces which they 
were not bound to counteract. If, however, the damage was due to their negligent manner 
of doing the work which they undertook, though not obliged, to do, it would be another 
matter. 

Summers v. Salford Corporation * : The plaintiff was a tenant of a house of the 
defendant Corporation which being governed by the Housing Act, 1936, the defendant 
was under a statutory duty to keep in all respects reasonably fit for human habitation. 
On account of the breaking of a sash cord of a window which the defendant, though 
notified, had failed to set right, another sash cord broke while the plaintiff was cleaning 
the window and injnred her. She was held entitled to recover. Though the broken sash 
cord made the breaking of another sash cord connected with it probable and the handling 
of the window risky, she was entitled to use the room and clean the window. Her injury 
followed in the ordinary course of things from the broken sash cord and was therefore 
the direct consequence of defendant’s neglect. 

Caswell V Powell Diiffryn Associated Collieries Ltd.* ; The defendants, owners 
of a colliery, had committed a breach of duty under the Coal Mines Act, 1911, to fence 
securely every flywheel and all exposed and dangerous parts of the machinery. A work- 
man was killed by being caught between a belt and a roller. In an action by his 
representatives under the Fatal Accidents Act, it was held that the defendants were 
liable. The House of Lords ruled that contributory negligence is a defence to such an 
action as in an action for negligence but held that in that case there was no evidence of 
contributory negligence. 

Lewis V. Denye* •. In an action by a workman, a boy of sixteen and a half years of 
age, injured while working at a circular saw, the House of Lords held that though the 
defendant, employer, was guilty of breach of duty to have the saw securely fenced, the 
injury was really due to the plaintiff’s negligence in failing to use a pusbstick supplied 
to him for pushing through the wood in the saw. 

10. Damage contemplated by statute. — The damage complained of 
most be stich as was coitiem plated by the statute. In Gorris v. Scott,^ 
•shipowners wore required by certain regulations to provide separate pens of 
certain dimensions for cattle and battens or footholds in the floor of the 
pens. It was held that a person whose cattle on board ship had been 
washed overboard by reason of ’the shipowner’s failure to comply with 
these regulations could not sne for the loss as their object was only 
to prevent overcrowding and infection. In Ward v. Hobbst,^ a statute 
prohibited the sending of animals with contagious diseases to a market 

1. (1943) 1 A. E. R. bS C. A. 

2. (194C) A. C. 152. See Fowler v. Yorkshire Electric Power Co. Ltd., (1939) 

1 A. E. R. 407 (if it is not possible to fence, duty is not to use the machine) ; Wood v. 
London C. C., (1941) 2 K. B. 642 C. A. (kitchen iu a mental hospital is a factory to 
which the above provision applies); cf. Weston v. L.C C-, (1941) 1 A, E. R. 635 
(K. B. P.) (technical school, not a factory). 3. (1940) A C. 921. 

4. (1874) L.R. 9 Ex. 125 ; see also Buxton v. N. E. Ry. Co., (1868) L. R. 3 Q. B. 649. 

5. a878) 4 A. C 13. 
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for sale. It was held that this was iu the interest of other animals sent 
there and that a purchaser who bought animals and took them home cannot 
complain of damage to his animals. ^ 

11. Remedy. — The ordinary civil remedy is an action for damages. 
The criminal remedy of indictment is also available unless it is excluded 
by statute.^ An action for injunction will lie to avert damage arising 
from a bi’each of duty.^ An action for mandamus is the remedy for 
compelling the performance of a public duty.^ Where a statutory duty 
amounts to conferring a personal right, a suit for declaration will also lie.^ 
A person who pursues a remedy provided by statute must conform to its 
requirements ; for instance, if it lies in one court, he cannot go to another.* 


1. R. V. Hall, (1891) I Q. B. 747, 753, 767 ; for inJictment of a corporation, see 
R. V. Tyler, (1891) 2 Q. B. 688, 592. 

2 A. G. T. Blrming-kam Corparalian, (1912) A. C. 788. An injunction can be 
asked for, though the statute has provided a penalty for a past breach of duty ; Cooper v. 
Whittitigham, (1880) 15 Ch. D. 501 ; Carlton Illmtrators v. Coleman ^ Co., . (1911) 
1 K. B. 771 ; Stevens v. Ckown, (1901) 1 Ch. 894; A. G. v. Wimbledon House Estate Co., 
(1904) 2 Ch. 34. 

3. Specific Relief Act, S. 43 ; Sm. Laksimimoni Hast, In re, I. L. R. (1941) 1 Cal. 
16 : 1941 Cai. 391 ; Hireadranath v. Corporation of Caleatta, I. L. R. (1941) 1 Cal. 
435 ; 1941 Cal. 386 ; A. C. Mahomed v. Corporation of Caleutta, 45 C- W. N. 408 ; cf. 
Commissioner o} Income-Tax v. Bombay Trust Corpn. Ltd,, 1. L. R. 60 Bom. 900: 1936 
P.C. 900 ; it is otherwise if the remedy is excluded by statute ; Pasmore v. Oswaldthistle 
U. D. C., (1898) A. C. 387. S.. 53. (mandatory injunction); see Kashinath v. Municipal 
Board, Agra, I. L.-R. (1939) All. 337: 1939 All. 373 (no injunction to improve -water 
supply arrangements); Fakir M 'homed v. Munieip-tl Commissioner of Bombay, I. L. R. 
(1937) Bom 774 : 1937 '^om- 393 (no mandamus to enforce a discretionary power to issue 
a license) ; see also Cawash BomanH v. Prafulla, 1941 Nag 364. See also A. G. v- 
Stafordshire C. C, (1905) 1 Ch. 336 ; Peebles v- Os-Maldtkistle U. D. C., (1897) 1 Q. B. 384. 

4. Simmonds v. N’eioport Aberearn Co.il Co., (1921) 1 K. B, 616. 

5. Barraelougk v. Brown, (1897) A. C. 613. 
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CHAPTER XVHI. 


GENERAL DEFENCES. 

1. General defences. — We now proceed to discuss general defences 
to actions for torts. Special defences applicable to particular torts have 
already been considered, e.g.^ privilege in an action for defamation, pre- 
scription in an action for nuisance. Many of the important gtiieral defences 
are defined by the Indian Penal Code under the title of ‘ General Excep- 
tions.'i The defences here considered are the following: (i) Authoiity of 
public officers ; (ii) Judicial authority ; (tn) Quasi-judicial authority ; 
(fu) Parental and quasi-parental authority ; (v) Statutory authority ; 
(yf) Necessity ; (vii) Consent ; (yfii) Defence of person or property. 
Before considering these defences, it may be useful to examine how far the 
following are also defences, viz., (a) inevitable accident, (&) mistake, 
(c) exercise of common rights, and (d) plaintiff being a wrongdoer, 

2. Inevitable accident. — The plea of inevitable accident is usually 
spoken of as a defence® buc is, strictly speaking, not a defence but only a 
denial of liability. For instance, in an action for bodily harm the plaintiff 
has ordinarily to prove intent or negligence of the defendant ; and if he 
fa'ls to do BO, his injury may bo said to be an inevitable accident. In cases 
of absolute liability like Hylands v, Fletcher, inevitable accident is no 
excuse unless ic assumes the form of an act of God.® 

3. Mistake. — Mistake of law is generally no defence to civil or crimi- 
nal liability. Mistake of fact is a general defence under the Indian Penal 
Code* but not to an action in tort. For instance, an officer who executes a 
warrant of arrest against the wrong man by mistake is not guilty of a 
crime,® but he will be liable in an action tor false imprisonment.® Mistake 
would be an excuse only in those exceptional cases where an unlawful 
intent or motive is an essential ingredient in liability, e.g,, a mistaken but 
honest statement on a privileged occasion, a criminal prosecution instituted 
by mistake. In other cases even an honest or inevitable misrake is no 
defence, e. g., trespass to person or property, conversion of goods as in 
Hollins v. Fowler,’^ defimalion as in Hidton v. J-mes.s 

1 Chap. IV. h. Pollocl . Torts, Chap IV. 

3. Above, Chap. VI, para SO and Chap. XV, para. 7. 4. S... 7b, 79. 

5. £, V Gopali'i, (1923) 26 Bom. L R. 138 : 1924 Bom. 333. 

6. Above, Chap. IT, para 15 

7. (1875;!. R. " II L 757, .buv., i)hap. V, par , 42 

S. (1910) 20 ; aboi e, Chap. VII, para . 17 and 1'^ 
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4. Exercise Of common rights.— We ilnd a def<;nce under this title 
in Sir Frederick Pollock’s Law of Torts.^ This, like inevitable accident, is 
really not a defence bat a denial of a breach of duty or a violation of right, 
as where the defendant builds on his laud and shuts oH light to a new house 
of his neighbour, or opens a new shop and ruins an older rival. The defence 
is necessary on the assumption that there is a general rule of liability for 
intentional harm. The diiBoulties in the way of accepting such a rule 
have already been noticed.' 

5. PlaintifT being a wrongdoer. — This circumstance is not by itself 
a defence^ but may bo material for other defences recognised by the law. 
It may be evidence of the plaintitl’s consent* or contributory negligence.* It 
may show the absence of a breach of duty, t.g.s where a trespasser is hurt by 
a vicious dog in the premises.* It may affect the causal relation between 
the deiendaut’s breach of duty and the damage sntfered by the plaintilf as in 
Weld-Hlundell's case^ and Hauiard v. Odhams Fress, Ltd.^ In the former 
case Lord Duuediu suggested an alternative ground of decision, viz,, that 
“ no man can claim damages when ihe'root of the damage which he claims 
is his own wrong.”** He observed that this was the nnderiyiug principle of 
the decision m Neville v. London iJlc/zms Newspager^ ® and of the doctrine 
in Merry weather v. Nixon,' ^ deujiug contribution between joint wrong* 
doers. In Howard v. Odhams Pyess, Ltd.,‘^^ Greene, L.J., observed that this 
would be a special substantive rule of law different from the principle of 
causation on which Lords iSumuer and Wreubury rested their decision and 
that if he could express his own preteieuce their ground of decision 
appeared to be more cunsouaut with the decision in Neville's case than 
Lord Dunedin’s. If the piaiutitf is a wrongdoer in the sense that he is a 
party to a manifestly unlawful or immoral act and relies on it as part of his 
cause of action, bis action would fail on grounds of public policy. An 
instaucG has already been referred to, viz., whore a woman who agreed 
to live in immoral association with a maiTied man on the faith of a false 

1. p. 115. 2. Above, Chap. XU I. para, 4. 

3. In Massachusetts courts held lorinerly that a person who violated the Jaws 
against travelling on a Sunday could uot recover fur injury duringsuch travel ; but this 
has been negatived by statute in that state and has nut been followed outside it. Pollock, 
Torts, p. 13S-le9; Burdick, Torts, p. 103. fu that state an owner or driver of an unregis- 
tered automobile cannot, it seems, sue another for injury, and is a sort of outlaw ; and no 
more a lawful traveller than a runaway horse. 5o U.S.L.K. 397. 

4. Below, paras. 24-28. 5. Above, Chap. XIV, para. 77. 

6. Above, Chap. XIV, para. 28. See also HilUn v. /. C. (Alkali), Ltd., (1934) 
1 K.B. 455 ; (1936) A.C. 65. 

7. (1930) A.C. 956 ; above, Chap. VII, para. 89 and Chap. XIV, para. 76. 

8. (1938) 1 K. B. 1 j above, Chap. XIV, para. 76. 9. (1920) A. C. at p. 976. 

10. (1919) A.C. 368 ; above. Chap. VIII, para. 20. 11. Below, Chap. XIX, para. 27. 

13. (1938) 1 K-B. at pp. 47, 48. 
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representatioa made py him was not allowed to sue him for deceit.^ Apart 
from the defences known to the law and set out above, the plaintiff being a 
wrongdoer is by itself no defence and even a wrongdoer may recover^ e.g., 
a trespasser to whom an occupier of premises uses needless force. 

6. Authority of public officers. — Under this head, the position 
of the following persons may be considered ; first, executive, and second, 
military and naval officers of the Crown. The authority of executive offioers 
in various spheres of governmental activity is nowadays governed in most 
part by statute law. There is therefore rarely any need at the present day 
for exploring the field of constitutional law for ascertaining their inherent 
powers.^ With regard to certain matters these powers are weli>settled. 
They originally formed part of the royal prerogative and are now exercised 
in a constitutional monarchy by the ministers and their subordinates. 
They may be considered under the following four categories. 

7. Defence of the realm against external aggression and suppres- 
sion of internal disorder. — Acts done in furtherance of this vital concern 
of the State are excused on the ground of necessity. The (iovernment can 
impress men for service, ^ seize property* for bulwarks, aerodromes 
and other military requirements, declare martial law,^ commandeer ships 
or goods, ^ arrest persons suspected of liulpitig the enemy or otherwise 
dangerous by being at large, “ restrain the movements of persons, and do 
other acts necessary for the purposes aforesaid. The powers of executive 
and military officers in these matters have been regulated by the Defence 
of the Realm Acts passed auriug the last war and by similar legislation 
during the present war. Besides, such officers are usually protected by 
Indemnity Acts passed afcer a war or I'ebeiiiuu, from suits or other proceed- 
ings in respect of injuries caused by them liuiing the progress of the war 
or rebellion.^ lu the absence of such legislation, courts of law are not 

1. SiveytT v. AllUon, (1935) 2 K.B. 403; above, Chap. IX. para. 14. Cf. Burrovs v. 
Rhodes, (1S99) 1 Q.B. 816 (where the defence failed as the act was not maiiife.stly 
tinlawfal). 

2. For iastauces where the question became material, see R, v. Halliday, (1917) 
A.C. 266; A. G. v. iie Keyses' s Royal Hotel, (1920) A.C. 508. 

3. Above, Chap. 11, para. 21. 

j 4. /» re a Petition oj Right, (1913) 3 K.13. 649 ; the owner of property is entitled 
to compensation; A. G. v. JJe Keyses' s Hotel, (1920) A.C. 508. As to selection of a site 
for a military camp, see Hawley v- Steele, (1877) 6 Cu. D. 531, 328. 

6. R. V. Channappa, (1930) 32 Bom. L.R. 1613 : 1931 Bom. 57. 

6. Csovm of Leon v. Admisalty Commissianess, (1921) 1 K.B. 593. 

7. Rtep Lai v. Secretary of State for India, (1925) I.L,R, 5 Pat. 203 (impressing carts 
for hire). 

8. Ex parte Marais, (1902) A.C, 109 ; R. v. Halliday, (1917) A.C 266 ; In rc Anir 
Khan, a870) 6 B.L.K. 393. 

9. Phillips V. Eyre, (1870) L.R. 6 Q.B. 1 (Act passed after the Jamaica riots). Above, 
Chap. 11, para. 25 (a). 
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debarred, when normal conditiona are restored, from examining the gronnds 
of necessity that existed for indicting the injuries complained of daring a 
war or rebellion. i Therefore the executive has no prerogative overriding 
the common law. But courts would nacnrally allow a large margin of 
discretion to the ofQcers concerned who had to fight a war or rebellion 
and would not presume to sit ia judgment over their conduct of military 
operations. Besides the power to suppress a riot or rebellion, magistrates' 
police and military oiiicers have the power to disperse unlawful assemblies 
by force and thus avert danger to the public peace*. 

8. Transactions with independent States and subjects of such 
States. — In the Taajore Haj case,* the Privy Council held that the 
annexation of the tlaj by the East India Company cunld not be questioned 
in a court of law. Lord KiugsJown observed.- 

“The transactions of independent States between each other are governed by other 
laws than those which municipal courts administer. Such courts have neither the means 
of doing what is right, nor the power of enforcing any decision which they may make." 

Similarly a court of law has no power to entertain an action in respect 
of injury arising from Cloverament’s declaration of war, peace, or blockade,* 
treaties of peace'* or of commerce, or seizure* or ceBsion*' of foreign territory. 
A subject of a foreign State who is not residing in British territory at 
the time cannot also complain of any injury to him done by or under the 
authority of the British Government. In Burm v. Denman,^ the defen- 
dant, the commander of a British man-of-war, had destroyed certain 
property of a slave-trader on the west coast of Africa and his act was 
approved by the British Government. It was held no action lay against the 
defendant. Similarly the Government has authority to exclude undesirable 
aliens from its borders.* Where, however, an injury is infiioted ou an alien 
who is also a British subject at the time, be can complain of it in the British 


1. See on this subject Dicey, Law of the Constitution, p. 539; Moore, Act of State, 
p. 48 ; Finlason’s Review of the authorities as to repre'sion of riot or rebellion, 1868, 
During a war or a state of martial law, courts of law iiave no right to question acts of the 
military authorities ; Ex parte Marais, (1902) A.C. 109 ^ as to this case, see Dicey, Law 
of the Coustitution, p. S46 ; Dodd, 18 L. Q. R. p. 143. 

2. S. 132, Crl. Pr. Code, Chap. IX. Acts done in good faith are not offences. 

3. Secretary of State for India v. Kamatchec Boye Saheba, (1839) 13 Moo. P.C 23, 
75 ; see also Duke of Bruns-saick v. Hanover, (1844) 6 Ccav. 1 ; (1848) 1 H.L.C. 1 ; as 
to cases of disputes between independent States in America, see Moore, Act of State, p. 107. 

4. Esposito V. Bowden, (ISo)) V £. & B. 781. 

5. Civilian IVar Claimants Association, Ltd. v. Tke King, (1932) A.C. 14 (a claim 
to war reparation got from Germany rejected). 

6. Cook V. Sprig g, (1899) A.G 572. 

7. Secretary of State for India v. Sardar Rustum Khan, (1941) .A.C. 356. 

8. (1848) 2 Ex. 167 ; see also Elphinstone v. Bedreechand, (1830) 2 St. Tr. N.S. 377 ; 
Poll V. Lord Advocate, (1899) 1 Fraser 823. 

9. Musgrove v. Chun Teeong Toy, (1891) A.C. 27?. 
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eonrta.i A fortiori, an injury to a British Bnbjcct whether resident in 
England or not, is actionable in the ordinary courts. ® In thsse cases, the 
wrongdoer cannot rely merely on the warrant or authority of Government 
as a defence. It is open to a court to examine the legality of the authority 
claimed by Government or its olBcera to do the act complained of.® The 
following statement of this weii-established rule by Lord Atkin is worth 
setting ont here. It was made in a Privy Council case-^ where a person 
complained of wrongful deportation by Ih^ Governor of Nigeria. 

“ As the executive lie (the Governor) can only act in pursuance of the powers given 
to him by law. In accordance with British jurisprudence no member of the executive 
can interfere with the liberty or property of a British subject except on the condition 
that he can support the legality of h's action before a court of justice. And it is the 
tradition of British justice that judges should not shrink from deciding such issues in 
the face of the executive." 

9. Disciplinary powers over subordinate ofScers.—The Govern- 
meut has the right to employ officers and exercise discipline over them. It 
can auspeuJ or dismiss them at pleasure.® The Bombay High Court held 
tha't a Deputy Collector who was censured in a Government notiQcation 
for alleged miscoudaol and dishonesty conld not sue the Government for 
defamation as the right of censure was included in the larger right of 
dismissal at pleasure. These powers are however subject to any special 
provisions under contract or statnte.’' 

1. Johnstom V. Ptdlar, (1931) 2 A..C. 2&2. See CommCTCial Ettattt Ca. of Eg ypt v- 
Board of Trade, (1925) 1 K. B. 271, 290, 297. 

2. Mostyn v. Fabrigi, (1774; Sm. L.C., Vol. I, p. 642. 

3. iValker v. Baird, (1892) A.C. 491 ; Musgrove v. Pulido, (1879) 5 A.C. 103 ; see 
also Sprigg v. Sigcau, (1897) A.C. 23S. 

4. Ethugiayi EUko v. Govirnvient of Nigeria, (1931) A.C. 663, 670. 

5. Shentoa v. Smith, (1893) A.C. 229. 

6. Jehangir v. Secretary of State far India, (1903) I.L.R. 37 Bom. 189 : 3 Bom. L. R. 

30; in appeal 6 Bom. L. R. 131-, Rose v. Secretary of State for India, (1913) I. L. R. 37 
Mad. 53 : 34 .M. L. J. 429 ; Ram Das v. Secretary of State for India, (1912) 18 C. W. N. 
106 : 116 I. C. 922. „ 

7. Gould V. Stuart, (1896) A. C. 373 ; Venkata Rao v. Secretary of State, I. L. R. 1937 
Mad. 532 (P. C.) : 64 I. A. 55 ; Rangaekari v. Secretary of State, I. T-. R. 1937 Mad. 317 
(P. C.) : 64 I. A. 40. See alio CUfard v. The King, (1933) 66 M. L. J. 639 (P. C.) : 

1934 P. C. 60 ; Venkatesusara Aiyar v. Sri Minakshi Devast anam, (1935) 69 M. L. J. 306 : 

1935 Mad. 945 ; Secretary of State for India v. D’Attaides, (1934) I. L. R. 12 Rang. 556 ; 
Jamun V. Secretary of Stale for India, (1933) I. L. R. 16 Lah. 1017 ; Girdhari Lai v. 
Secretary of State, 1937 Lah. 226 ; Secretary of State v, Surendra Nath, I. L. R. (1939) 
1 Cal. 46 : 1933 Cal. 759 ; Province of Bengal v. Bhupendra Kumar, (1939) 44 C.W.N. 79. 
The employee of a local board is in a diffeient position ; Municipal Borough, Dhulia v. 
Ramachandra, 1933 Bom. 137; District Council, Amraoii v. Vithal Vinayak, 1941 Nag. 125; 
Gokak Municipality v. Rajaram, (1940) 42 Bom. I. R. 886 ; ef. Malik Narain v. District 
Board, 1940 Lah. 7L For a case of a railway employee, see M. S. M. Ry. Co. v 
Ranga Rao, 1940 Mad. 269. 
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10. Apprehension of criminals and suspects.— The powers of 
police officers to use force, ^ or to enter private premises,® for stopping a 
breach of the peace and for the arrest of criminals, suspects and persons 
committing a breach of the peace has already been considered. 

11. Military and naval officers. — They have no special privilege or 
prerogative except what is conferred on them by statute or by the lawful 
orders of the executive government. Their acts are not jnsticiable in the 
ordinary courts while a war is in a state of progress and martial law is 
prevailing.® But after the cessation of a war or rebellion, a soldier, like any 
other citizen, is subject to the courts’ jurisdiction ; and in an action against 
him they can examine the existence or extent of necessity pleaded by him 
as a justification for causing the injury complained of.* As already 
observed, he usually gets the protection of an Indemnity Act and is saved 
from an enquiry of this kind.® The maintenance of discipline in the army 
and navy is regulated by statutes like the Army Acts and Naval Discipline 
Acts,® which invest superior officers with disciplinary powers and also 
provide for the constitution of military tribunals for trial and punishment 
of offenders against military discipline.'^ A court of law has no jurisdic- 
tion to question acts done within such powers but can enquire whether the 
powers claimed were conferred by statute and whether they were exercised 
in conformity with it and award damages, if their acts were in excess of 
their powers.® 

12. Act of State. — ^This term is used in different senses in different 
contexts. In the first place, it is used in Hie sense of an act or transactiou 
which is not jnsticiable in the ordinary courts, e.g., declaration of war, 
treaty of peace, annexation or seizure of territory,® injury done by or with 

1. Above, Chap II, para. 20. 2. Above, Chap. IV, para. 38. 

3. Ex parte Marais, (1902) A. C. 109. 

4. A leading authority on this subject is R. v. Finney, (1833) 5 C. & P. -254 (Bristol 
riots of 1831) ; see Dicey, Law of the Constitution, p. 2.85, et seq. and appz. vi. As to a 
foldi^r's dual respondbility under the military law to obsy his superior's orders even if 
improper, and under the common law, see Stephen, Hist, of Crl. Law, Vol. I, p. 205 ptr 
Willes, J., in Keighly v. Bell, (18&6) 4 F. & F. 763 ; I. P. C., s.s. 76 and 79. 

5. Eg‘, Tilonko v. A. G. of Natal, (1907) A.C. 92, 461. 

6. (1866) 29 & 30 Viot., o. 109 ; (1884) 47 & 48 Viet., c. 39. 

7- R. V. Cuming, (1887) 19 Q.B.D. 13 ; Marks v. Frogley, (1898) 1 Q.B. 888 ; Bradley 
V. Arthur, (1825) 4 B. & C. 292, 305. 

8. Warden v. Bailey, (1811) 4 Taunt. 67 ; 4 M. & S. 600 ; see also Wolfe Tone's case, 
37 St. Tr. 614; Comyn v Sabine, (1737) cited In Sm. L.C., Vol. I, p. 651; Sutton v. 
Johnstone, (1786) 1 T.R. 493 ; Dazokins v. Lord Faulef, (1869) L.R. 5 (j.B. 94 ; Eraser v. 
Balfour, (1918) 87 L.J.K.B. 1116 ; Hedlon v. Evans, (1919) 35 T L.R. 642, where the 
authorities are reviewed by McCardie, J. As to the prerogative of the Crown in the admi- 
nistration of the Army and Navy, see China Navigation Co. v. A. G , (1933) 2 K.B. 197. 

9. Secretary of State for India v. Kamatchee Bove Saheba, (18.59) 13 Moo. P.C. 22 ; 
Doss n. Secretary of State for India, (1875) L.R. 19 Eq. 509; Salaman -v. Secretary of 
State for India, (1906) 1 K.B. 613; Secretary of State v. Sardar Rustani Khan, (1941) 
A.C. 356 ; see above, Chap. XVI, para. 29. 
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the authority of Govermnent to a foreign subject as in Bumm v. Denman.^ 
To the same category belong acts of sovereignty done by foreign sovereigns, 
beoanse a British conrt has no jnriBdiction to give relief for injury resulting 
from them.® Secondly, the term is nsed also to refer to acts done by 
Government with reference to its own subjects in the exercise of executive 
discretion under common law or statnte,® e.g., dismissal of an ofScer,* 
deportation of a political offender, declaration of martial law during a riot 
or rebellion, the disposition of the armed forces of the Crown in time of 
peace.® In these cases courts of law have jurisdiction to enquire whether 
the wrong complained of was authorised by the common law or statutory 
power under colour of which it was done. They therefore differ from acts 
of state of the former description which are wholly beyond the cogaisancse 
of municipal courts. Sir James Fitzjanaes Stephen nsed the phrase exclu- 
sively in the former sense. Therefore he observed that “ as between the 
sovereign and his subjects there can be no such thing as an act of State."® 
It is however nsed frequently in the latter sense also and then it refers to 
an injury to a British subject which purports to be within the common law 
or statutory power of Government or its officers.^ 

* 13. Judicial authority. — No action lies against a judge in respect of 
his judicial acta though they are alleged to have been done dishonestly or 
maliciously.® In England there is a difference in the application of 
this rule of immunity to superior and inferior courts of justice. No 
actioti lies against a judge of a superior court like the High Court of 
Justice on the ground that he acted beyond his jurisdiction.® This is 

1. (1848) 2 Ex. 167 ; above, para. 8. 

2. Tie Parlemtnt Beige, (1880) S P.D. 197; Carr v. Francis Times, (1902) A,.C. 176 ; 
see also V. Napier, (1836) 2 Bing. N.C. 781; Govindxn Nair v. AcAyuta Menon, 
(1913) I.L.R. 39 Mad. 433 : 28 M.L.J. 310 ; Chatarbnj v. Chwiilsl, (1933) I.L.R. 37 B..m. 
474 P.C. : 60 I. A. 211. See also Princess Palajolga v. IVeiss, (1929) 1 K.B. 71*. 

3. These are sometimes called " matters of State ” ; Moore, Act of State, p. 32. 

4. Jekangir v. Secretary of State, (1902) I.L.R. 27 Bom. at p. 214. See also Girdhari 
Lai V. Secretary of State, 1937 Lah. 226. 

5. China Navigation Co., Ltd. v. A. G., (1932) 2 K. B. 197. 

6. Stephen, History of Criminal Law, Vol. II, p. 65. See Municipal Corporation of 
Bombay v. Secretary of State for India, (1933) 36 Bom. I.. R. 563, 604 ; Mirea, J.. observed 
that in the latter sense it is a misnomer. See also Venkataranga Iyengar v. Government 
of Mysore, 12 Mys. L. J. 328. 

7. Acts done by Governors of Colonies by delegation from the Crown under the 
warrant of commission are called acts of State ; Masgrove v. Palido, (1879) 5 A. C. 102, 
110. In Arunachellam v. Venkataehalapati, (1919) I. L. R. 43 Mad. 253 P. C. : 46 1. A. 204, 
Lord Shaw spoke of the preparation of the laam Regist.cr, i,e., a register prepaied in 
1864 of lands held under Crown grant’ in Madras, as a great 'act of -State.’ F.sr a defini- 
tion of act of State, see Srinibash Prasad v. Kesho Prasad, (1911) 1. L. R. 38 Cal. 734 : 
15 C. W. N. 473. 

8. See above, Chap. II, para. 19 and Chap. VII, para. 42. 

9. Fray v. Blaeibarn, (1863) 3 B. 4 S. 376 ; Anderson v. Gorrie, (1893) 1 Q.B. 668. 
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becaase his jurisdiction is nnlimited and another judge of the same 
court cannot review his decision by way of trying an action for damages 
against him.^ The only course open in the case of an erroneous decision 
is an appeal against it as provided by law. But the jurisdiction of a judge 
of an inferior court lihe a county court judge or a magistrate is usually 
limited by the statute which creates the Court and an action lies against the 
judge on the ground of want of jurisdiction.* But no action lies even 
against a judge of an inferior court merely on the ground of dishonesty or 
malice if he has acted within his jurisdiction.* This immunity would 
apply to a magistrate,^ a military court,® a juror, a coroner,® an official 
receiver,’^ but not to officers discharging merely executive or administrative 
duties. * 


14. Judicial Officers’ Protection Act. — In India a simple and 
uniform rule is enacted, by the Judicial Officers’ Protection Act® as 
follows : — 

“ Ko Jndgc, Magistrate, Juitica of the Peace, Collector, or other person acting judi- 
cially shall be liable to be sued in any Civil Court for any act done or ordered to be done 
by him in the discharge of his judicial duty, nrhethsr or not within the limits of his 

1. Kemp V. Meville, (1861) 10 C. B. N. S. 523. Perhaps if the act was so plainly 
in excess of his powers as to hr extra-judicial, he will be liable; Taofe v. Dovmes, 
(1813) 3 Moo. P. C. 36 (n). 

2. Desvtell v. Impty, (1833) 1 B. A C 165, 169. As to whether his knowledge 

of want of jurisdiction should be proved, see Colder v. Halktt, (1839) 2 M. I. A. 393 ; 
3 Moo. P. C- 28 ; cf. Ifoulden v. Smith, (1850) 14 Q. B. 841 ; Mayor of London v. 
Cox, (1867) L. R. 2 H. L. 239 at p. 263 ; Carratt v. Morley, (1841) 1 Q. B. 18. The 
question whether the error was one of jurisdiction or an i^gulanty is not an easy 
one to decide and the dividing line is not clear in the English case-law. It is 
however not material for the purposes of the Indian Act and is not discussed here. 
Cf. fToulden v. Smith, (1850) 14 Q. B. 841; Bo-x v. KaU, (1905) 1 K. B. 592 ; 
Mitchell 'I. Foster, (18«) 12 A. & E 472; Willis v. JITaf/oeA/aw, (1876) 1 Ex. D. 
376 ; Leary v. Patriek, (1850) 15 Q. B. 266 ; Jones v. Gurdon, (1842) 2 Q. B. 600 ; 

Crepps V. Durden, (1777) Cowp. 640 ; Policy v. Fordham, (1904) 91 L. T. 525 ; where 

actions were allowed for want of jurisdiction ; with Brittain v. Kinnaird, (1819) 
1 B. * B 432 ; Picks v Caritr, (1825) 3 Bing. 78 ; Bott v. Ackreyd, (1859), 28 L.J M.C. 
307 ; Ackerley v. Parkinson, (1815) 3 M. & S. 411, 

3. Scott v. Stansjield, (1868) L. R. 3 Ex. 230. As to the distinction in this 

matter between Courts of Record and other courts, see Cave v. Mountain, (1840) 

1 M. 4 G. p. 363; Linford v. Pitgroy, (1849) 13 Q. B. 240; Tayler v. N’erjtld, (1854) 
3 E. & B. 724 ; and the Justices Protection Act, 1848, $. 1 ; see, however, Ifaggard v 
Pclieicrs Freres, (1392) A. C. 61; fer Atkin, L. J., in Eveiett v. Crijpths, (1930) 
3 K. B. 163, at p. 205. 

4. Law V. Llewelyn, (1906) 1 K. B. 487. 

5. Dawkins v. Lard Rokeby, (1875) L. R. 7 H. L. 744. 

6. Coroners' Act, (50 4 51 Viet • c. 7) ; Garnett v. Perrand, (1827) 6 B. 4 C. 611. 

7. Bottomly ' v. Brougham, (1908) 1 K. B. 584 ; Burr v. Smith, (1909) 2 K. B. 306. 

8. Royal Aquarium Society v. Parkinson, (1892) 1 Q. B 431. 

9. Act XVIII of 1850, s. 1 ; cf. I.P.C. s. 77 ; Sewalram v. Abdul Majid, I.L.R. (1938) 
1 Cal. 581 : 1938 Cal. 377 ; Hemehanira Roy v. Tarepada, (1935) 40 C.W.N. 500 ; above. 
Chap. VUt para. 42, p. 3?8t note 3. 
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jurisdiction : provided Aat he at the time, in good faith, believed himself to have juris* 
diction to do or order the act complained of." . 

A District Magistrate issuing a warrant for search of a person’s premises 
for fire-arms was held to act indieially.* Bnt the commanding, officer of a 
military cantonment who arrested and detained a person whom he suspected 
to be a lunatic was held not to be protected by the Act.^ The belief in juris- 
diction must be in good faith, i,e,, with due care and caution, and not reckless 
or in contravention of obvious or well-known rules of law or procedure.® 

15. Ministerial officers of court. — The above Act confers an unquali- 
fied protection on ministerial officers who execute the lawful warrants of 
courts of justice.* 

And no officer of any conrt or other person, bound to execute the lawful warrants or 
orders of any such Judge, Magistrate, Justice of the Peace, Collector or other person 
acting judicially, shall he liable to be sued in any Civil Conrt, for the execution of any 
warrant or order, which he would be bound to execute, if within the jurisdiction of the 
person Issuing the same.” 

A similar rule prevails in England. A sheriff, bailiff, police officer, 
gaoler carrying out a warrant or order for arrest, attachment, or search 
would be protected from action.® Bnt this is on condition that the warrant 
or order is lawful on the face of it and executed in conformity with law. 
There is no protection if it is manifestly irregular or illegal,® e.g., a warrant 
which is not signed or sealed by the magistrate or judge, or if it is executed 
improperly, e.g., against the wrong man’' or property.* It must be observed 
that the above immunity applies to the execution only of judicial warrants, 
and not of those issued by executive or administrative officers. In the latter 
case the protection is conditional on the validity of the order and if it is 
invalid, the officer issuing and his subordinate executing it are both liable.* 

1. Clark V. Brojtndra Kiahore, (1913) I.L.R. 39 Cal. 953 (P.C.) : 39 l.A. 163 ; see also 
RoMni Kumar v. Niaa Mohammad, (1943) 77 C.L.J. 93. 

2. Sinclair v. Broughton, (1883) I.L.R. 9 Cal. 341 P.C. ; 9 l.A. 153 ; above. Chap. II, 
para. 20 ; see also Paranhusam v. Stuart, (1865) 3 M.H.C.R. 396 ; Babuehunder v. Brijo 
Bullub, (1874) 21 W.R. 391 ; Girja Shankar v. Gopalji, (1905) I.L.R. 30 Bom. 241: 7 Bom. 
L.R. 951; Udhatam v. Grahamt Trading Co-, ISZl Sind. 281. 

3. Collector of Sea Customs v. Chidambara, (1876) I.L.R. 1 Mad. 89 ; see also 
Ammiappa v. Mahomed, (1865) 2 M.H.CXR. 443 (acting with knowledge of excess of juris- 
diction) ; Raghunatha v. Ndthamuni, (1871) 6 M.H.C.R. 423. 

4. S. 1 ; cf. I.P.C. s. 76. In England see the Constables Protection Act, 1750 
(39 Geo., 2, c. 44), s. 6 ; the Criminal Justice Act, 1935 (15 & 16 Geo. V, c. 86), s. 44 ; cf. the 
qualified protection conferred by the County Courts Act, 1888, (51 & 52 Viet, c. 21), s. 53. 

5. Henderson v. Preston, (1888) 21 Q.B.D. 362 (gaoler) ; Demer v. Cook, (1903) 

88 L.T. 629. 6. Hors field v. Brovin, (1932) 1 K.U. 355 ; above, Chap. II, para. 19. 

7. Davies v. Jenkins, (1843) 11 M. & W. 745 unless the fault was the plaintifi’s. 

8. Crosier y. Cundey, (X'i27) 6 B. ft C. 232; above. Chap. II, para. 19; Chap. VIII, 
para. 16. 

9. See the cases arising out of the issue of general warrants, above. Chap. II. 
para. 24. See also Watson v. Bodell, (1845) 14 M. & W. 57; Chapman y. Ellesmere {Lord), 
a932) 2 K.B. 431. 
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16. Qn&si'jadicial authority — ^Under thja head wonld fall the 
aathority of persons or associations like a clnb over its members, ^ a Univer* 
sity over its members, officers or gradnates, the General Medical Conncil 
over registered medical practitioners,^ a caste assembly over members 
of the caste, 3 a company over its directors, an arbitrator over the parties 
vrho submit their dispute to him, a local authority exercising its statu- 
tory powers affecting private rights.^ In these cases the authority is 
analogous to that of a court of justice. It is derived from the voluntary 
submission of the person complaining and may be regulated by statute or 
the instrument of foundation of the particular association. Acts done 
in the exercise of such aathority are protected if they conform to the rules 
of natural justice^ and to any other rales prescribed in that regard.* The 
rules of natural justice would in this context be, for instance, that a 'person 
should not be removed from a club or association without due notice and an 
opportunity to him to show cause,^ that the persons who sit in judgment 
over him should act fairly and hona fide and not corruptly* and should 
not be disqualified by any adverse or hostile interest against him.* An 
instance of a statutory rule being disregard ed is a cas^where the General 

1. Hopkinson y. Exettr, (1367) L.R. 5 Eq. 63 ; Fisher v. Keane, (1878) 11 CK. D. 
353; Laiouekere v. Wharncliffe, (1879) 13 Ch. D. 346; Dawkins v. Ant rains, (1881) 
17 Ch. D. 615 ; Young v. Ladies Imperial Club, (1920) 2 K.B. 523 ; Mill v. ffaivier, (1875) 
L.R. 10 Ex. 92; Gomperts y. Goldingham, (1886) I.L.R. 9 Mad. 319 ; Bishamiar Das y. 
Gobind Das, (1914) 12 A.L.J. 552: 23 I.C. 301; Ambalal Sarabai y. Pkirat, 1939- Bom. 35, 
As to the right ot a member of a club, above, Chap. XU, para. 8. 

2 Alliuti V. G.M.C., (1889) 23 Q.B.D. 400 ; Partridge y. G.M.C., (1890) 25 Q.B.D. 
90; Allinson y. G.M.C., (1894) 1 Q.B. 750 ; as to the Inns of Court, see R. v. Lincoln' t 
Inn, (1825) 4 B. & C. 855. 

3. Krishnaswami y. Viraswami, (1886) I.L.R. 10 Mad. 133 ; Jagannath V. Akati, 
(1893) I. L. R. 21 Cal. 463 ; Appayya v. Padappa, (1898) I. L. R. 23 Bom. 122 ; above, 
Chap. XII, pars. 8. 

4. Errington v. Minister oj Health, (1935) 1 K. B. 249 ; Horn v. Mittister of Health, . 
(1937) 1 K. B. 164. 

5. As to this phrase, see MaeLtan v. The Workers ' Union, (1929) Ch. 602, per 
Maugham, L. J. The plea that the rules were not followed should be specifically taken ; 
Bmnsgaurd v. Secretary of State, 1940 Bom. 294. 

6. Andrews v. Mitchell, (1905) A.C. 78 ; The Empire Antelope, (1943) P. 79; Mahomed 
V. Stewart, (1920) I.L.R. 47 Cal. 623 ; Ramji v. Naranji, 1935 Bom. 268 : 37 Bom. L.R. 261 ; 
Devchand v. Ghanashyam, 1935 Bom. 361 : 37 Bom. L.R. 417 ; Haji Abdul Racak y. Haji 
Adam Haji, 1935 Bom. 367 : 37 Bom. L, R. 603. Above, Chap. XVII, para. 9. 

7. Cooper v. Wandsworsh Board of Works, (1863) 14 C. B. N. S. 180; Broadient y, 
Rotherham Corporation, (1917) 2 Ch. 31; Barn y. Labourers' Union, (1930) 2 Ch. 364; 
Ganapathi y. Bharati, (1894) I.L.R. 17 Mad. 222 : 4 M. L. J. 101 (caste) ; Appayya y. 
Padappa, (1898) I. L. R. 23 Bom. 122 (caste) ; Keshavlal v, Bai Girja, (1899) I. L, R. 24 
Bom. 13 : 1 Bom. L.R. 478. 

8. For cases of bias, see Municipal Council of Sydney y< Campbell, (1925) A.C. 338, 
343 ; Marshall y. Blackpool Corporation, (1939) 2 K. B. 339; District Board, Chittagong 
v. Sasi Bhttsan, 1936 Cal. 225; Municipal Board of Tespur y. Abdul, (1935) 40 C.W.N. 337 
(arbitrary assessment). Malice or want of bona fidts will not be easily presumed and must 
be strictly proved ; Sukratendra v. Prabhu, 1930 Mad. 100 (caste), per Jackscm, J. 

9. Law y. Chartered Institute of Patent Agents, (1919) 2 Ch. 276. 
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Medical Council empourered by statute to tslre disciplinary action a^inat a 
member “after due inquiry” ordered the erasure of the name of a member 
who had been found guilty of adultery by flie Divorce Court. The Council 
acted solely on the decision of the Court and refused to hear fresh evidence 
which the member offered. It was held that there was no due inquiry.^ 
If the above conditions are satisfied, an action would not be allowed even if 
the decision was erroneous or nojUBt in the opinion of a court of law. If 
the conditions are not satisfied, the persons concerned are liable.^ It was 
held that no action lay against the Speaker of the House of Commons for 
expelling Charles Bradlangh, a member, by force in pursuance of a resolu- 
tion of the House, because the Houses of Parliament are masters of their 
own internal affairs in which courts of law cannot interfere.^ 

17. Parental and qnasi-parentai anthority.— A parent or guardian 
has anthority to chastise or forcibly detain a child or ward.* A school- 
master has similar authority over the pupil arising from delegation by the 
latter’s parent or guardian. “ These persons are protected only if they act 
in good faith and in a reasonable and moderate manner.* The ideas of 
reasonableness aa(9 propriety that were once prevalent have changed in 
modern times. Physical chastisement of pnpils was allowed formerly'^ but 
is now unpopnlar.* Old methods of dealing with lunatics, like beating 
them br confining them in dark rooms have gone ont of nse and cannot be 
justified by their guardians at the present day. Where there are statutory 
roles on this matter, failure to conform to them would involve liability.® A 
husband has no right to physically chastise or imprison his wife.* ® 

1- Bx parte Spackman, (1943) A.C. 6^. 

2. In some cases the power may be absolute and not qualified by these conditions ; 
Hayman v. Governare of Rugby School, (1874) L.R. 18 Eq. 28. 

3. Bradlaugh v. Gotselt, (1884) 12 Q.B.D. 271. 

4. Blaclistooe, Vol. Ill, p. 42 ; In re Agar ElUt, (1883) 24 Ch. D. 317 at p. 321, 
Bowen, L. J., suggested that a parent can forcibly stop his daughter aged 16 from eloping 
to Gretna Green. As to an illegitimate child, see R, v. Barnardo, (1891) 1 Q.B. 194. 

5. Cleary v. Both, (1893) 1 Q. B. 465 (even for acts done outside the school room); 
Sankunni v. Su/aminatha, (1922) I.L.R. 45 Mad. 548 : 43 M. L. J. 460. For a case of alleged 
negligence of schoolmaster, see Camkin v. Bifhop, (1941) 3 A.E.R. 713 C. A. ; also Wetten, 
V. L. C. C; (1941) 191 L. T. Juur. 159 (alleged neglect of master in a technical school). 

6. Pena v. Ward, (1835) 2C. M. & R. 388 ; Fitzgerald y. Hortheote, (1865) 4 F. S F. 
656, 689 ; E. y. Mg. Ba Thung, (1925) I. L. R. 3 Rang. 659. In the U. S. A. actions 
between parent and child are not allowed on account of their adverse efTects on family 
peace ; 43 Har. L. R. 1063 ; 44 Har. L. R. 135, 995. 

7. For a ease ef manslaughter, see R. v. Hopley, (1860) 2 F. & F. 202. 

8. Ryan v. Pildes, (1938) 3 A. E. R. 517 (damages awarded against schoolmistress, 
tot giving a box on pupil's ear lesnlting in deafness). 

9. Hunter y. Johnton, (1884) 13 Q. B. D. 225; cf. ManteU v. GriJSn, (1908) 1 K.B. 160; 
Sankunni y. Sviaminatha, above, where the rules were not statutory bnt only depart- 
mental. 

10. R. y. Jaeheen, (1891) 1 Q. B. 671 ; In re Subbia Goundan, 1936 Mad. 788. As to 
the effect of the decision in R. y. Jaekeon on the husband’s rights, see Place y. Scarlet 
Vl932) 2 K. B. 497 at pp. 500, 513. 
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18. Statutory authority. — A persoa cannot complain of a wrong 
which is anthorised by the legislature. The anthority may be express. 
Snch cases are rare, and when they occur, the statate nsnally provides for 
the payment of compensation to the parties aggrieved. The anthority may 
also be implied. This is a qaestion which depends on the language 
and purview of each statute. The large and growing volume of legisla- 
tion in modern times affords instances of various types. The main 
principles are well-settled and are stated in the following four paragraphs. . 

19. Absolute or imperative statutory authority.— Statutory antho- 
rity is absolute or imperative when a statute expressly authorises or com- 
mands the doing of a certain act. No action will lie in respect of any 
damage which is a necessary result of the act so authorised.^ The leading 
illustrations are oases of nuisances from noise, smoke and sparks, resulting 
from the running of railways along particular routes authorised by the 
statute.^ The principle has been applied in numerous other cases.^ 

20. Conditional or directory s tatutory anthority. —When a statute 
merely permits a thing to be done and it can be done without causing 
injury to another, the anthority is conditional or directory. The leading 
instance is Metropolitan Aaylum District v. Hill,* where the defendan'ts, a 

1. * Statute' Includes rules and orders, under statutory powers, s^., National 
Tthphont Co. v- Baker, (1893) 2 Ch. 186. 

2. R. V. Peate, (1832) 4 B. & Ad. 30 ; Vaughan v. Taff Vale Railioay Co., (1860) 

3 H. & N. 679 ; of. Jonet v. Fettiniog Ry. Co., (1868) L.R. 3 Q. B. 733 ; Hammertmith v. 
Brand, (1869) L.R. 4 H.L. 171 ; Fletcher v. Birkenhead Corporation, (1907) 1 K. B. 205 ; 
but it is otherwise if appliances for preventing the escape of sparks are not used ; 
Freemantle v. L- 4' ^y- ^a., (1860) 2 F. 4 F. 340, per Williams, J. ; in appeal 

10 C.B.N.S. 89 ; Secretary of State for India v. Kali Brahmo, (1928) 33 C. W. N. 50 : 1928 
Cal. 571 ; B. B. 4 - C. /. Ry. v. Dwarka Nath, I.L.R. 58 All. 771 : 1936 All. 771. 

3. E.g., Dixon v. Metropolitan Board of Workt, (1881) 7 Q.B.D. 418; National 
Telephone Co. v. Baker, (1893) 2 Ch. 186 ; Eattern and South African Telegraph Co. v. 
Cape Town Tramways Co., (19021 A.C. 381 ; Bast Freemantle Corporation y. Annois, (1902) 
A.C. 213 ; G. C. Ry. v. Hewlett, (1916) 2 A.C. 511 ; Bdgington v. Swindon Corporation, 
(1939) 1 K.B. 86 ; Dormer v. Newcastle Corporation, (1940) 2 A.E.R. 521 C.A ; PVodehosue 
V. Levy, (1940) 2 K. B. 561 C.A. ; Fox v. Newcastle-upon-Tyne C. C., (1941) 1 K.B. 120 ; 
Kishnamoort hi v. Taluq Board of Mayavaram, (1918) I.L.R. 42 Mad. 331; 36 M.L.J. 372. 

4. (1881) L. R. 6 A.C. 193 ; for instances, see Rapier y. London Tramways Co., (1893) 
3 Ch. 508 (location of a stable) ; Gas Light and Coke Co. y. Vestry of St. Mary Abbotts, 
(1885) 15 Q.B.D. 1 (use of a heavy steam roller): Biddulph y. Vestry of St. George’s 
Hanoversquare, (1863) 33 L.J. Ch. 411 ; Version y. St. James Vestry, (1880) 16 Ch. D. 449 ; 
Parish v. London Corporation, (1901) 67 J.P. 55 ; Madge y. Penge, U. D. C., (1917) 86 L.J. 
Ch. 126 (location of public nrinals) ; West y. Bristol Tramways, (190S) 2 K.B. 14 (use 
of creosoted wood for paving streets) ; Dell y. Chesham, V.D.C. (1921) 3 K. B. 427 (use of 
tar on roads) ; Powell v. Fall, (1880) 5 Q.B.D. 597 ; Gunter y. James, (1908) 24 T.L.R. 868 
(traction engines sending sparks on the highway) ; Chaplin y Westminster Corporation, 
(1901) 2 Ch. 329 ierection of a lamp-post) ; Manchester Corporation y. Famworth, 
(1930) A. C. 171 ; 5. S. Barone y. Barrad Inlet Tunnel and Bridge Co,, (1931) A. C. 
300 ; Rajmohan Bose y. B. 1. Ry, Co., (1872) 10 B.L.R. 241 (location of railway work- 
shops) ; Rama Rao y. Martha Sequeira, (1918) I.L.K. 42 Mad.. 796 : 37 M.L.J. 224 (location 
of latrine) ; Nirmal Chandra y, Patna Municipality, I.L.R. (1937) 1 Cal. 407 : 1936 Cal. 
707 ; R, N. Rite 4' Oil Mills y. Parulia Municipality, I.L.R. 22 Pat. 369 ; 1943 Pat. 408. 
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local anthority, who were authorised by statute to erect and maintain a 
small-pox hospital were held to have no authority to erect it in such a way 
as to cause a nuisance to the plaintiff. The defendants had only a 
permissive authority to do an act which was not per se a nuisance and 
were therefore bound to exercise the power without invading the common 
law rights of others. The onus is on the party who pleads this defence to 
displace the presumption that when the legislature confers a power or 
discretion, it was intended to be exercised in strict conformity with private 
rights and not so as to invade them.* He can succeed only if there are 
clear words or indications in the statute to the contrary. The use of 
imperative and not merely permissive language, the provision of compensa- 
tion for aggrieved persons, the grant of compulsory powers of acquisition 
are instances of such indications. For instance in London and Brighton 
Railway Go. v. Truman,^ a railway company was, by their Act authorised 
to carry cattle and purchase by agreement, in addition to land which they 
were empowered to purchase compulsorily, any land not exceeding fifty 
acres, in such places as should be deemed eligible, for the purpose of 
providing yards for receiving or keeping the cattle conveyed by the railway. 
The Act contained no provision for compensation in respect of lands 
purchased by agreement. The company was held not liable for a nui- 
sance arising from a cattle-yard. In a Madras caBe,^ the Madras City 
Municipal Act required that “ the Commissioners shall provide a suffi- 
cient number of convenient and fitting places for burial and burning 
grounds within or without the City and may acquire land for that pur- 
pose.” It was held that in view of the imperative language employed, 
the provision of compulsory powers of acquisition and of compensation for 
damage done in the exercise of their powers, they were not liable for 
choosing a particular place notwithstanding the resulting nuisance to the 
plaintiff. But these indications are not decisive. In Canadian Pacific 
Railway v. Parke,^ the defendants were authorised to irrigate their soil by 
the compulsory diversion of water from any adjacent stream, lake or river 
by conveying it over lands which did not belong to them and to run the 
surplus water over adjacent lands by means of ditches or drains, all subject 
to provisions for compensation ; but, it was held that they were not entitled 
to bring water on their lands if it would have the result of causing a slide 
of the plaintiff’s land. The principle was thus stated ; 

1. Per Lord Blackburn in 6 A. C. at p. 208. 

2. (1886) 11 A.C. 45 ; see also Harrison ▼. Sonthwark and Vauxhall Water Co., 
(1891) 2 Ch. 409. But a moitar-mill causing nuisance is not necessary for the construction 
of a railway line j Fenioick v. B. London Raitmay Co., (1875) L. R. 20 Eq. 644. 

3. Mtthammad Sfoideen Sait v. Madras Corporation, (1901) l.L.R. 25 Mad. 118 . 

4. (1899) A.C. 636; for other instances of permissive powers, see Powell •r. Fall, 
(1880) 5 Q.B.D. 579 ; Roberts v. Charing Cross, ete., Ry. Co., (1903) 87 L.T. 732. 

8. (1899) A,C. 644-5, per Lord Watson. 
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Wherever^ according^ to the sound construeiion of a statute* the Legislature has 
authorised a proprietor to make a particular use of his land) and the authority given iS| 
in the strict sense of law, permissive merely, and not imperative, the Legislature must 
be held to have intended that the use sanctioned is not to he in prejudice of the common 
law right of others.” 

On the other hand, a clause that the undertakers shall have no . 
immunity from proceedings for a nuisance arising in execution of the 
authorised works, or no authority to cause a nuisance, leaves no room for 
speculation and brings the case within the category of permissive authority.^ 

21* Negligence in executing statutory authority.— The defence 
fails if the harm complained of is avoidable and due to negligence in doing 
the authorised act. In Qeddis v. Proprietors of Bonn Reservoir,^ the 
defendants were authorised to secure a regular and proper supply of water 
to mill-owners through a certain channel and for that purpose to erect 
and maintain drains, channels, ways, etc. On account of their neglect to 
clean the channel, water overflowed its banks and did damage to adjoining 
lands. It was held that they were liable. The following statement of 
principle by Lord Blackburn® is usually cited : 

• 

“It is now thoroughly well established that no action will lie for doing that which 
the legislature has authorised, if it be done without negligence, although it does 
occasion damage to anyone ; but an action does lie for doing that which the legislature 
has authorised, if it be doue negligently. And 1 think that if by a reasonable exercise - 
of the powers either given by statute to the promoters, or which they have at common 
law, the damage could be prevented, it is, within this rule, "negligence,” not to make 
such reasonable exercise of their powers." 

When a person or body has statutory powers which he or they may 
at will exercise in a manner either hurtful or innocuous to others, it is 
negligence to choose the former mode,* The negligence may be that of 

L ■S-g'; Gas Works Clauses Act, 34 & 35 Viet, c. 41, s. 9 ■, ji. G. v. Gai Light Coke 
Co-f (1877) 7 Ch. D. 217 ; Jardesott v. Sutton, (1899) 2 Cb. 217. A similar provision occurs 
in Acts incorporating electric or water companies, e.g., 62 & 63 Viet. o. 19, s. 81; Shelftr 
V. aty of London, Elec. Lighting Co., (1893) 1 Ch. 287 ; Domerara Electric Co. v. White, 
(1907) A.C. 330 ; Price's Patent Candle Co. v. London C C., (1908) 2 Ch. 526 ; and in the 
Public Health Act, 1873, ,s. 308 ; Lingkt v. Christ Church Cerporatian, (1912) 3 K.B. 593. 

2. (1878) 3 A.C. 430 ; for other cases, see above. Chap. VI, para. 16 ; also Lavoreuee v. 
G. N". Ry. Co., (1851) 16 Q.B. 643 ; Whitehouse v. Fellowes, (1861) 10 C.B.N.S. 765; Biseoe 
V. G, E. Ry. Co., (1873) L.R. 16 Eq. 636 ; Southmark and Vauxhall Water Co. v. Wands- 
worth Board of Works, (1898) 2 Ch. 602 ; Dawson v. Bingley, XT. D. C„ (1911) 2 K.B. 149 ; 
Manchester Corporation v. Farnworth, (1930) A.C. 17l ; Pronek v. The Winnipeg, etc., 
Ry. Co., (1933) A.C. .61 ; Bond v. Mormon, (1940) 1 Ch. 439 ; Gaekwar of Baroda v. Gandhi 
Kaeharahhai, (1902) I.L.R. 27 Bom. 344 (PC.) : 30 I.A. 60 ; Maya Ram v. Municipal Com- 
mittee of Lahore, 1939 Lah. 730. The rule applies to public authorities dealing with the 
property of a subject ; Welden v- Smith, (1924) A.C. 484. 

3. 3 A.C. at p. 455. 

4. Lagan Navigation Co., v. Lambeg Bleaching Co., (1927) A. C. 236 at p. 243 ; ' 
Provender Millers Ltd., v. Southampton C. Q., (1939) 4 A. E.‘ R. 187 (onus of proof on 
defendant authority). 
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the defendant himself, his servant or independent contractor.^ The dntj 
is however only to take reasonable care to avoid harm and not an absolute 
duty to prevent harm arising ' from the work done under statutory autho* 
rity.> There is no difference in respect of the responsibility to take care 
between private persons and public bodies, or between works done for profit 
and those done only for public benefit. In Mersey Docks and Harbour 
Board v. Gibhs,'^ it was laid down that persons or corporations who construct 
docks or other works under statutory authority are bound to construct and 
maintain them with reasonable care. 

22. Improper or irregalar exercise of statutory power. — 
The defence fails if the power or discretion conferred by statute is not 
exercised bona fide or in good faith, ^ and in accordance with the require- 
ments or formalities prescribed by the statute.'’ The above does not apply 
to judicial powers and no action lies against a judicial officer on the ground 
that he exercised his powers maliciously or dishonestly. 

23. Necessity. — The principle of this defence is far-reaching in the 
law and enters into many defences appearing under different labels, e.g., 
executive or military authority in times of war or rebellion, self-defence. 
Other illustrations of the principle are measures adopted in times of danger 
or emergency, like throwing water on a house on fire or pulling it down to 
prevent the fire spreading, < the use of force by the master of a ship to 
preserve order and the safety of the ship,’’ throwing cargo overboard to 
save a ship in danger during a storm, b forcible feeding of a prisoner on 
hunger-strike in a gaol,^ rendering first aid to a person injured in an 
accident, even the performing of an operation on him without his 

1. E.g., Bardaker v. IdU U, D. C. (1895) 1 Q.B. 335. 

2. Hammond v. Vutry af St. Pancrat, (1874) L. R. 9 C. P. 216; Evans v. 
Mayor of Liverpool, (1906) 1 K.B. 160. 

3. (1864) L. R. 1 H. L. 93 ; above. Chap. VI, para. 16. See Manchester Corpora- 
tion T. Markland, (1936) A. C. 360. 

4. Everett v. Griffiths, (1931) 9 A.C 631, 695 ; see also Stockton v. Brown, (I860) 
9 H.L.C. 246 ; Westminster Corporation v. L. 3; B. W. Ry. Co., (1905) A.C 426 ; Short v. 
Poole, (1926) Ch. 66 ; Pennell v. East Ham Corporation, (1926) Ch. 641 ; Hagar Valab 
V. Municipality of Dhandhuha, (1887) I.L.R. 13 Bom. 490 ; Muhammad Moidin Sait 
V. Madras Corporation, (1901) I.L.R. 25 Mad. 118, 138 ; Lalbhai v. Municipal Com- 
missioner of Bombay, (1901) I.L.R. 33 Bom. 334: 10 Bom. L.R. 821 ; above, para. 16, 
p. 531, notes 5 to 9. 

5. Herron v. Rathmines Improvement Commissioners, (1892) A.C. 498 ; an injunction 
will be granted to prevent the exercise of the power otherwise than in accordance with 
the statute though no damage is proved. 

6. (1507) Y.B. 21 Hen. 7, fo. 27, pi. 5 ; Dyer 36 (b) ; Pollock, Torts, p. 132 ; Salmond, 
Torts, p. 20; Cope v. Sharpe, (1910) 1 K.B. 168 (setting fire to bush in a forest to 
prevent another fire spreading, justified) ; Cope y. Sharpe (Ho. 2), (1912) 1 K.B. 496. 

7. The Agineourt, (1824) 1 Hagg. 271, 274 ; Aldworth y. Stewart, (1866) 4 F. & F. 

957. 8. Aldworth y. Stewart, (1866) 4 F. & F. 957. 

9. Leigh v. Gladstone^ a909) 36 T.L.R. 139. 
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coDBent or knowledge if it is urgently needed to save his life.i The 
defence is available if the act complained of was reasonably demanded by 
the danger or emergency.* A person cannot, for avoiding harm to his 
land, divert a flood from it to his neighbour's property.* He can however 
put up an embankment to prevent the water entering his land though 
thereby his neighbour’s land is flooded.^ Similarly a person was held not 
liable for driving away from off his land a swarm of locusts which in conse- 
quence entered the plaintiff’s land and damaged his crops.* 

21. Consent. — Harm suffered by consent is not actionable. This is 
usually expressed by the maxim voUnti non fit injuria,^ what is consented 
to is not an injury. The consent may be express or implied. 

25. Express consent. — Consent is express, for instance, where a 
person submits to a surgical operation or invites a person to enter hiS 
premises. He cannot sue the surgeon for battery or the guest for trespass. 
Under the Indian Penal Code consent does not excuse an act intended to 
cause death or grievous hurt.* Therefore, a person can be prosecuted for 
causing physical injury or death in the course of a duel with swords or 
pistols, an encounter with naked flsts, a kicking match, or a prize-fight.* 
Whether be can also be sued for damages is doubtful, as the conduct of the 
party consenting to the harm may negative any breach of duty towards 
him.* The principle of express consent may arise for application in other 
cases than those of bodily harm. In Chapman v. Lord Elleaimre,^^ a case 
of defamation, the plaintiff, a trainer of racehorses, had a licence from the 
stewards of a Jockey Club which was subject to the condition that they 
could in their discretion cancel the licence and warn any person off tbe 
race-club and also authorise the publication of that fact in the Racing 
Calendar, the recognised organ of the club. It was held that the plaintiff 
could not complain of such a publication about himself, though it bore a 
defamatory meaning. Consent would not excuse responsibility for breach 
of duty imposed by statute.*^ 

1. Pollock, Tcits, p 133 

2. Cf. I.P.C., s. 81. See Restatement, §197, Illustration 8. 

3. Wkallty V. L. S; Y. Ry. Co., tl884) 13 Q.B.D. 131 ; M. S. M. Ry. Co. v. Maharaja 
of Pit hafuram, I.L.R 1937 Mad 919: 1937 Mad. 703 ; Khttrshed ffussaiti v Secretary of 
State for India, 1937 Pat. 302. Above, Chap. VI, para. 27. 

4i Above, Chap VI, paras. 22 and 75. See also Shankar v. Laxman, 1938 Nag. 239. 

6. Greyveniteyn v. Mattingh, (1911) A C. 355. 

6. The maxim was used in the civil law where the case is put of a man being sold 
as a slave with his conse'^t. As to its history in the English case-law, see Beven, 
Negligence, p. 787. 7. I.P.C., ss. 87, 88. 

8. R. V Coney, (1882) 8 Q.B.D. 534. 

9. Salmond, Torts, p. 38; Christophet eon v. Alnre, (1848) 11Q.B.D. atp. 477, 
Lord Denman ; R. v Coney, 8 Q.B D at p. 533, per Hawkins, J ; see however. Pollock, 
Torts, p 126 , Winfield, Province, pp. 86-91 

10. (1933) 2 K.B. 431. 11. Bowmaktr Ltd. v. Tabor, (1941) 2 K.B. 1 C.A. 

68 
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26'. Implied consentr.— Goneent will be implied where the injury 
complained of was incidental to the thing consented to. A player in a 
game of football or hockey cannot sue another for assault or injury arising 
in the course of the game.^ If however the injury was due to foul play or 
to a wilful assault not incidental to the game, it is actionable. In Hall v. 
Brodklands Aulo-Racing Glut,- some of the spectators of a motor race 
who were injured as a result of a collision between two racing cars could 
not recover from the owners of the racing track. A trespasser or a thief who, 
when scaling over a wall at night, is hurt by sharp spikes or glass pieces 
cannot obviously sue the occupier of the premises.^ Nor can he sue for 
harm caused by any trap or danger not set for him by the occupier.^ 
A workman who is engaged in a dangerous work cannot sue the employer 
for harm necessarily incidental to the work such as handling dangerous 
machinery or explosives, working on a high tower or roof, being employed 
as an acrobat or a lion-tamer in a circus. In such cases his consent to the 
necessary risks of the employment will be implied. This inference was 
extended by the doctrine of common employment to risks due to the faults 
of fellow-workmen in the same employment.^ But consent will not be 
implied when the risks are not necessary or unavoidable and are due to 
a breach of duty of the employer to his servant, e.g,, to use due care to 
provide competent fellow-servants and a safe system of work.® 

27. Inference of consent from knowledge.— Ordinarily a person’s 
knowledge of the risk to which he exposes himself would lead to an 

1. See 66 U. S. L. R. p. 291, 35 Law Notes, p. 153 and 36 Law Notes p- 35, for 
American cases where a golf player ora caddy failed to recover damages for injury by 
being hit by a golf ball. 

2. (1933) 1 K.B. 205 ; above. Chap. XIV, para. 19. For cases of injuries to spectators 
of a game of base-ball, see 66 U.S.L.R., p. 407. See also Clegkortt v. Oldham, (1927) 
62 W. N. 146 where a spectator of golf recovered for injury negligently caused by the 
player. See (1933) 75 L.J. 42. 

3. But setting of spring-guns is an offence; above. Chap. XIV, page, 410, note 4. As 

to an owner of a dog not being able to sue for its being hurt or killed by dog-spears in a 
wood, see Jordin v. Crump, (1841) 8 M. & W. 783 ; Townsend v. IVathen, (1808; 9 East 281. 
Below, para. 30, note 6. 4. Above, Cliap. XIV, para. 28. 

5. Above, Chap. XVI, para. 19. 

6. Williams v. Birmingham Battery Co., (1899) 2 Q.B. 338 (failure to provide 
a ladder for plaintiff working on an elevated tramway) ; Monaghan v. Rhodes, (1920) 
IK.B. 487 (unsafe ladder for dock labourer) ; Baker y. James, (1921) 2 K.B. 674 (supplying 
a defective motor car for a commercial traveller) ; Russel v. Criterion Film Productions, 
Ltd., (1935) 3 A.E.R. 627, 634; D'Urso v. Sanson, (1939) 4 A.E.R. 26 (watchman burnt 
to death when going inside a building on 6re due to employer's ni^gligence). On the 
question whether there was a duty, older decisions were more unfavourable to workmen, 
e.g., Shipp V. Eastern Counties Ry. Co., (1853) 9 E.^. 223 ; Woodley v. Metropolitan 
Ry. Co., (1877) 2 Ex. D. 384. The attitude of judicial and public opinion underwent 
a change during the latter half of the last century. The changed attitude is represented 
by cases like Smith v. Baker, below, note 2, and by the Employer^’ Liability Act, 1880. 
Under this Act, if there is a defect or negligence under s. 1, knowledge of the workman 
can be a defence only under the restricted conditions speciHed in s. 2, clause 3, 
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inference of his consent or assamptiou of that risk. But it would not if his 
injury was due tb a breach of duty of another person to protect him 
from that risk. Thus in an action by a workman against his employer 
for bodily harm due to the failure of the latter to prQvide a safe system 
of work, it is no defence to the latter that the former worked with 
knowledge of the clanger due to a faulty system of work. In such oases, 
mere knowledge is not consent. « The maxim, be it observed, is not 
scienti non fit injuria^ but volenti. In Smith v. Baker,^ a workman 
employed in drilling holes in a rock cutting near a railway line was held 
entitled to recover for injury due to a stone falling from a crane which 
lifted stones 'and swung them over his head without warning. It was 
held that the employers were guilty in not providing safe conditions of 
work for the plaintiff, and knowledge on the latter’s part of unsafe 
conditions was not enough to show that he consented to take the risk of 
injury. A driver who was compelled to drive a vicious horse of his 
employer in spite of his protest was held entitled to recover for injury 
by being kicked by it on the way.® In Oslm v. Carry & Graveemd 
Aviation, Ltd.,^ the plaintiff, an apprentice with the defendants, a firm of 
ground engineers at an aerodrome, was injured while swinging the 
propeller of an aeroplane. It was held that the defendants were liable by 
reason of the faulty system of starting aeroplanes taught by them and' 
their instructors and the plaintiff could not have appreciated the risk 
due to it. In a Madras case,® the defence of consent was held not available 
to an employer who adopted a dangerous method of breaking up cast iron 
by dropping a heavy weight from a great height on pieces of iron with the 
result that a piece of iron flew and killed a workman at a considerable 
distance. Consent of the workman will nut be implied from mere know- 
lodge of danger due to breach by the employer of a duty under statute, e.g., 
under the Factories Acts to fence dangerous machinery.® An occupier 
of premises is liable for breach of duty to avoid harm from an unexpected 
danger to an invitee ; a passenger in a railway train was thus held entitled 
to recover tor injury due to a staircase which was slippery with snow, 

1. Per Bowen, L.J., in Thomas v. Qaartermaini, (1887) 18 Q.B.D. 683, 696. 

2. (1891) A.C. 323. There is nothing of course to prevent express consent to such 
risks unless it is baired by statute. 

3. Yarmouth v. France, (1887) 19 Q. B. D. 647. 

4. (1936) 133 L. T. 312 ; Chap. XVI, para, 21. 

3. South Indian Industrials v. Alamelu Ammal, (1923) 17 L. W. 495. 

6. Holmes v. Clarke, (1862) 31 L J. Ex. 336 ; Britton v. G. lY. Cotton Co., (1872) 
L. R. 7 Ex. 130; Davies v. Owen, (1919) 2 K. B. 39; see also Baddeley v. Earl 
Granville, (1887) 19 Q. B. D. 423 (duty to provide bauksmen in shafts iu a miue) ; 
Senior v. PVard, (1839) 1 E. & E. 385 (to test the ropes-of the shaft daily before 
use); see also Groves v. lYimborne, (1898) 3 Q. B. 402; lYheeler v. tVezo Merton Board 
Mills, (1933) 2 K. B. 669. But where the servant himself created the danger by violating 
a statutory regulation, it v.’ould be otherwise ; see Hillen v. /. C. I,, {Alkali), Ltd., 
(1934) 1 K. B. 455 : (193o) A. C. 63. 



CHAPTER XIX. 

REMEDIES. 

1. Eemediea,— The remedies available for a tort are (a) extra jndicial, 
and (6) judicial. 

2. Extra-judicial remedies.— They are expulsion of a trespasser,! 
re-entry on land.® distress damage feasant,® recaption of goods,* and abate- 
ment of nuisance®. 

3. Judicial remedies. — The ordinary jndicial remedies are an action 
for damages,® injunction, recovery of possession of property, movable'^ or 
immovable,® declaration of title to property.® Some extraordinary judicial 
remedies are a writ of habeas corpm for prodnction of a person in another’s 
castody, a writ of mandamus to direct the performance of a public duty 
imposed by statute.^® When a tort is also a crime, e.ij., defamation or 
wilful trespass to person or property, the remedy of criminal prosecution is 
also available. 

4. Damages. — Damages, which term means here ‘ unliquidated 
damages,’ are the primary relief in an action for a tort.^ ^ The phrases, 
exemplary, substantial, nominal and contemptible damages hare already 
beeii explained.!® The phrases, general and special damages, are also 
sometimes used.!® General damages are the pecuniary reparation for 
the damage which is presumed to follow trom the injury, e.g„ in a 
case of assault or libel. It is not uecessavy to aver such damages 
in the pleading. Special damages are the pecuniary equivalent of the actnal 
loss sustained, e.g., medical expenses incurred by reason of bodily barm, 
loss of business due to a libel. The plaintiff can recover such damages only 
it he expressly avers and claims them. In England damages were assessed 
usually by a jury. Now since the pov/er of the judge to dispense with a 
jury in actions for tort has been widened by an Act of 1933,! * damages are 

1. Above, Chap. IV, para. 42. 3. Above, Cbap. IV, para. 43. 

3. Above, Chap. IV, para. 44. 

4. Above, Chap. IV, para. 33 and Chap. V, paras. 17 and 56. 

5. Above, Chap. VI, para. 88. 

6. There can be no representative action for damages ; Xarafana Mttdali v. Peris 

Kalathij 1939 Mad. 783. 7. Above, Cbap. V, para. 70. 

8. Above, Chap. IV, para. 53. 9. Above, Cbap. IV, para. 56. 

10. Above, Chap. XVII, para. 11. 11. Above, Cbap. I, para. 13. 

12. Above, Chap. I. para. 13 ; Chap. II, para. 30 ; Chap. VII, para. 83. 

13. Above, Chap. Vli, para. 80. 

14. Administration of Justice Act, 1933, s. 6. It is said public opinion is turning back 

again to trial by jury ; 53 L.Q R. 209. Above, Cbap. I, para. 8. As to power of appellate 
courts on the question of damages, see Sdeshsnictil and General Inventions Co, v. Austin^ 
(1933) A.C. 346; Owen v. (1936) 1 K.B. 192; Roach v. Votes, (1938) 1 K.B. 236; 

Davies'). Powell Dtsfryn Assaeiited Collieries Ltd., {mO) AC. 601-, on the que-tionof 
apportionment of damages, see S.S. Ceramic v. S.S. Teubank, (1942) 1 A.E.R. 281 C.A; 
British Fame v. Mac Gregor, (1943) A.C. 197; Ingram y. United Automobile Services Ltd., 
(1943) 2 A.E.R. 71 C.A. 
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assesBed by a judged in many eases, e,g., in actions for physical injury. In 
India the trial of civil actions is by a judge and without a jury. 

5. Injanction. — While dafuages are a matter of right, injunction is 
only a discretionary remedy. The latter is usually asked for in ihe case of 
nuisance but is available in the case of any other tort, e.g., a libol.® In that 
respect courts have now a wider jurisdiction than the old courts of equity 
which issued injunctions only to restrain injury to property.^ 

6. Topics considered in the Chapter.— The following topics have to 
be considered in respect of the remedy of a civil action : — (i) Parties ; 
(ii) Personal incapacity to sue ; (iii) Personal incapacity to be sued ; 
(iv) Joint right of action -, (v) Joint wrongdoers ; (vi) Death of parties ; 
(vii) Accord and satisfaction ; (viii) Assignment of right to sue ; (ix) Place 
of suing ; (x) Action for tort committed abroad ; (xi) Limitation of actions ; 
(xii) Notice of action ; (xiii) Satiction of Government ; (xiv) Successive 
actions for the same injury -, (xv) Waiver of tort ; (xvi) Alternative causes of 
action in tort and contract ; (xvii) Tort amounting to a felony, 

7. Parties.— Ordinarily the person wronged can sue the wrongdoer 
but there are exceptions arising from incapacity to sue or to be sued. 

8. Incapacity to sue. — ^The following cases have to be considered : 
((i) Alien enemy, (b) Foreign State, (c) Convict, (rf) Bankrupt, (e) Married 
woman, (/) Corporation. 

9. Alien enemy.— An alien enemy, i.e., a person who voluntarily 
resides or carries on business in a country at war with England, cannot sue.^ 
The disability attaches also to a person resident or carrying on business in a 
country or territory effectively occupied by the enemy country, e.y., Holland 
occupied by Germany during ihe present war.® As reaid^ce in enemy 
territory is the only test, even a British subject resident there will fall within 
the description. “ It is not a question of nationality or of patriotic senti- 
ment An alien enemy residing in British India with the permission of the 
Central Government may sue, but not if he resides here without such 
permission or if he resides in a foreign territory." An alien friend can sue 

1. A.S to a judge being able to avoid awarding exemplary damages iii a case of libel, 
see above. Chap. Vil, para. 83. 

2. Above. Chap. VIT, para. 79 

3. See on this subject Springktad Spinning Cj, v. RilePt (1863) L.R 6 Bcj. S5l ; 
Rosooe Poun<l, 29 Har. L.R. 6+0 ; Zechariah Chafee, Equitable Relief against Tort; cf. 
Specific Relief Act, s. 54, Illustration (i). 

4. Porter v. Freudenburg, (1915) 1KB 857. He m.iy be a formal party ; Rodrigue* 
V. Speyer, (1919) A.C. 59. See Eickengruen v. Mond, (1940) 3 A.E.R. 148 C.A. 

5. Sovfracht v. Fon Udens, (1943) A.C. 203, 211, per Loid Simon, cf. .IfannasteA 
Film Co. V. Gemini Pictures Circuit, I. L. R. 1944 Mad. 134. 

6. C.P.C., s. 83. 




THE LAW OP TORTS. 


544 


[Chap. 


in an English or Indian Oonrt. He cannot however do so in respect of a 
wrong done to him by the authority of the Government.! 


10. Foreign State. — A foreign State cannot sne in any court of 
British India unless such State has been recognised by His Majesty or by 
the Central Government.* 


11. Convict. — In England a convict who is sentenced to death or 
penal servitude on any charge of treason or felony cannot sue for wrongs to 
his property, because it vests by statute* in an administrator or interim 
curator. He can however sue for a tort to his person. There is no such 
statute in India. 


12. Bankrupt. — A bankrupt or insolvent who has been adjudicated 
as such cannot sne for a wrong to his property, as it vests in the Official 
Receiver.* He can however sue for a wrong to his person or reputation.® 

13. Married woman. — In England, a married woman had under the 

common law certain disabilities resulting from the doctrine that husband 
and^wife are one person in the eye of law. She could not sue or be 
sued without her husband being joined as a party-plaintiff or defendant. 
The Married Women's Property Act, 1882, enabled her to sne in respect of 
her separate property. Now by the Law Reform (Married Women and 
Tortfeasors) Act, 1935,® she can sue and be sued as if she were a ferns sole. 
She could not under the common law sue her husband at all and this 
disability still remains except in regard to torts to her property. It has 
been justified on the ground that litigation between them is unseemly and 
would disturb domestic peace.^ She can sue him for trespass or trover but 
not for assault,® libel® or negligence.!* Therefore it has been humorously 
remarked that a husband may with civil impunity break her leg but not 
c 

1. Buron v. Denman, (1848) 2 Ex. 167. 2. C.P.C , i. 84. 

3. (1870) 33 & 34 Viet, c. 23, ss. 6, 8. 

4. E.g., Provincial Insolvency Act (V of 1920), s. 28 ; Presy. Towns Insolvency Act, 
(III of 1909), ss. 2, 17. 

5. Beckham v. Drake, (1841) 2 H.L.C 579, 604 ; Roie v. Bucket t, (1901) 2 K.B. 449 ; 
Wilson V. United Counties Bank, (1920) A.(^ 102, 120. 

6. 25 and 26 Geo. 5, c. 30, s. 1. 

7. Gottliffe V. Edelston, (1930) 2 K. B. 378, 392 ; Winfield, Law of Tort, pp. 106-107 
For a similar rule between parent and child in the C. S. A., see above, Chap, XVIII, 
psra. 17, page 532, note 6. 

8. Phillips V. Barnett, (1876) 1 Q. B. D. 436. 

9. Ralston v. Ralston, (1930) 2 K. B. 238. She cannot sue him for deceit but can sue 
for rescission of a deed of separation procured by her husband’s fraud; Hulton v Hulton, 
(1917) 1 K. B. 813. 

10. Gottliffe V. Edelston, (1930) 2 K. B. 378, an interesting case where an action for 
injury due to negligence abated by reason of the plalntiflf marrying tlie defendant She 
cannot sue him for loss of expectation of life; Chant v. Read, (1939) 2 A. E. R. 286 . 
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her watch. Thongh a wife cannot recover for her husband’s tort by suing 
him she can sue another if the husband committed it as the latter’s agent, 
'f hus where a person drove his mother’s car and injured his wife who was 
a passenger in it by negligent driving, the wife recovered damages against 
the mother.i The Hindu and Mahomedan laws do not contain any similar 
rules of disability. As regards Christians and others to whom the English 
common law applies, the Married Women’s Property Act in India® contains 
provisions similar to those of the English Act in respect of the right to own 
separate property. 

14. Corporation. — A corporation is a ‘person’ in the eye of law and 
can sue for wrongs to its property or business. It cannot sue tor any 
personal injury to the members comprising it, e.g., defamation. In sneh a 
case they are the proper persons to sue.* 

15. Incapacity to be sued. — The following cases have to be consi- 
dered ; (a) The King, (6) Public officers, (c) Foreign Sovereigns and 
ambassadors, (d) Infant, (e) Lunatic, (/) Married woman, (p) Corporation, 
(A) Dnincorporated association. 

16. The King. — The King can do no wrong. This means really that 
he is not liable to be sued in his own courts. Where he does a wrong 
through his agents or servants, they can be sued and the King’s command 
is no protection to them. But the King himself cannot be sue 1. In Eng- 
land the remedy known as a petition of right is available against the 
King for a breach of contract but not for a tort.* It would however 
lie tor recovery of propeity or money wrongfully retained in the posses- 
sion of the Crown.® 

17. Public officers. — Ordinarily there is no bar to a suit against a public 
officer for his toit. But by statute, immunity may be conferred on 
particular officers. For instance the Government of India Act, 1935,# 
enacts, as did the previous Acts, that no proceeding shall lie m any court in 
India against the Governor-General, the Governor of a Province or the 
Secretary of State for India. 

18. Foreign Sovereigns and ambassadors. — A foreign Sovereign 
cannot be sued in an Enijlish <>r Indian court unless he submits to its 

1. S'mth V. Moss, (1940) 1 K. B 424 

2. Act HI of l^s74, see .'ilso s. 20 of the Indian Succession Act, (XXXIX of 193S;. 

3. Above, Cli«p. V II, para. 10. 

4 robsn V. J ne (1864) 16 C.B N.S 310 ; Feather v. The Queen, (186S) 

6 B. & S. 257; Ouerm/i v. .7 / rurtltin Geve>,i nent, (1939) 2 A.E.n 178 P.C As to this rule of 
izninuiiity and its limits, see Iloldsworth, Vol. IX, pp. 41-43 , Dr. A. D. McNair, 43 L.Q R. 
p 9. 5. Above, Chap XVI, para. 27. 

6. S 306. A . to Gov ernors of Colonies, see Mostyn v. Fabrigas, (1T74) Sm. L.C., 
Vol. I, p. 642 ; Hill v. Bigge, (18 U) 3 Moo. P.C. 465 ; Musgrove v. PuUdo, (1879) S A, Ok 
102 ; Sprigg V. Sigeau, (1897) A.C. 238. 

69 
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juTisdiestion.! A raler of an Indian State is a foreign Sovereign for the 
purpose of a snit in an English conrt.^ He can be sued in a British Indiau 
court only with the consent of the Crown Representative, s An ambassador 
or diplomatic agent and his family and suite have the same protection.* 

19. Infant.— An * infant ’ means in law a person who is below 
eighteen years of age in India and twenty-one years in England. In the law 
of torts infancy or minority is not per se a ground of exemption from 
liability. On the other hand in the law of contracts, an infant is incapable 
of being a party to a contract and cannot be sued for a breach of contract.* 
In the criminal law, a child below seven years of age is incapable of com- 
mitting an offence,* and a child above seven and below twelve years is not 
guilty of a crime, if he has not attained sufficient maturity of understand- 
ing to judge of the nature and consequences of his conduct.^ An action 
against an infant for a tort may however not be sustainable in the following 
cases : — 

(t) The immature age of the infant may disprove an unlawful intent 
or motive which is an essential ingredient in the tort ; e.g,, technical 
assault or battery, deceit. 

(ft) In cases of defamation, the youth of the defamer, though per se 
no excuse,* may disprove an injurions tendency of bis words as reasonable 
men may not take them seriously. 

(ttt) An action against an infant will not lie if it is nominally in 
tort bnt is in substance in contract. In Jennings v. Bundall,^ the plaintiff 
sued for injury to a mare which the defendant, a minor, hired of him for 
riding and which in the course of the journey was strained and met with 

1. Duke ef Brunsviek ■V. The Kin^ tf Hanover, (1844) 6 Beav. 1; The Parlement 
Beige, (1880) S P.D. 197 ; Mighell v. Sultan of Johore, (1894) 1 Q.B. 149. See The Aran- 
tasatu Mendi, 1939 A.C. 256 (Spanish National Government cannot be sued) . 

2. Statham v. Statham and the Gaektoar of Baroda, (1912) P. 92. 3. C.P.C, s. 86. 

4. The Diplomatic Privileges Act, 1708 (7 Anne. c. 12) ; Magdalena Steam Naviga- 

tion Co. V. Martin, (1859) 2 E. & E. 94; In re Sepublie of Bolivia Exploration Syndicate, 
Ltd., (1914) 1 Ch. 139 j In re Suaret, (1918) 1 Ch. 176 ; Engelke v. Mutmann, (1928) A.C. 
433; The Amaione,(19V))V.¥l,C.h..\ see also GAsDsx v. (1909) 25 T.L.R (wife 

of ambassador). The privilege does not extend to a Consul ; Viveath v. Becker, (1814) 
3 M. & S. 284. 

5. Indian Contract Act, s. 11. 6. 9, P. C., s. 82. 

7. I. P. C., s. 83. The higher limit is fourteen years in England. 

8. Per Lord Kenyon C. J., in Brietovi v. Eastman, (1794) 1 Esp. at p. 173 ; and in 
Jennings v. Rundall, (1799; 8 T. R. at p. 337. 

9. (1799) 8 T. R. 335; see the criticism of this ease in Sahnond, Torts, p. 67 note. 
The decision is explicable on the ground that it upheld a plea of demurrer and means no 
more than that the pleading alleged no facts which would support a case of negligence or 
other breach of a delictual duty. See also Fawcett v* Smethurst, (1915) 84 L.J.K.B. 473 
(where a minor hired a car for a 6 miles' drive but drove it for 18 miles and it was acci- 
dentally damaged on the way, he was held not liable). 
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an accident. It was held that this was in snbstanoe an action for breach of 
contract and could not be altered by the mere allegation that the defendant 
acted wrongfully or maliciously. On the other hand if the defendant had 
really been proved to have committed a wrong independent of contract, 
he would have been liable. In Burnard v. Haggis,"^ the defendant, an 
undergraduate aged twenty, hired a horse of the plaintiff for riding, 
on the express condition that it was not to be used for jumping. He 
lent it to a friend and got another horse for himself and both set out 
across fields and fences and the plaintiff’s horse when made to jump 
over a high fence was impaled on it and killed. It was held that the 
defendant was liable for negligence apart from contract. Similarly in 
Ballet V. Mingay,^ an infant obtained from the plaintiff an amplifier and a 
microphone but failed to return them on demand as he lent: them to a third 
party and was unable to get them back. It was held that by parting with 
them he acted outside the contract of bailment which was not shown to 
allow his doing so. Therefore he was held liable in detinne for the value 
of the goods. 

(in) An action in tort would not be allowed if it would defeat the 
rule against suing a minor in contract. An action of deceit would not lie 
against a minor on the ground that he procured a contract by fraud and 
broke it, e.g., by obtaining a loan or purchasing goods by a false representa* 
tion as to age or any other matter.^ If such actions were allowed, it was 
said all the minors in England would be ruined. Similarly an action for 
conversion cannot be brought for the value of goods wrongfully obtained.* 
He is however under an equitable obligation to restore any specific chattel 
or possession of premises obtained under an invalid Contract.* He cannot 
take advantage of his own Iraod ; “ the protection given to nim was to be 
used as a shield and not a sword.”^ Where there is no contract, he can be 
compelled to refund monies or property obtained by fraud or embezzle- 
ment.'’' 


Except in the above cases infancy is by itself no excuse. There are 
however two matters on which there is some uncertainty. The first is 
whether a child of tender years and incapable of the exercise of volition can 

1. (1863) 14 C. B. N. S. 4S ; see also fValley y. J/eit, (1876) 35 L. T. 631. 

2. 1943 1 K,B. 281 C.A.. ' 

3. Johnsm v. Pie, (1665) 1 Sid. 258 ; Letlie, Lti. v. Sheill, (1914) 3 K.R 607; 
Dhanmull y. Ram Chwuter, (1890) i.L.R. 24 Cal. 265 ; 1 C. W.N. 270 ; see also Cewern v. 
meld, (1912) 2 K.B. 419. 

4. Stoekt V. Wilson, (1913) 2 K.B. 235. 

5. l,emjsriere y, Lange, (1879) 12 Ch. D. 675. 

6. Jennings y. Randall, (1799) 8 T.R. 335, per Lord Kenyon quoting Lord Mansfield. 

7. Bristow V. Eastman, (1794) 1 Esp. 172, 
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be saed for a treepass to peraou or property. ^ There is no authority on the 
subject in England or in India. In the United States there are some stray 
cases holding children below seven years liable.* Another question is 
wliether an immature youth can be held liable for negligence. It has been 
suggested that be should be judged by the standard of care that can be 
expected of a person of his age and not by that of an adult.* This would 
bo at variance with the objective standard applied elsewhere in the law of 
negligence. Besides there appears to be no reason why a youth who iu 
mischief or in sport meddles with a dangerous chattel or takes out a motor 
car and runs over another should not pay from his resources compensation 
to the injured person^. The cases on the subject of contributory negligence 
of children* cannot furnish any analogy as the question of a breach of duty 
to a child is governed by considerations different from those arising iu a 
case where a person complains of injury by a child.* The parent or guar- 
dian in charge of a child can of course be sued for negligence in allowing 
the child to cause injury.* There does not appear to be any obstacle in 
the way of holding an infant vicanonsly liable for wrongs of his agents or 
servants, any more than there is in the case of a corporation or an idol in a 
Hindu temple. 

20. Lunatic.-^The rules formulated above as regards cases where an 
infant cannot be sued for a tort would apply also to a lunatic.* The ques- 
tion of the liability of the lunatic in other cases is subject to the same 
uncertainty. The opinion of mediaeval writers and judges in England was 
that neither lunacy nor extreme infancy was a defence to an action of 
trespass.^ The opinion of modern text-writers’ o is, however, in favour 
of the opposite view, vis., that a person incapable of volition cannot 
in law be held responsible for his act. There is no decision in point in 
Eugland^^ or iu India, but in the United States, courts have held luiiaiics 

1. There is a dictum of Bramwell, B., suggesting the ufTirmative in Mangan v. 
Aiititmi, (1866) L.K. 1 Ex. at p. 240. See also Salmond, Torts, p. 66 ; Burdick, Torts, 
p. 145, suggests that the injury would be deemed an inevitable accident. 

2. Cooley, Torts, Vol. X, p. 177 ; Bohlen, Studies, p. 543. 

3. Salmond, Torts, p. 66 ; Clerk & Lindsell, Torts, p. 45 ; see, however, Cooley. 
Torts, Vol. 1, p. 180. 

4. See, however, Motor Homo Co., Ltd. v. Charlie, (1938) l.L.R. 6 Rang. 763, where 
the reasoning appears to be of doubtful soundness. 

5. Above, Chap. XIV, para. 88. 

6. See, however, Bohlen, Studies, pp. 568-570. 

7. Btbeey. Sn/ej, (1916) 32 T.r...R. 413. 8. Above, para. 19. 

9. Holdswortli, Vol. lit, pp. 371, 372; Weaver V. Ward, (1616) Hobart 134 ; for 
other references, see Salmond, Torts, p. 70 ; Bohlen, Studies, p. 545. See Above, Chap. II, 
pata. 3 ; Chap. Xlil, para. 10. 

10. Pollock, Torts, p. 55 ; Salmond, Torts, p. 48 ; Clerk & Lindsell, Torts, p. 47. 

11. See the dictum of Lord Esher in Hanbury v Hanbury, (1893) 8 T.L. Rat, p. 560. 
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liable on grounds of policy. ^ It- has been said that there is greater justice in 
holding that the lunatic's estate should bear the consequences of his 
misfortune than that he should be supported at the expense of the public or 
of his neighbours.® This argument is not without force and will doubtless 
have to be considered when the question does arise. In a New Zealand 
case, 3 a lunatic was held liable for wounding the plaintiff l)y firing a gun at 
him. Sir Frederick Pollock* disapproved of this decision and asked 
whether the New Zealand Court would hold a delirious fever patient liable. 
The chances of injury by a person in that condition must be very rare, 
much rarer thau those of violence of lunatics. But if such an injury can 
occnr, there appears to be no reason why he should not pay subject to such 
defences like contributory negligence. The hardship in his case docs not 
seem necessarilj' to outweigh that in denying coinpensiition to the innocent 
sufferer. The person or authority in charge of a lunatic will of course be 
liable if his or its negligence was the cause of the injury. The raving of a 
lunatic or delirious patient or the prattle of a child would hardly be defama- 
tory.* An action for defamation would not tberefoie lie against these 
persons,^ but not on the gronud of want of intention or volition. It is of 
course no defence that a person was drunk at the time of committing a tort.* 


21. Married woman. — In England a married woman cannot under 
the common law be sued alone for a tort but her husband also bad to 
be joined as a party — defendant and was liable as a joint tortfeasor.® Now 
by theL .1 .v'Refoi’in Act, this is nol..ugerla\v* ® au.l she can bo sued a’ one 
in tort or contract or otherwise. She cannot however oe sueil by her 
husband in tort.i^ There are no such obstacles in the way of suing a 
married woman under the Hindu or Mahomedan law. 


22. Corporation. — A corporation is a ‘ person ’ in the eye of the law 
and can be sued in the same circumstances as a natural person. It can 
obvioHoly be liable only vicaiiously for the torts of its agents or servants 
acting in the course of their employment. It may therefore become liable 

1. Vf'illiiims V. f/ttys, (1894) 143 N.Y.R. 442, where the authorities are collected. 
See al'o Bohleu, Studie.-:, p. 543. This is said to be the rule also in some continental laws ; 
Winfielcl, Law of Tort, p. 117, note (»»). 

2. Cooley, Tort?, Vol. I, p. 172. See. however, Burdick, Torts, p. 70. . 

3. Danaghy v- Brtnnan, (1900) 19 N Z I..R. 289. 

4. Torts, p. 49, note (o- The editor of the 14th ed. does not agree ; p. 49, note (d). 

5. ifoigatt V. Lancashire Mental MospiiaU Beard, (1937) 4 A.E.R. 19. 

6. Burdick, Tort-., p. 69. 

7. See, however, the remarks of Kelly, C.B., in Merdaunt v. Mardannt, (1370} 

L.R. 2 P. & n. 109 Rt p. 143. S. Cf f.P.C., ss. 83, 86. 

9. Per f.tle, C.J , in C-tpel v Pa-uiell, (1864) 17 C.B.N.3. 743, 748- This was only 
during coverture and not after the death of either party or divorce or judicial separation-; 
v- (1909) 1 K.U. S-.iO. 10. Above, Chap. XVI, para, 1. 

IL Webster v. Webster, (1916) 1 K.B. 714; see on this subject, 43 Har. L.K., ifffO-, 
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not inorely for negligence^ bnt for torts like - libel, mslicions prosecution or 
deceit, thongh it has no mind and is incapable of malice or fraud.* Bnt the 
liability of a corporation to pay compensation from its corporate funds for 
wrongs done by its officers may be limited by the statute of incorporation. In 
such cases the remedy can only be against the actual wrongdoer. For 
instance, under the Government of India Act, 1858, the Secretary of State 
for India in Council was constituted as a body corporate and could be sued 
only in certain circumstances for the wrongs of public officials.* In India, 
an idol in a Hindu temple is regarded as a legal person and can be sued like 
a corporation for the wrongs of its manager, trustee or servant.* The same 
is the position in the case of a Mahomedan mosque. 

2S. Unincorporated association. — An unincorporated association of 
persons has no legal entity and cannot sue or be sued as such.* The only 
course open to the person aggrieved by a tort committed by any of the 
officers or members of the association is to sue the wrongdoers personally. « 
This principle is unquestionable and is of general application bnt was depart- 
ed from in the case of trade- unions by the decision 6f the House of Lords 
in the Taff Vale case^ where it was held that a registered trade-union 
though not incorporated could be sued in its registered name. This decision 
occasioned great controversy and agitation and was nullified by the Trade 
Disputes Act, 1906.® The Trade Disputes and Trade Unions Act, 1927,9 
has however declared that this immunity shall not apply to trade-unions 
who bring about a lock-out or strike which is illegal under that Act. In 

1. Even when a statute requires ‘ personal negligence Loehgelly Iron and Coal Co, 
V. M'Mullan, (1934) A.C. 1, 14. 

3. Above, Chap. XVI, para. 14. As to liability for Hltra vires acts, see ibid. A cor- 
poration can be even indicted for a crime ; &. v. Tyler, (1891) 2 Q.B. 583, 593 ; Triplex 
Glass Co. V. Lancegay Glass Co., (1939) 3 K.B. 395 C.A.; Meadow Dairy Co. v. Cottle, 
(1943) 1 K.B. 199. 

3. Above, Chap. XVI, paras. 29 and 30. A department of Government is not liable 
merely by its incorporation for the acts of its subordinates ; Roper v. Commissioners of 
H. M's Works, (1915) 1 K.B. 45 ; Maekmaier Kennedy v. Air Council, (1927) 2 K.B. Si ; cf. 
GiUeghan v. Minister of Health, (1933) 1 Ch. 86. 

4. Raja Promada Hath Roy v. Puma Chandra, (1908) I.L.R. 35 Cal. 691. 

5. London Association for Protection of Trade v. Creenlands, Ltd., (1916) 2 A.C. 15, 
21, 38. It may be otherwise by reason of statutory provisions ; e.g., Marshall Shipping 
Co. V. Board of Trade, (1923) 3 K.B. 343 ; see also A.G. v. G.S. ^ C Ry, Co. of Ireland, 
(1925) A.C. 754, 776, 779. 

6. Brown v. Lewis, (1896) 12 T.L.R. 455. They cannot be sued through a few in a 

representative action under O. 16, r. 9, R.S C., or 0. 1, r. 8, C.P.C.; Mereantile Marine 
Service Association v. Toms, (1916) 2 K.B. 243 ; Hardie ^ Lane, Ltd. v. Chiltern, (1938) 
1 K.B. 663. See Bradey Egg Farm Ltd. v. Clifford, (1943) 2 A.B.R. 378 C.A. (whole 
association not liable but only tb<‘ executive council for negligent performance of con- 
tract). 7. (1901) A.C1. 426 ; above, Chap. XI, para. 18. 

8. 6 Ed. 7, c. 47, s. 4 (1). As to the effect of this section, see Vaehtr ^ Sons, Ltd, 
V. London Society of Compositors, (1913) A.C. 107 ; Hardie ^ Lane, Ltd. v. Chiltern 
above. 9. 17 & 18 Geo. 5, c. 32, s. 1 ; above, Chap. XI, para. 9. 
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India, the Trade Unions Act, 1926,^ provides that a registered tTade>nnion 
shall be a body corporate by the name under which it is registered and shall 
sne and be sued by that name ; bat as in England it cannot be sued or its 
funds proceeded against in respect of any act done by its officers in contem* 
plation or furtherance of a trade-dispute. ^ 

21. Joint right of action. — A joint right of action arises where, for 
instance, an Injury has been caused to property owned or occupied by two 
or more persons. In such a case if one alonn sues, the defendant can insist 
on others also joining. If he does not object, the suit can proceed and the 
plaintiff can recover damages to the extent of his interest. The other owners 
are not precluded thereby from s^^g subsequently for the damage to their 
interest.^ When there is no joint right, each person who sustains an injury 
has a separate cause of action and can sne alone though others were similarly 
injured,^ e.g., an assnlt or libel on several persons. These persons can how- 
ever join in the same suit if the injury arose from the same act or transaction 
and if a common question of fact or law would arise in suits instituted by 
each of them.<^ 

25. Joint wrongdoers. — Two or more persons may become joint 
wrongdoers (a) by committing a tort in concert, or in pursuance of an 
unlawful conspiracy,* (*) by the principle of vicarious liability. Persons 
who act independently of one another are not joint wrongdoers merely be- 
cause their acts cause the same damage, e.g., where two persons drive rashly 
and their collision causes injury to a third person.’^ A person who negli- 
gently made excavations near the plaintiff’s house and a water company 
who left a water-main insufficiently stopped at the spot were independent 
wrongdoers though the combined result of their negligence was the sub- 
sidence of the plaintiff's house.* Similarly persons whose independent acts 
of obstruction of a public way cause a nuisance are not joint wrongdoers.® 

1. XVI of 1926, S. 13. 2. Above, Chap. XI, paras. 9 and 16. 

3. Addison -v. Overend, (1796) 6 T.R. 766; Sedgwerth v. Overend, T.K. 279 ; 

Broadbent v. Ledvoard, (1839) 11 A & E. 209. 

4. Roberts V. ffoUand, (1893) 1 Q.B. 663. The rule is otherwise if the action is for 

breach of contract and not in tort ; Sobanadri v. Purihasarathy, (1931) 62 M.L.J. 16+ ; 1932 
Mad. 583. 3. C. P. C., O 1, r. 1 ; R.S.C., 0. 10, r. 1. 

6. Petrie v- Anwrawf, (1842) 11 L.J.C.P. 63, ^srTindal, C.J., “All persons in trespas.s who^ 
aid or connsel, direct or join, are joint trespassers"; ef. deSnition of abetment in I.P.C. 
s, 107, See Weston v. Peary Mohnn, (1912) 23 I.C. 721 at pp. 774, 773 (as to distinction 
between joint tort and conspiracy) ; see also Bahoram v. Chandardhar, 1927 Nag. '133; 
Pugk V. Ashutosh Sen, (1928) I.L.R. 8 Pat. 316 (P.C.) : 56 1. A. 93 ; Ram Prokash v. Bankey 
Bihari, 1934 Pat. 39+ ; Kishen Prasad v. Rajaram, (1925) 27 Bom. L.R. 1159: 1926 Bom. 13 
(division of proceeds of cheque wrongfully converted by a person between members of 
his family made them joint wrongdoers) ; Basharat Beg v. Hira Lai, 1932 All. 401 
(injuries caused by members of a crowd throwing stones) ; Kalidas v. Saraswati, I.L.R. 
(1942) 2 Cal. 268 : 1943 Cal. 1. Above, Chap. XI. para. 11. 7. TAe Koursk, (1924) P. 140. 

8, Thompson v, London County Council, (1899) 1 Q. B. 840. 

9. Sadler v. G. W. Ky. Co., (1896) A.C. 450. 
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26. Liability of joint wrongdoers. — Joint wrongdoers are jointly 
and severally liable for the whole damago.i The malice of one joint 
wrongdoer doeg not aggravate the damages payable by the others.® They 
are Logethur liable only for' tho actnal damage caused. If the plaintiff 
desires to get exemplary damages, he must sue the malicious wrongdoer 
separately. The malice of one joint wrongdoer inay, however, destroy the 
defence of another like the defence of privilege in an action for defama- 
tion.® A decree for damages against joint wrongdoers may be realised 
from any one or more of them. The cause of action against them is single 
and indivisible. Therefore a release granted to one discharges the others. 
But where it amounts only to a covenantmot to sne one, the cause of action 
against the others is not extinguished. " Thus a compromise with one of 
the defendants in an action for aesanlt was held to be only a covenant not 
to sne him and to be ho bar to damages being recovered against the others.® 
A judgment obtained against one joint wrongdoer puts an end to the 
liability of others.® In tho case of independent wrongdoers against whom 
there are separate causes of action, a release or judgment in respect of one 
does not have the same effect.^ The above rule as regards the effect of a 
jncfemeut against a joint wrongdoer has been abrogated in England by the 
Law Reform (Married Women and Tortfeasors) Act, Thi.s Act 

declares that a judgment recovered against a joint tortfeasor shall not be a- 
bar to an action against another. In order to avoid abuse of process by 
repeaie 1 actions, it is further enacted that if more than one action is 
brought, the damages recoverable in them shall not ^xceeil those awarded 
in the first action and the plaintiff shall not be entitled to costs in the later 
actions unless he had reasonable ground for bringing lliem. 


1. As to cases of mesne profits decreed against a trespasser and his tenant, see Raja 
BhupcnUra v. Kajesiiiar, (1930) 35 CW.N. 3o7: 1931 Cal. 802. See Arne:t v. Paterson, 
(1931) A.C. 560 (liability under the Dogs Act, 1906, of tiie ..svner of a dog which with 
another person's dog injured a flock of sheep is for the whole damage). Cf. liar Krishna v. 
Qurban AH, I.L.R. 17 Luck. 284: 1942 Oudh. 73. For other in'tances, see Calico Printers 
Association v. Jl. S- Kaisha, 1938 Bom. 413 ; Kri shnas-ai imi v. Nuiayanan, 1939 Mad. 261. 

2. Clark V. A'e:o/a»i, (18+7j 1 Ex. 131 ; Chapman v. Clhsmire, (1932) 2 K. B. 431, 
472 ; a master may be liable to pay larger damages *ii account of the malice of his 
servant ; see Sedgwick, Damages, Voi. I, s. 83 ; Gatley, Libel and Sltinder, p. 186. 

3. Above, Chap. VII, para. 66. 

4. Duck V. Mayrii, (1892) 2 Q. B. oil j Polhichl 'To'wn Bank v. Stibratnania Iyer, 
1934 Mad. ISO; a- loca es of reservation of right to sue others, see Bateson v. Gosling, 
(1871) L.K. 7 C.I'. 9. As to efl'cct of not appealing against a ju.lgment in favour of one of 
(he wrongdoers, see Hanson v. IVearmoutk Coal Co., (1939) 3 A.E.R. 47 C.A. 

5. Kamknmir Singh v. AH Husain, (1903) I.L.R. 31 All. 173: 6 A.I,.J. 135; Basharat 
Beg V. Hira Lai, 1932 All. 401. Cf. Raghunath Singh v. Mukatidi Lai, 1936 All. 780. 

6. Brinsmead v. Harrison, (1871) L. R. 7. C.P. 647 ; Ash v. Hutchinson > Co (1936) 
Ch. 489. 

7. King V. Hoare, (1844) 13 M. &. W. 494. See also Buhner Rayon Sf Co. v. Fresh- 
water, (1933) A,C. 661. 8. 25 S 26 Geo. 8, c. 30, s. 6 (1) (a) and (b). 
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27. Bights of contribution and indemnity among joint wrong- 
doers. — ^The following rules prevailed in England before the Law Reform 
Act, 1935. One of several joint wrongdoers who paid the whole damages 
had no right to claim contribution from the others. This was known as the 
rule in Merryweather v. NixanA In that case the plaintiff and the defen- 
dant had caused wilful injury to a third person’s mill and machinery. It was 
held that the plaintiff could not, on payment of the damages awarded against 
both of them to that person, recover his share from the defendant. The reason 
of the rule is that a wrongdoer must himself bear the consequences of com- 
mitting a tort and cannot enforce an agreement, express or implied, to share 
the profit or loss of an unlawful undertaking or to be indemnified against its 
consequences. Therefore there can be no claim also for indemnity among joint 
wrongdoers,* e.g., by a person employed by another for an assault or slander. 
These rules against contribution and indemnity were however limited to mani- 
festly illegal acta or wilful wrongdoing* and not to wrongful acts done by 
mistake and in ignorance of their real character* or by negligence.* Thus it 
was held that an auctioneer who bona fide sold at the instance of A the goods 
of B could claim from A reimbursement for the damages paid to B for 
conversion.* A stevedore who was engaged in discharging pig-iron from 
the plaintiffs’ ship caused the death of a workman by his negligence. It 
was found that the accident was due also to the negligence of the plaintiffs 
in not providing safe tackle. The representatives of the deceased workman 
got a decr.ee for damages against Both the stevedore and the plaintiffs. 
The stevedore was held liable to contribute a half of the damages to the 
plaintiffs who had paid the whole.’' An employer is also entitled to indemnity 

1. (1799) 8 T. R. 186 ; Sm. L. C., Vol. I, p. 447. 

2. Ltslie, Ltd. v. Reliable Advertising Agency, (1915) 1 K. B. 662 ; see also Smith ^ 
Son V. Clinton, (1908) 99 L. T. 840 ; Haseldtne v. ffosken, (1933) 1 K. B. 822 ; Howard y. 
Odkams Press, (1938) 1 K. B. 1. 

3. Bnrrows v. Rhodes, (1899) 1 Q. B. 816, 828, per Kennedy, J. As to cases of libel, 
see Shackell v. Rosier, (1836) 2 Bing. N. C. 634 ; Apthorp v. Hevslle, (1907) 23 T.L.R. 376 ; 
Smith ^ Son v. Clinton, above. But a contract not to disclose a hbel may be valid ; 
Weld- Blundell v. Stephens, (1920) A. C. 956 ; Bradstreeis British, Ltd. v. Harold, (1933) 
1 Ch. 190. As to motor accident insurance, see Tinline v. White Cross Insuranet Co., 
(1926) 3 K. B. 327 ; James v. Brit. Insurance Co., (1927) 2 K. B. 311 ; the Road Traffic Act, 
1930, 9. 36. 

4. Barrows v. Rhodes, above ; see also Betts v. Gibbins, (1834) 2 A. & E. S7; Dagdale 
V. Leveling, (1875) L. R. 10 C. P. 196. 

5. Hewcombe v. Yewen, etc., R. D, C. (1913) 29 T. L. R. 299 (indemnity of employer 
by independent contractor for negligence of latter) ; see also Hughes v. Perdval, (1883) 
8 A. C. at p. 446, per Lord BLickburn, as to the need of tabing an express indemnity from 
the contractor ; The Englishman and the Australia, (ISO.*)) P. 212 ; for oases of indemnity 
of agent, see Cory Sons v. Lambton, (1917) 86 L. J. K. B. 401 ; Kirby v. Chessum, (1914) 
30 T. L. R. 660 ; Cointat v. Myham, (1913) 2 K. B. 220. 

6. Adamson v. Jarvis, (1827) 4 Bing. 66. 

7. Palmt! v. Wick and Pulteneytown Steam Shipping Co., (1894) A. C. 318 ; see also 
The Kate, (1935) P. 100. 
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b; bis Ber-vant, when withont any fault on his part he is held liable for the 
wrong of the servant.^ An employer nmat indemnify his servant against loss 
or injury resulting from an act which the latter does in the course of employ- 
ment and which is not manifestly tortious.* A right of contribution was also 
allowed by statute in two cases : (a) as between promoters and directors of 
companies who are liable for untrue statements in a prospectus (b) bet- 
ween ships which are both at fault in causing loss of life or personal injury 
to a person on board one of them.^ The rule against indemnity of tortfeasors 
does not affect the validity of a contract of insurance by which the owner or 
driver of a motor car is indemnified by an insurance company against third- 
party risks.® 

28. Bights of contribution and indemnity among joint wrong- 
doers in India. — In India, the above rules against contribution and 
indemnity subject to the above qualification have been applied.® . Thus the 
Madras High Court held that a person could not claim contribution for 
money paid by him for satisfying a decree for costs passed against him and 
the defendant in a litigation which arose from his wilfully procuring a 
breach of contract of sale entered into by the defendant with a third 
person.^ On the other hand contribution has been allowed for costs 
decreed in a litigation which did not arise out of any wilful wrong,® for 

1. Green v. /Via; Xiver Co., (1792) 4 T. R. 589 ; see also Smith If Son v. Clinton, 
(1908) 99 L. T. 840. 2. Sheffield Corporation v. Barclay, (1905) A- C. 392 ; Secretary 

of State for India v. Bank of India, (1938) 2 A*E. R. 798 : 175 I. C. 327 (P.G). 

3. The Companies Consolidation Act, 1908 (8 Ed., 7, C. 69). See also The Indian 
Companies Act (VII of 1913), s. 100 (4). 

4. Maritime Conventions Act, 1911 (1 A 2 Geo. 5, c. 57) ; The Cairnbahn, (1914) P. 25. 

5. An insurance company cannot be made a party in the action against the owner or 
driver if tried by a jury in England; Carpenter v- Ebble-White, (1939) 1 K. B. 347 C. A. 
See also Murfin v. Athbridge Martin, (1941) 1 A. E. R. 231 C. A. This does not apply to 
a case tried by a judge ; Harman v. Crilly, (1943) 1 K. B. 168 C. A. The insurer can apply 
to set aside judgment by default of insured ; Windeor v. Chaleraft, (1939) 1 K.B. 279 C- A. 
For illustrations of construction of policy, see Higby v. General Accident ^c. Corporation, 
(1942) 2 A. E. R. 319 (H. L.) ; Richards v. Cox, (1943) 1 K. B. 279 C. A. See also Woolf all ^ 
Rimmer Ltd, v. Moyle, (1942) 1 K. B. 66. 

6. Yegnanarayana v. Jagannadha, (1931) 34 L. W. 618 : 1932 Mad. 1, where the 
authorities were reviewed by Madhavan Nair, J.; Sheo Ratan v. Karan, (1924) I. L. R. 46 
All. 860; 22 A. L. J. 788 ; Parbhoo v. Dwatka Prasad, (1931) I. L. R. 54 All. 371 : 1932 

,A. L. J. 215; notwithstanding dicta in older cases suggesting the contrary; e.g., Nihal 
Singh V. Collector of Bulandshahr, (1916) I. L. R. 38 All. 237 : 14 A. L. J. 275 ; Kamala 
Prosad V. Kishori Mohan, (1937) I. L. R 55 Cal. 666; Mahabir Prasad v. Harbhangi, (1919) 
51 1. C. 697 (Pat) ; Karya Singh v. Shiva Ratan, 1925 Oudh 408. See also Basanta 
Komar Baso v. Ramskankar, (1931) 1. L. R. 59 Cal. 859, 898. 

7. Yaguanarayana v. Jagannadha, 34 L. W. 618, above. 

8. Ram Sarup v. Baij Nath, (1920) I.L.R. 43 All. 77: 18A.L.J. 872; Parsottamv. 
AntfAms, (1922) I.L.R. 45 All. 99: 20 A.L.J. 890; Mahabir Prasad t. Dharbhangi, (1919) 
4 Pat. L.J. 486: 51 1.C. 697 ; Gurulingappa v. Somanna, (1930) LL.R, 58 Bom. 94: 32 Bom. 
L.R. 1246. As to a possible distinction between co-plaintilfs and co-defendants, see 
Mstthusseami v. Subramania, (1931) 34 L.W. 712; 1932 Mad. 146 ; per Curgenven, J. 
There is no contribution if the defendants were independent trespassers, Nand Lai Singh 
y. Beni Madho Singh, (1918) l.L.R. 40 All. 672: 16 A.L.J. 689. 
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mesne profits decreed against persons who set np a hma flde claim of title 
to immovable property,^ and for damages awarded for injury done^to crops 
by the cattle of several owners.^ The more recent trend of opibion is in 
favour of holding on the analogy of the English statute mentioned below 
that contribution between joint tortfeasors might be allowed.^ 

29. Law Reform (Married Women and Tortfeasors) Act, 1935.*— 
This Act has made a drastic change in the law of England on this matter. 
It abrogates the above rules and introduces new ones similar to those that 
prevail under the Maritime Conventions Act, 1911, in the Admiralty Courts 
in cases of collisions of ships. It enacts that one tortfeasor may recover 
contribution from another who is also liable in respect of the same damage 
but not from a person who is entitled to be indemnified by him in respect 
of the liability. The amount of the contribution will depend on what the 
court considers just and equitable having regard to the plaintiff's responsi* 
bility for the damage.* The court has power to refuse contribution 
altogether or to grant contribution amounting to a complete indemnity.* 
This Act does not, however, render enforceable any agreement for 
indemnity which would not have been enforceable otherwise. But though 
a court may not enforce such an agreement, it may pass a decree for 
indemnity in a claim for contribution under the Act. The power oodferred 
by the Act may be exercised by apportioning the damages among the 
defendants and not necessarily in a separate proceeding for the purpose.^ 
In India the law already settled by decisions would presumably be followed 
till there is similar legislation.* 

30. Death of parties. — The general rule of the common law in 
regard to the death of parlies to an action in tort is actio personalis 
moritur cum persona,* The effect of this maxim is that the death of 

1. Ham Bilab v. Amir Singh, (1921) 61 I.C. 425 (Pat.) ^Jhiiu y. Balaji, 1923 Nag. 255 ; 
Sheo Ratan v. Karan, (1934) I.L.R. 46 All. 860; 32 A.L.J. 788 ; JCamaia Prosad y, Kishori 
AfflAan, (1927) I.L.R. 55 Cal. 666 ; Darbart Lalv. Damodar Das, 1929 All. 792; Batanta 
Kumar Basu y. Ramthankar, (1931) I.L.R. 59 Cal. 859, 898. 

2. Karya Singh y. Shiva Ratan, (1925) 86 LC. 913 (Oudh). 

3. Khashalraa V. Bapurao, I.L.R. 1942 Nag. 1: 1942 Nag. 53; Venkata Rao v. 
Venkayya, (1942) 2 M.L.J. 437: 1943 Mad. 38. 

4. See also Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940, 3 and 4 
Geo. 6, c. 42, S. 3. 

5. £.g., Burnham v. Buyer, (1936) 2 A.E.R. 1165; Croston y, Vaughan, (1^38) 
1KB 540 ; Daniel v Rickeli Cockerell Sf Co., (19381 2 A.E.R. 631. 

6 For such a case, see Ryan v. Fildes, (1938) 3 A E.R 517 ; aboye. Chap. XVI, 
para. 10 

7. Croston v. Vaughan, aboye ; for illustrations, see Rippon y. Port of London 
Authority, (1940) 1 K.B. 858; MtHer v. Liverpool Co-operative Society, (1940) 
4 A.E.R. 367 ; IVilktnson v. Rea, Ltd., (1941) 1 K.B. 688 C A, ; Daniels y. Ricketts, (1938) 
2 K.B. 322. 

8. As to the law in Continental Countries, see Dr. Ernest Cohn, 51 L.Q.R. 468. 

9. Above, Chap II. para 32. 
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the party wronged or oS the wrongdoer pnta an end to the canse of action. 
Therefore a snit cannot be instilnted by or against his representative. A 
suit or appeal 1 properly institnled will abate on the death of either party 
daring its pendency. If, however, the suit had ended in a decree for 
damages in favour of the plaintiff, further proceedings by appeal or other- 
wise will not abate on the death of either party.® To the above maxim 
one qualification was recognised by the common law, viz., that an action 
would lie against the representative of a wrongdoer whose estate had 
been added to or benefited by the appropriation of another’s property. 
In Phillips V. Homfray^ the defendant had worked and taken the coal 
in the plaintiff’s mine and it was held that on his death the action 
could be continued against his representative for the value of the coal 
wrongfully taken but not for the use of the underground passages in the 
plaintiff’s mine or for injury to it. Other exceptions were made by 
statute* in the case of claims to property. Subject to these exceptions, 
the maxim continued in force for several centuries in regard to actions 
for torts and was abrogated if England only in 1031. It was modified 
by legislation earlier in India. It has for long been held not to be 
applicable to an action for breach of contract.* 

31. Law Beform (Mlscellaaeons Froviaious) Act, 1931.— By this 
Act* it is declared that on the death of any person all causes of action® 
subsisting against or vested in him shall survive against or for the benefit 
of his estate, except causes of action for defamation, seduction, inducing 

1. Jotiam Thiruvengadaehari v. Savimi, (1910) I.L.R. 34 Mad. 76; 20 M.L.J. 760 ; 
Mar-uadi Mot hit am v. Savimi, (1916) 31 M,L.J. 772: 38 l.C. 823. 

2. Gapal Ramachatidra, (1902) I.L.R. 26 Bom. 597; 4 Bom. L.R. 325; Par amen 
Chetty V. Sttndararaja, (1903) I.L.R. 26 Mad. 499 ; Salig Ram v. Charan Date, 1939 
Lah. 492 j Haridat Narayanadas v. Jagannath, I.L.R. 1940 Nag. 63: 1939 Nag. 256. It is 
otherwise ii a decree only declared a personal right or status ; Kalloo v. Ramzan, 1943 
Oudh. 14. 

3. (1883) 24 Ch. D. 439; Peek v. Gurney, (1873) L.R. 6 H.L. 377; Geipal v. Peach, 
(1917) 2 Ch. 108 ; 7 trumala Nagaihuehanam v. Sri Raja Venkatadri, (1913) 23 .M.L.J. 265 ; 
Ghulam Rathid v. Muhammad, 1941 All. 187. 

4. (1925) 15 Geo. 5, c. 23, s. 26 (1) aad (2) repealing the older statutes, vi%., (1330) 
4 Ed. HI, c. 7 and 25 Ed. ill, c. 5, as regards goods and chattels, and (1833) 3 & 4 Will. 4, 
c. 42, s. 2, as regards real estate. An action lay for damage to personal estate due to 
deceit; Twyeross -v. Grant, (1878) 4 C.P.D. 40; or slander of title; Oakey y. Dalton, 
(1887) 35 Ch.D. 771 ; but not for loss due to physical injury or libel : Pulling v. 
G.E, Ry. Co., (1882) 9 Q.B.O. 110 ; Mutehard y. Mege, (1887) 18 Q.B.D. 771 (action for 
disparagement of goods surviyes). 

3, PinehoH't cate, (1612) 9 Co. Rep. 86 {i ) ; Holdsworth, Vol. Ill, p. 452. See 
Bradthato L. h Y. Ry. Co., (1875) L. R. 10 C. P. 189 ; see aboye, p. 66. As to an 
action for breach of promise, see Chamberlain y. Williatmon, (1814) 2 M. dc S. 408 ; 
Findlay y. Chimerj, (1887) 20 Q. B. D. 494 ; Quirke y. Thomat, (1915) 1 K. B. 516. 

6. 24 & 25 Geo. 5, c. 41, s. 1 (1) 

7. A cause of action to recover a statutory penalty is also included •, A G -o 
Canter, (1939) 1 K. B. 318 C A. 
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one spouse to leave the other and claims for damages for adultery. Where 
a cause of action survives for the benefit of the- estate of a deceased person, 
the damages that can be recovered shall not include any exemplary 
damages.^ A suit by or against® a person in tort may therefore bo 
continued by or against his representative. But a suit can be brought 
against the representative only if the cause of action arose not earlier than 
six months before the death of the wrongdoer and the suit is brought 
not later than six months after the personal representative took out represen- 
tation.® 

32. Indian Snccession Act^. — It enacts that all causes of action in 
favour of or against a person survive, except those for defamation, assault 
as defined in the Indian Penal Code, and other personal injuries not 
causing the death of the party.® The term ‘personal injury’ has been 
understood to mean not merely physical injury but also any injury 
other than one to the estate of the deceased person ; for instance, an 
action for malicious prosecution would abate on the death of either party.® 
Actions for recevery of money or property will therefore survive.*' 
There is also an Act, viz., the Legal Representatives’ Suits Act, 1855,® 
which allows an action against the representatives of a person for ,any 
wrong committed by him in his lifetime and within one year before his 
death. This Act does not apply to a suit instituted against him in his life- 
time® ; such a suit would be governed by the narrower rule of the Succes- 
sion Act. 

32-A. Accord and satisfaction. — It is open to the parties, i.e., the 
injured party and the tortfeasor to extinguish the liability of ihe latter by 

1. S. 1 (3). 

2. See In ihe Goode of Knight, (1939) 3 A. E. R. 928 (letters of administratiou 
granted to Official Solicitor for suing deceased's estate). 3. S. 1 (3). 

4. Act 39 of 1935, s. 305. 

5. The section speaks of survival to or against executors and administrators. 
A similar rule applies to heirs ; Mafuadi Mot Hiram v. Samnaji, (1916) 31 M. L. J. 
772; Kriehna Behari v. Calcutta Corporation, (1904-) 1. L. R. 31 Cal. 993; People' e 
Bank of K. India Ltd. v. Dee KaJ, 1935 bah. 705 ; People's Bank of K. India Ltd. v. 
Hargopal, 1. L. K. 17 L ih. 363 ; 1936 Lah. 268, 271 ; contra. Official Liquidators v. 
Jugal, I. L. K. 1939 All. 6 : 1939 All. 1. See above. Chap. 11, para. 41. 

6. Rustomji v. Kurse, (1920) 1. L.. R. 44 Mad. 357 : 40 M. L. J. 173 ; Muiugappa ^ 
Chettiar v. Ponnusami Pilliy, (1931) I. L. R. 4+ Mad. 828 : 41 M. L. J. 304; Maktab 
Singh V. llui Lai, (1936) I. L. R. 48 All. 630 : 24 A. L. J. 796 ; Motilal v. Harnarayan, 
(1923) I. L. R. 47 Bom. 716: 25 Bom. L. R. 435; Punjab Singh v. Kamantar, (1919) 
4 Pat. L. J. 676 ; 52 I. C. 348 ; but see Bhapendra v. Chandramoni, (1926) I. L. R. 53 
Cal. 987 ; People’s Bank v. Ues Raj, 1935 Lah. 705. 

7. Court of Wards v. .ijjdliia, 193S All. 303 (action against Court of Wards for 

conversion by ward). 8. Act XU of 1856. 

9. Haridas v. Kamadas, (1889) LL.R. 13 B. 677 ; Ramehode v. Rukutany, (1905) I.L.R. 
28 Mad. 487; Krishna Behai y v. Corporation of Calcutta, (1904) I.L.R. 31 Cal. 406 ; 
8 C.W.N. 329 ; Tummala Nagabhushauam v. Sri Rajah Venkatadri, (1904) I.L.R. 31 Cal. 
406 : 8C.W.N. 329. 
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accord and satisfaction i.e., by an agreement for valaable consideration 
between them.^ A release or abandonment of the right of action of the 
injured party has the same effect bnt it need not be for consideration. 

33. Assignment of right of action. — The assignment of a right of 
action for damages for a tort is illegal and void.^ This is part of a larger 
rule which prohibits An assignment of a mere right to sne^ including a right 
to sue for damages for breach of contract.^ The rule is based on gronnds 
of public policy and intended to prevent trafficking in litigation. An 
assignment of a decree for damages before or after it has been passed is 
however not invalid.'’ Bnt an assignee of a mere right to sue for a tort 
committed against the assignor cannot sue.> To this principle there are 
some exceptions : 

(a) Where property is transferred, rights of action annexed thereto 
pass with it to the transferee, '' e.g., injury to real property. A sale of a 
chattel is valid though it can be recovered only by litigation by the 
purchaser.^ 

(&) The right to receive compensation payable under the Lands 
Clauses Consolidation Act for an injury to land caused by works by railway 
authorities was held assignable.^ 

(c) An insurer can, by reason of payment made by him to satisfy a 
claim by the insured, get an assignment and sue as assignee of the right of 
action which the latter had against a third party who caused the loss.^^ 

34. Place of suing. — An action for a tort committed in British India 
may be brought either in the place where it was committed or where the 
defendant resides or carries on business. An action for a wrong to 
inmmovable property can be brought only in the court within whose 
jurisdiction the property is situate.^® 

1. It may be conditional; e^., British Russian Gatette ^-c. Ltd. v. Associated Nerjos- 

papers Ltd., (1933) 2 K.B. 616, 643, 630. Acceptance of apology in a criminal case, not a 
bar to a suit unless there was an agreement operative as accord and satisfaction; Govinda- 
charyalu v. Seshagiri, 1941 Mad. 860. • 

2. Prosser v. Edmonds, (1835) 1 Y & C. 4S1 ; Defries v. Milne, (1913) 1 Ch. 98. 

3. S. 6(«) of the T. P, Act. See also S. 60(e). C.P.C. 

4. Aha, Mahomed v. Chnoder, (19091 1-L.R. 36 Cal. 345. 

5. Glegg - 0 . Bromley, (1912i 3 K.B. +74; Gholam Mohomed y, Indrachand, (1871) 
7 B.L.R. 318. 

6. Pragi Lai v. Fateh Chand, (1882) I.L.R. 5 Ail. 207 (wrongful attachment) ; 
Sukkamaye v. Manoranjan, 1926 Cal. 428 (mesne prohts). 

7. Cf. Ellis V. Torrington, (1920) 1 K.B. 399. I’his rule would apply to a transfer by 
operation of law as on a bankruptcy. 

8. Damson v. G. N. ^ City Ry., (1905) 1 K.B. 260 at p. 271. 

9. Damson v. G. If. ^ City Ry., above. 

10. King V. Victoria Insurance Co., (1906) A.C. 250. 

IL C. P. C., ss. 19, 20. 12. C. P. C., s. 16. 
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35. Action for tort committed nbroflid. — An action for trespass or 
other injury to land outsid^Eiigland or India cannot be brought in these 
countries.^ In the case ot other torts committed abroad, an action will lie 
ih England if the defendant resides in England,^ and in India if he resides 
in lndia.3 There are however two conditions : 

(а) The act must he unlawful where it was committed. In Phillips 
V. Eyre,* an action for false imprisonment of the plaintiff alleged to have 
been committed by the Governor of Jamaica was held not maintainable in 
England because in respect of this and other acta done in the course of 
suppressing a rebellion, an Indemnity Act of the local legislature protected 
the defendant from action. The condition is satisfied if the act is not 
lawful or justifiable ; it need not be actionable. In Machado v. Fontes,’^ 
an action for a libel published in Brazil was allowed in England though a 
libel was not actionable but only a crime in the law of Brazil. ' 

(б) The tort must be actionable according to the law of England or 

India.* 

36. Limitation of actions.— Under the Indian Limitation Act,» 1908, 
the periods of limitation vary in the case of different torts. A pertod of 
one year is prescribed for actions for personal injuries like assault, false 
imprisonment, actions under the B'atal Accidents Act, actions for malicious 
prosecution, libel and slander, seduction, procuring breach of contract, 

1. Britith South Africa Co. v. Companhia De Moeambique, (1893) A. C. 602. 

2. Moctyu V. Fabrigoi, (1774) 1 Cowp. 161 ; as to claims under the Fatal Accidents 
Act for death of a foreigner on board a British ship, see Davidton v. Hill, (1901) 
2 K.B. 606. The rule applies to wrongs committed on the high seas ; Submarine Telegraph 
Co. V. Dickton, (1866) 33 L.J.C.P. 139 (injury to cables) ; or to wrongs committed in 
aircraft ; McNair, Law of the Air, pp. 94-98. 

3. Govindan Hair v- Aehyata Menen, (1915) LL.R. 39 Mad. 433 ; 28 M. L. J. 310. 
For a case of libel in French and Belgian newspapers with a small circulation in England, 
see Krock v. Roesell, (1937) 1 A.E.R. 725. 

4. (1869) L. R. 4 Q. B. 225; 6 Q. B. 1 ; see also Carr v Fraeit Times ^ Co., (1902) 
A. C. 176 ; Walpole v. Canadian Northern Ky. Co,, (1923) A.C 113 ; McMillan v. Canadian 
Northern Ry. Co., (1923) A. C. 120 ; Issacs v. Cook, (1925) 2 K.B. 391, 400; Govindan Nair 
V. Aehyuta Menon, (1915) I. L. R. 39 Mad. 433. 

5. (1897) 2 Q. B. 231 ; see also Scott v. Lord Seymour, (1862) 1 H. & C. at p. 234, 
(assault at Naples, only a crime). 

6. The Halley, (1868) L. R. 2 P. C. 193, where the defence of compulsory pilotage 
was allowed though not recognised by the law of Belgium in who^B waters the colli ‘^ion 
occurred. 

7. In England under the older Statutes of Limitation, vie., 21 Jao. I, c. 16, s. 3, the 
general rule is six years ; two years for action for slander actionable ftrse\ four years 
for an action for assault or false imprisonment. Now by the Act of 1939 (2 & 3 Geo. 6, 
c. 21) a general period of six years is fixed for any action on tort. The Public Authorities 
Protection Act, 1893, prescribes a period of six months for actions against persons in 
respect of acts done while discharging public duties. It applies to infants ss well ; J^acobt 
V. L. C. C., (1935) 1 K. B. 67. For other authorities under the Act, see Bradford Corpora- 
tion V. Myers, (1916) 1 A. C. 242 ; Betts v. Receiver for. Metropolitan Polite Dt., (1932) 
? K. . B. 595 ; Griffiths v. Smit h, (1941) A. C. 170. 
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illegal distress ; a period of two years, for actions tinder the Legal Represen- 
tatives’ Snits Act, 1855, against an executor^ and for any malfeasance, 
misfeasance or non-feasance not specially provided for ; a period of three 
years for trespass to movable or immovable property, waste, obstruction of 
a water course, conversion, deceit, infringement of copyright, contribution 
for payment under a joint decree. A short period of ninety days is prescrib- 
ed for misfeasance or non-feasance of statutory duties.^ Besides, there are 
special^ and local enactments like those relating to Municipalities and Local 
Boards which prescribe a special period of limitation for suits against public 
or local authorities and their officers.^ 

37. Notice of action. — A suit against the Crown, or against a public 
officer in respect of any act purporting to be done by him in his official 
capacity, may be instituted only after the expiry of two months next after 
notice In writing given to the defendant.* 

37-A. Sanction of Government.— Under S. 270 of the Government 
of India Act, 1935, the sanction of the Governor of a Province or of the 
Governor-General is required before any proceeding, civil or criminal, can 
be instituted against a servant of the Crown in respect of any act done or 
purporting to be done by him in discharge of his duty.* 

• 

38. Successive actions for the same injury.— It is an elementary 
rule of the law of procedure that every suit must comprise the whole of the 
claim in respect of the cause of action and a second suit for a portion of the 

1. Alt. 2. 

2. Police Act, 1861, S. 21, Maharani ofNabha v. Madrat, (1942) 2 M. L. J. 14; (1944) 
1 M. L. J. 399 (F. C.). 

3. £.^., the Madias District Municipalities Act of 1930, s. 350 (six months). See 
Tkt CommissiontTt far tht Part of CalctUta -v. Calcutta Corporation, (1937) 41 C. W. N. 
1317 (P. C.) : 1937 P.C. 306; cf. Vincent v. Tauranga Electric Power Board, (1937) 
A. C. 196. 

4. C. P. C, s. 80; as to suits against municipal authoiities and officers, seae.g., 
Madras Act V of 1920, s. 350 (a month's notice) ; Madras Local Boards Act (XIV of 
1920), s. 325 (two months’ notice). As to the scope of C- P. C., s. 80, see Bhogckand v. 
Secretary of State for India, (1927) 1. L. R. 51 Bom. 725 (P. C.) (it applies to suits for 
injunctions) , Koti Keddi v- Subbiah, (1918) I. L. R. 41 Mad. 792 : 34 M. L. J. 494 (it 
applies to malicious and di--honest acts and not merely to acts done honestly in discharge 
of his duty as an officer) ; see alsoy^^errrfrunarA V. /’rr«, (1897) I. L. R. 24 Cal. 584; 
cf. Karuppanna Piliay v. Haughten, (1936) I. L. R. 59 Mad 887. For a distinction in the 
statutory requireirent as to notice between actions against a member of a municipal 
corporation and the corporation itself, see Hall v. Kingston and St. Andrew Corporation, 
(1941) A. C. 284. As to effect of extension of time by two months under s. 80 for suit 
against one of several tortfeasors on the suit against others, see Udharam v. Grahams 
Trading Co., (1937) Sind. 281. 

5. E.g. Maharani of Habha -a. Madras, (1944) 1 M. L. J. 399 F. C., in appeal from 
(1942) 2 M. L. J. 14 ; see also Marat ha v. Joshi, I. L. R. 1938 Bom. 770 ; 1938 Bom. 419 ; 
Sewalram v. Abdul Majid, I. L. R. (1938) 1 Cal. 581 : (1938) Cal. 177 ; Hori Ram Singh 
T- K; 1. L. R. 1940 Lab. 400 F. C. : 1939 F. C. 43. 
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claim is barred. ^ For instance, the plaintiff in an action for physical 
injury must ask for compensation for all the damage past as well as pros- 
pective. He cannot file a second suit for a fresh item of damage arising 
from the same injury. The same is the case with other injuries like libel 
or trespass. In cases like slander not actionable ae in England,^ or an 
excavation of one’s land causing the subsidence of the neighbour’s, ^ the 
cause of action arises only on damage and therefore the plaintiff need not, 
and in fact cannot include, prospective damage in a suit for past damage 
arising from the wrongful act. Similarly-there is no bar to a second suit 
when there are two different causes of action arising on the same facts. For 
instance it was held that a person who received damages for injury to his 
cab in a collision due to the defendant’s negligence could sue again for 
personal injury caused in the same accident.* It is hardly necessary to 
say that if the same right is violated on two different occasions, e.g., repeat- 
ed acts of tre8x>aB8, there are distinct wrongs for which separate actions 
would lie. Similarly a continuing injury gives rise to a new cause of action 
from time to time and can be the subject of successive suits, e.g., a continu- 
ing nuisance. In such a case damages can be recovered only for the past 
and not for prospective injury.^ The proper course is to ask for an injunc- 
tion to prevent future damage. 

39. Waiver of tort. — Under the old procedure parties were allowed 
to waive the tort and sue in an action of assumpsit even in oases where 
there was no contract at all. This was done by means of the fiction of 
quasi-contract already considered. ° The principal instances were those 
where the defendant was in possession of money or chattels belonging to 
the plaintiff and was bound to restore them to him. For instance a person 
whose goods were wrongfully converted by another could waive the tort 
and sue in an action for money had and received to the plaintiff’s use.^ The 
limit to which this fiction could be carried was not settled,* but the ques- 
tion is hardly of any importance in the reformed procedure of the present 
day. There is no room now for fictions which were formerly useful for 
mitigating the rigours and anomalies of the old common law procedure. 
For instance an action of trespass or trover did not lie against the executor 
of a deceased wrongdoer and therefore the aggrieved waived the tort and 


1. C. P. C., O. 2, r. 2. 2. Above, Chap. VII, para. 86. 

3. Above, Chap. VI, paras. 28 and 91. 

4. Brumden v. Humphrey, (1884) 14 Q. B. D. 141. 

5. Above, Chap. VI, para. 91. 6. Above, Chap. I, para. 17. 

7. Above, Chap. V, para. 71. 

8. See Lightly v. Clouston, (1808) 1 Taant 112 (where the plaintiff whose apprentice 
was wrongfully taken by the defendant into his service was allowed to sue him for a 
reasonable remuneration for the apprentice’s services as on a contract of hire). 
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sued the executor in an action of assumpsit^ to which the doctrine of actio 
personalis moritur cum persona did not apply. ^ At a later time an action 
in tort was allowed by statute in such a case.^ A person cannot now adopt 
the device of disguising a cause of action in tort as one in contract or vice 
versa, for obtaining an advantage to which he is really not entitled. For 
instance, a person from whom the Shipping Controller, purporting to act 
under the Defence of the Realm Regulations passed during the last war, 
exacted an illegal payment sued the Crown by a petition of right as on 
an implied contract for money had and received. The Indemnity Act, 
1920, took away the right to sue the Crown for compensation for the 
botia fide acts of its ofScers in discharge of their dnties, but saved 
“ proceedings in respect of rights under contract.” It was held that the 
plaintiff could not waive the tort and sue on an implied contract for bring- 
ing his case within the saving clause.^ Conversely a person cannot convert 
an action in contract into one in tort for avoiding the rule against enforcing 
the contract of an infant.® In United Australia Ltd, v. Barclays Bank^ 
already discussed, the House of Lords held that a person who adopts one of 
the alternative remedies in tort and contract is not thereby deprived of the 
other remedy unless he had obtained satisfaction of the judgment obtained 
in the first proceeding. 

40. Alternative causes of action in tort and contract.— The 
concurrence of causes of action in tort and contract formerly gave rise to 
problems which have ceased to vex lawyers and litigants after the abolition 
of forms of action and the introduction of a reformed civil procedure by 
legislation culminating in the Judicature Act, 1875.'’' At the present day a 
plaintiff need not adopt any set words or formula in his pleading. He is 
required only to state concisely the material facts constituting the cause 
of action.^ He need not designate his cause of action as one in tort or 
breach of contract. Even if he did so wrongly, he will not for that reason 
alone lose the reliefs which on a proper view of his case he is in justice 
entitled to. But even at the present day it may become necessary to 
ascertain to which of these two categories his cause of action really belongs. 
This happens in two types of cases ; first, cases of real concurrence of the 
two causes of action ; second, cases where there is no such concurrence. In 
the first, the distinction becomes material because the law makes a 
difference between an action for tort and an action for a breach of contract 

1. Holdavorth, Vol. lU, pp. 57!>-882 ; Vol. VIII, pp. 94, 95 ; PMOipt v. Homfray, 
(1883) 24C]i.D.atp.4S7. 

. 2. Above, pua. 30. 3. Above, para. 30, note A 

4. Breeklebank v. The King, (1925) 1 K.B. 52. See also ffardie v. Chiltern, (1928) 

1 K.B. 663. 5. Above, para. 19. 6. (1941) A.C. 1 ; above. Chap. V, para. 71. 

7. For a history ot pleading and procedure, see Stone ft Ramaswami Iyer, Pleadings 
cawp. I. , 8. R.S.(i, 0. 19, r. 4 ; C.P.a, O. 6, r. 2 . ’ 
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in certain matters, e.g., (a) measnre of damages, (5) death of parties, 
(c) statutes of limitation, (d) in England the provisions of the Oonnty Courts 
Acts prescribing different scales of costs. In the second type of cases the 
problem arises if at all only because a party seeks to make the one cause of 
action look like the other for obtaining the benefit of the distinction on the 
above matters ; it then becomes necessary to ascertain to what category it 
belongs. The rules emerging from the cases may be stated thus : 

(i) Concurrence of both causes of action.— (a) Measure of dam- 
ages. The points of distinction on this head may make it worthwhile for a 
plaintiff sometimes to choose the one and sometimes the other. Damages 
for a tort may be exemplary and may be awarded for injury to feelings and 
on account of other aggravating circumstances but damages for a breach of 
contract are as a rule, subject only to two exceptions, awarded only by way 
of compensation for actual or material loss. The two exceptions are first, 
an action for breach of promise of marriage and second, a trader’s action 
against his banker for dishonouring his cheque.^ On the other hand 
damages for certain torts cannot be obtained unless a cause of action is 
made out by proof of appcial damage. But for a breach of contract there 
must be an award of at least nominal damages though no loss is proved.* 
Again on the question of causation or responsibility for consequences which 
may determine the amount of damages or even the liability itself the rules 
are not always identical. Liability in tort will be for all natural or direct 
consequences* but in contract, will, under the second branch of the rule 
propounded in Hadley v. Baxendale, be only for the damage arising from 
special circumstances of which the defendant had notice.* On particular 
facts the two rules may diverge and produce different resnlts. In view of 
these points of distinction the course open to the plaintiff may be of 
importance. When he complains of breach of a duty at once contractual 
and tortious, e.g., negligent operation by a surgeon, misdelivery or some 
other misfeasance by a bailee, he is entitled to the rule which is more 
favourable to him and ask the court to treat his cause of action as the one 
or the other for that purpose. In the older procedure he could sue in one 
form of action or the other, the action of assumpsit or a delictual action like 
trespass, case, trover or deceit and obtain the benefits incident to the parti- 
cular action chosen.* The position in substance has not changed merely 
by reason of the change in the law of procedure. Otherwise the result 

1. Above, Chap. I, para. 15. 

2. Martetti v. Williams, (1830) 1 B. & Ad. 415. 3. Above, Chap. XIV, para. 66. 

4. Above, Chap. XIV, para. 93. 

6. Brawn v. Boorman, (1844) 11 Cl. & F. 1 ; Austin v. C. W. Ry. Co., (1867) 8 B. & S. 
327; Francs v. Gaudet, (1871) UR. 6 Q.B. 199 ; see also the reference made by Lord Jame* 
of Hereford to his experience in the Bar in Addis v. Gramophone Co. Ltd., (1909) A.C. 488, 
492 . 
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would be that where a surgeon has injured a patient by gross negligence 
and callous indifference, the latter if he was admitted free of charge in a 
hospital will be able to get a higher scale of damages than if he engaged and 
paid the surgeon. 

(b) Death of parties. — The same principles would apparently apply 
here also. If an action can be saved from abatement resulting from death 
of either party, it may be deemed to bo in contract for that purpose. The 
occasions for such a problem arising are now rare,^ because instead of the 
old common law rule of abatement for tort and survival for contract there 
is in England now a statutory rule under the Law Reform (Miscellaneous 
Provisions) Act, 1934, which provides for survival of all causes of action 
except in specified cases, and also enacts that exemplary damages cannot be 
claimed for the estate of a deceased person. In India the position is 
somewhat similar by reason of the Indian Succession Act. 

(c) Statutes of Limitation. — Both in England and in India the 
period of limitation for a particular action depends on the terms of the 
statute. For instance, under the Indian Limitation Act, 1908, article 115 
of the Second Schedule prescribes a period of three years for a suit for 
breach of contract, express or implied ; and several articles prescribe 
periods of limitation varying from one to three years for certain specified 
torts.^ If in any case art. 115 and one of these latter articles both apply, 
the article prescribing the longer period of time and keeping alive the 
plaintiff’s claim can be availed of by him.^ 

(d) County Courts Acts.^ — ^These Acts provide different scales of 
costs in the two kinds of actions.* For the purpose of these provisions, 
actions against a bailee of a horse for injury to it,® a dentist for injury to 
his patient by want of care and skill,’’ a railway company for injury to a 
passenger,® were held to be in tort, while an action against a broker for 
breach of instructions for purchase of certain shares was held to be one 
in contract,® 

1. Ad occasion may arise by reason of S. 1 (3) of the Act mentioned in the teat ; 
/#» tie Goods of Knight, (1939) 3 A. E. R. 928; A. G. v. Canter, (1938) 2 K. B. 826; 
affirmed by C. A. on another point, (1939) 1 IC. B. 318 ; above, para. 31. 

2. Above, para. 36. 

3. ^Tofa Lai Das v. Syed, (1925) I- L«. R. 4 Pat. 448 ; Kastnrchand v. Kari Giyoind, 
1934. Bom. 491- Cf. Court of Wards v. Ajodhia, I.L. R. 1938 All. 454! 1938 All. 305. 

4. 9 & 10 Viet., c. 95, s. 129 ; (1934) 24 & 25, Geo. 5, c. 53, s. 47. 

5. By the later Act a plaintiff who instead of going to a C. C: goes to the High 
Court and recovers less than a minimnm fixed by the Act is penalised in the matter of 
costs. The minimnm is £. 50 for tort and £. 100 for contract. By the older Act a plaintiff 
who got less than £. 10 in tort or £. 40 in contract got no costs at all. 

6. Twrntr v. Stattibrass, (1898) 1 Q. B. 56. 

7. Edwards v. Malian, (1908) 1. Q. B. 1002. 

8. Taylor v. M- S, ^ L. Sy. Co., (1895) 1 Q. B. 134 ; Kelly y. Metropolitan Ry. Co., 

(1895) 1 Q. B. 944. 9. Jesrvis v. Moy, (1936) 1. K. B. 399. 
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(ii) Cases where there is no real concnrrence.— It is not always 
easy to say whether the cause of action is sabstantially the one rather than 
the other. The test suggested is to see whether there would be an actionable 
injury even if there were no contract,^ If there is, it is a case of tort ; 
otherwise it is contract. A good practical test is said to be whether if the 
claim on the contract were struck out of the pleading, any ground of action 
would remain.* If it would, it is not a case of contract ; else it is. 
In Gfroorn v. Crocker the plaintiff sued his solicitors for breach of duty 
in delivering, in a previous action against him for damages for negligent 
driving of a motor car, a defence admitting negligence without his consent 
and on the instructions of the insnrance company with whom he had 
insured his car against third-party risks. It was held that the defendants 
were liable for breach of a contractual duty alone and therefore could not be 
mulcted in damages for injury to reputation or feelings. A verdict for 
£ 1,000 damages was reduced by the Court of Appeal to nominal damages 
of 40 s. as no special damage was proved. As the statement of the soli- 
citors admitting negligence of the client amounted to a libel on him he 
got also damages for that tort. A plaintiff cannot adopt the device of 
disguising a cause of action in tort as one in contract or vice versct for 
obtaining an advantage to which he is not really entitled. For instance 
an action which is really in contract cannot be turned into one in tort 
for the purpose of suing an infant.* Besides, in cases where the terms of 
a contract impose a limitation on the liability of a party to it the other party 
cannot evade those terms by alleging a wider liability in tort.* 

41. Tort amonnting to felony. — It is a settled rule in England that 
a person injured by a felony should before Suing the offender for damages 
take steps to prosecute him and bring him to justice.* If he brings an 
action, he must show that the felon had been conyicteJ or_that a prose- 
cution was impossible or failed without any fault of his. This rule is based 
on a principle of public policy, vis., that the claims of public justice must 

1. Pollock, Tort*. (14tli Ed.), p 431; _/««>« v. Moy, (1936) 1 K. B. 399, 405 per Greer, 
L. J. 3. Winfield, Law of Tort, p. 703. 

3. (1939) 1 K. B. 194 C. A. See also Gibbont v. BmU Ltd., (1939) 

2 K. B. 883 (plaintiti non-trader in action ag.unst banker disUoiiouring cueque can get 
only nomin.il damages in absence of special damage) ; Stii^Jet v Ingram, (19uj) 
19 T. L. R. 534 tbrearli of duty by architect— contract). 

4. Above, para. 19. See also BrockUbank v. The King-, (1925) 1 K. B. 52, which 
arose from the similar distinction in the case of a petition of right against the Crown. 
See also Ilardie v. Chiltern, (1928) 1. K. B. 663. 

5. Elder Dempster -i Paterson, (1934) A. C. 522 ; ITalt v. Brooklands Auto-Raeing 
Chit, (1933) 1 K. B p. 213, per Sciutton, L J. The -amo rule m.iy apply to cases where the 
alleged tort is connected with the performance of a contract with a third paity ; (1924) 
A. C. at p. 543, per Lord Finlay ; The Kite, (1933) P. 154. 

6. Smith V. Selwyn, (1914) 3 K B. 98 ; see also IVells v. Abrahams, (1872) L. R. 7 
Q.B. 554 ; Bx parte Ball, (1879) 10 Ch. D. 667 at p. 673. Above, Chap. U, para. 36. 
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take precedence over those of privat^ reparation. The rule does not, 
however, bar an action bnt would be a ground for staying it till steps are 
taken to prosecute the offender. The rule applies only to a felony and not 
to a misdemeanour or an offence punishable only on summary conviction. ^ 
It does not apply again if the person suing is not the person injured by the 
felony ; for instance, if he becomes a bankrupt it does not apply to an 
action by the trustee.^ It does not apply also if the person sued were not 
the felon. An action will lie against an employer for iiijory doe to a felony 
committed by his servant though the servant has not been prosecuted, ^ or 
in trover against an innocent receiver of stolen goods, though the thief 
has not been prosecuted.^ The rule has been abrogated in cases of homi- 
cide by the Fatal Accidents Acts in England and India.* Formerly the 
doctrine known as ‘ merger of trespass in felony’ had a different meaning, 
viz,, that an action of trespass did not lie in cases of felony. This doctrine 
which bad its origin in the scope of the early writ of trespass* survived 
for a long time even after its origin had been forgotten. This was because 
in practice the civil remedy of trespass was ineffective as the felon's goods 
were on his conviction forfeited to the Grown. After forfeiture was abo- 
lished in 1870, the rule had no meaning bnt was sought to be maintained on 
the ground of policy above referred to. It was ultimately understood to be 
not an absolute bar bnt only a rule of suspension of the remedy, because 
the principle of policy was sufficiently vindicated by the latter course. We 
have here another instance of the interesting phenomenon alluded to by 
Holmes^ with regard to the career of many an ancient rule in law ; “ I'he 
old form receives a new content, and in time even the form modifies itself 
to fit the meaning which it has received.” 


1. Smith V. Sthoyn, above. 2. Ex parte Ball, above. 

3. Osiam v. GilUtt, (1873) L.R. 8 Ex. 83 ', above, Ctiap. II, para. 33. 

4. White V. Spettigue, (1813) 13 .M. & W. 603 ; Sfartk v. Keating, (1833) 3 C). & K. 

230. 5. Above, Chap. II, paras. 34 and 35. 

6. Above, Chap. I, para. 11 ; Chap. 11, para. 33. 

7. Common Law, p. 5. For other instances, see the rule of trespass ab initio, 
above. Chap. IV, para. 40; of immunity of the common carrier for act of God, above, 
Chap. XV, para. 7. 
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FUteher, rule in; employer’s liability, 27, 41, 475, 476, 500; escape of dangerous 
things brought on land, 210-235; excavation, subsidence due to, 186-187, 474-475; 
extraordinary user of land, 222-225; history of, 482; innkeeper, liability of, 475, 481; 
innkeeper, liability in India, 481; innkeeper, liability, modification by statute, 481; 
instances of, 210, 475; meaning of, 475; principle of, 475; Re-statement, American, 
476(n); rule in Ryjandt v. Pletehtr, 210-234, 476, tet Rylandt v. Fleteher, strict liabi- 
lity, distinction from, 476; tendency of modern legislation, 476; trespass to immov- 
able property, 93, 475; trespass to immovable property by aircraft, 93; trespass to 
person, 36-37; ultra hazardous work, 43, 475; under common law, instances of, 475; 
under statute, instances of, 476, 511, 512; vicarious liability, 475, 476, 483; Workmen’s 
Compensation Act, 41, 42, 474. 

Absolute Privilege, su Defamation. 

Abuse of process, lu Malicious abuse of process. 

Accideut, su Inevitable accident. 

Accord aud satisfaction, 69, 273, 557-558. 

Act of God — defence, scope of, 228-230, 474 (n), 478, 479; defence to breach of statutory 
duty, 512-513; defence to liability under Workmen’s Compensation Act,'' 41-42; 
defence to subsidence of land, 186; definition of, 228, 478; Afferent meanings of, 
478-479; history of meaning of, 479. 

Act of State, 527-528; different meanings of, 525-528; Bability of Government lor, 
507-508. 

Action— assumpsit, 22-25, 335, 432, 433, 473, 561, 562; debt, 151; forms of, 13, 14; hie- 
tory of, 13-19, 21-25; meaning of, 13; novel disseisin, 20{n); personal and real, 117; 
pound-breach, 124; real, 86, 87, 89; rescue, 124; trover, SO, 124, 561. 

Action on the case, 16-18, 36, 244, 321, 335, 433, 473, lee Trespass; extension of, 387; 
history of, 16-18; infiuence of, 433, 434, 473; nuisance, action for, 153, 173; tres- 
pass, ^stinction, 16-18, 36, 152. 

Adultery — remedy of husband for, 12, 13, 75, 76, 78, /<* Domestic relations. 

Advocate, itt Defamation, privilege. 

Aeroplane — right to take photographs frdm, 383 (n); sky-writing for advertisement, 
liabiUty, 92 (n). 

Air — easement to pollute, 192; obstruction of, 182, 183, 191, 192; obstruction of, motive, 
relevancy, 389; pollution, action for, 192, 198, 203, 204; right to free passage of, 
172, 191; right to purity of, 191, 192. 

Air-carriage — internal, Bability of carrier, 43, 44; international, liability of carrier, 
43, 74; liability for injury to passenger, 419; liability of a common carrier, 476-480. 

Aircraft — flight of, Bability for damage, due to, 42, 43, 233; flight of, liability for tres- 
pass by ,91-93, for nuisance, 91-93; international conventions, 42(n); legislation relat- 
ing to, 42; negligence in teaching piloting, 503; owner of, liability, English law, 
42, 43; owner of, liability, Indian law, 43, 44; owner of, vicarious liability, 417, 483; 
sky-writing by, trespass or nuisance, 92 (n). 

Air Navigation Acts, 42, 43. 

Air-space — possession of, 93. 

Ambassador, foreign, 545, 546. 

Alien— alien enemy, right to sue, 543, 544; alien friend, right to sne, 543; arrest of, 63; 
expulsion of, S3; injury done to, by authority of Government, 525, 526. 

Animals, ste Cattle-trespass, injury by, 214-220, 226, 231; dangerous animals, 214—217; 
ferocious animals, 216-217; knowledge of dangerous propensity of animal, 214 — ^216; 
scienter, 214-216; trespass by, 94-97, wild, possession of, 119, 

Apology— defence in defamation, 306, 307. 

78 . . , 
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Arrest, see False fanpriionment, Malicious arrest, Malicious abuse of process; employer’s 
liability for illegal arrest by servants, 493-495; liability for, srhen executing war- 
rant of arrest, 103-103, 330, 331; police officer, arrest by, 5l, S3; power of Govern- 
ment, in times of war or rebellion, S3, 56-S8; power of railway servants, 494; 
prerogative of King and bis Minister, S4-5S; prerogative of Parliament, SS-66; 
private person, arrest by. Si; railway company, liability for arrest by servant, 494; 
remedies for wrongful, 49, 50, S9, 60, 330, 331; seizure of goods during, 104, 105; 

■ - .statutory power, 53; under Lunacy Act, S3; warrant of, protection, 101, 102, 330, 331. 
Artificial channel, 180, 181, see Water rights. 

Assault, 35, 46; damages, measure of, 64, 65; intention necessary for, 46, 385; liability 
for, 46; meaning of, 46; a trespass, 

Assignment — of right of action, 558. 

Association, see also Corporation; action for wrongful expulsion from, 380-381; 
remedy against, 550-551 ; defamation of, 352-^353. 

Assumpsit, see Action. 

Attachment — liability, when executing warrant of, 103, 104, 330, 331 ; remedy for 
wrongful, 330, 331 ; warrant, protection, 101, 103, 330, 33L 
Auctioneer — indemnity against employer, 135 (n), 553; liability for conversion, 
135, 136. 

' Bailment, see Conversion ; bailee, degree of care to be exercised, 393, liability of, 
433, 434, 467, right over goods infringing trade mark, 356 (n). 

Banker — dishonouring cheque, 21, 245, 563 ; duty of, 432, 433, 441 ; duty towards, 
441, 442 : liability in respect of collection of cheques, 135 ; statutory protection, 
135; liability for defamation for statement made when dishonouring cheque, 
245, 259. 

Bankrupt —action by, 544. 

Bankruptcy — malicious abuse of process by petition for, 329. 

' Battery, 35, 45 ; damages for, 64-65 ; defence to, 45 ; doctor, performing operation, 
liability for, 537 ; inchoate, 46 ; liability for, 45 ; meaning of, 45 ; trespass, 80. 

■Bees, conversion of, 119. 

Bodily harm, 35-37, ree c/m Nervous shock; damages, 60-64 ; damages, aggravating 
circumstances, 60, 61 ; damages, illustrations of awards of, 63, 64; damages, 
mitigating circumstances, 60, 61 ; damages, for loss of expectation of life, 61-63, 71, 
72-73 ; damages, standard of. 60, 61 ; child in the womb, injury to, 41 ; inevitable 
accident, as excuse for liability for, 36, 37, 523 ; liability for, 34, 36-41, 386/ 387 ; 
liability for, history of, 36, 37 ; liability for, statutory limitation of, 42-45 ; liability 
for, modes of, 35 ; liability for, under statute, 41-45 ; meaning of, 35 ; owner of ship, 
liability of, 44 ; title of division of personal injuries, 35, 36. 

Bridge — duty of canal authority building it, 170 (n) ; liability for non-construction and 
failure to keep in repair, 170. ^ 

-Broadcasting agency, see Wireless ; publication of slander, 267 ; publication of 
slander, liability Cor, 249, 270. 

'Broker — indemnity against employer, 135 (n) ; duty of; 433 ; liability of, for conver- 
' ' sion, 135. 

Business and contractual relations — categories of injury to, 358 ; conspiracy to 
injure, 358, see Conspiracy ; contract, breach of, piocuting, 358-362, see Procuring 
breach of contract ; interference with, by a single individual, 358, 372 ; interference 
by illegal means, 370,372; interference with employment, 372-374; interference 
, with trade or business, action for, 372-374, intentional interference, 373, 374, 
malice, 373, modes of, 372, remedy for, 374-375. 

Carriage by Air Acts, 43, 44. 

Carrier, see Air carriage, Chattels, Common carrier, Conversion, Dangerous chattels. 
Ship ; duty of, in respect of carriage, 416-421 ; duty of, in sespect of driving, 419, 
420 ; doty of, in respect of safety of passengers, 416-420 ; duty to persons outside 
the carriage, 421 ; liability of, 416^21, 519, for servant's insult to passenger, 245 ; 
rules of the road, 420, 457. 

Caste — ex-communication from, action for, 251, 260, 380, 531 ; membership of, 33, 380; 
publication of decision of, 289. 

Cattle>trespass. 94-96, 214 ; absolute liability for, 94, 214; 220, 233, 475 ; cattle 
straying from highway, 96, 100, to high-way, 218-220 ; defences for, 95 ; distraint, 
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106, 106 ; history of, 94; liability for, 94-96; liability for, extent of, 95-96; 
liability for, nature of, 95-96 ; remedy of distress damage feasant, 100, 105-107. 

Causation, 434-472, stt Contributory negligence. Nervous shock ; burden of proof, 
467-472 ; categories of, 437 ; contract, breach of, procuring, 369 ; conspiracy, 
e vid ence of , 363 ; d amage i e suiting from breach of statutory duty, 618-520 ; damage 
resnlting from deceit, 345-346 ; damage resulting in natural sequence, 437-439 ; 
direct cause, 434, direct, immediate, natural, necessary, probable consequence, 434 ; 
distinction between causation and special rule as to plaintiff being a wrongdoer, 523 ; 
illustration, case of special damage in defamation, 312-316 ; influence of prevalent 
opinions on, 38, 438 ; influence of public policy on, 38, 315-316, 443, 447-448 ; in 
contract and tort, distinction, 20, 464-466; in crime and tort, distinction, 463-^4 ; 
in other cases, 466, 467 ; intervention by intentional conduct of plaintiff, 445-M7 ; 
intervention by third person, 439-445, 469, 470; intervention, involuntary, 440; 
intervention, novus actus interveniens, 442 (n), 443-445; intervention, rnlein Weld- 
Blundell v. Stephene, 442-443; intervention, voluntary, 440-442; intervention, 
wilful, 440-442 ; legal and popular sense, distinction, 447 ; maritime collision, 
460-463 ; nature of problem of, 434 ; plaintiff being a wrongdoer, 523 ; prima facie 
evidence of, 468-472 ; tests for deciding negligence and causation, distinction 
between, 436 ; test of, 434-437 ; test of foreseeability, 436-437 ; test of probability, 
435-437 ; test of proximity, 432 (n), 434-435. 

Cauue ol action, tee Remedies and Successive actions ; in tort and contract for the 
same wrong, 21, 22-25, 432-433, 562-565 ; continuing, 239. 

Champerty — distinction from maintenance, 332. 

Chattels, eu Dangerous chattels. Conversion, Movable property. 

Cheqtie— liability for negligence in drawing, 441-442. 

Chemicals — ^manufacturer of, liability, 430. 

Chemist — liability for using wrong drug, 422. 

• 

Child — contributory negligence of, 457-459 ; crying of, if a nuisance, 200 ; injury to, in 
the womb, 41 ; liability for intentional omission of care-taker of, 387, 388 ; loss of 
service of, eee Domestic relations ; trap for, 162, 164, 401, 402, 406, 406, 407, 410, 
457-459. 

Club — membership of, right to, 380 ; publication of decision of, 289 ; wrongful expul- 
sion from, action for, 380, 531. 

Collision, tee Motor car Railway Company. 

Collisions at sea, 122-123, 147, 450, 451, 453, 454, 460-463, 469, 470 ; damages for, 
measnre of, 124,144; applicability of the principle of restitutio in integrum, 144 ; 
contributory negligence in case of, 460-463 ; duty of colliding ship, 388 (n) ; regula- 
tion to avoid, 420. 

Comlort — injury to, 193—198, eee Nuisance. 

Common carrier, tee Carrier, Ship ; absolute liability, 475 ; air carrier, 476 ; con- 
version, liability for, 134-140; definition of, 476; defences of, 478-480, inevitable 
accident, 478, 479, inherent defect of things carried, 480.; duty of, 388, 477, 478, 
breach of, damages, 465 ; Government of India, whether a, 477 ; instances of, 476, 
477 : liability of, 476-478 ; liability in India, 480 ; limitation of liability by con- 
tract, 480 ; limitation of liability by statute, 480 ; negligence, liability for, 479, 480 ; 
onus of proof, of non- liability, 467 ; Postmaster-General, whether a, 477 ; power of, 
to jettison, 477. 

Common employment, SOO-SOS. 

Common law, 7, 8, 26, 27 ; courts of, 7-9. 

Company director and promoter of, liability for misrepresentation, tee Deceit ; mali- 

cious petition for liquidation, 329, 330. 

Competition — in trade as a justification, 360, 368. 

Consent— as a defence to breach of statutory duty, 512 ; contributory negligence, dis- 
tinction from, 541 ; defence to defamation, 273, 537 ; express, 537 ; Implied, 638 ; 
knowledge in relation to, 538-540 ; knowledge in relation to other defences, 540-541 ; 
nnlawfol sports, 537 ; volenti non fit injuria, 445-446, 537, 639, 641 (n) ; workman's 
consent to dangers of employment, 538—540. 

^oisupiracy— actionable conspiracy, 358, 362—372, history of, 368—370, principles of, 363, 
rational basis of, 370-372 ; boycott, 367 ; crime of conspiracy, 370, distinction from 
civil wrong, 362-363 ; damage caused by, 362, 363 ; history of action for, 362 ; 
Indian Trade Union Act, 368 ; intimidation, 370, 371 { joint wrongdoers, 651 ; 
malice, evidence of, 303, 363, 370, 371 ; malice, plaice of, 368, 371, 383, 389 ; 
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malicions conspitacy, 363, 367, 371; meaning of, 362; mere, if actionable, 
360 (n) ; motive, 367, 368 ; points to be proved in action for, 368 ; trade combina- 
tion, policy of law allowing, 365, 366; trade combination, right of, 364-366, 370, 
371; trade dispute, 367, 370; Trade Dispntes Act, 1906, effect on, 367. 

Contiatting inittry — snit in respect of, 239, S60, S61. 

Contineiital law — absolute liability, 332 (n) ; act of God, 328 (n) ; cartels and trusts, 
restriction of, 366 (n) ; cattle trespass, 330 (n) ; dangerous animals, absolute liability 
for, 232 (n) ; defamation, punitive damages not awarded, 309, remedy for, 307 ; 
development of law, 29, 30 ; intentional harm, liability for, 387(n) ; light, obstruc- 
tion of, 182 (n) ; loss of service, action for, 79 (n) ; personal injuries, liability of 
rs^way company and owners of factories for, 476 (n) ; possession, juridical, 84 (n) ; 
rules of the road, 420 (n) ; seduction, 79 ; underground water, interception, 1^2 ; 
vicarious liability, 498 (n). 

Contrsict — see Damages ; action in, distinction from action in tort, 433, 434 ; breach 
of, distinction from tort, 20, 21, 563 ; causation in law of, and tort, 464-466, 563 ; 
causation, rule as to, 464-466, 563 ; concurrence of tort and, 21, 563-^65 ; implied, 
22, 23; quasi-contract, 22-25 ; remedy, history, 433, 434. 

Coivtributioil — among joint wrongdoers, Me Joint wrongdoers; of mesne profits, 112-113. 

Contributory negligence, 447-464; consent, distinction from, 541; defence, child 
trespasser, 411 ; defence, how far, to intentional wrong-doing, ^5 ; defence in 
action for breach of statutory duty, 457, 518-520 ; defence in criminal prosecution, 
448, 464; defence under Workmen's Compensation Act, 41 ; doctrine of alternative 
danger, 449-451 ; doctrine of identification, 459-460; doctrine of rescue, 451, 452 ; 
in action for deceit, 345 ; in case of breach of statutory duty, 512, 518-520 ; Law 
Reform Act, 1935, effect of, 463 ; maritime collision, 459-463 ; meaning of, 447 ; of 
children, 457-459, 548 ; of plaintiff's contractor, 459 ; of plaintiff's servant or agent, 
459-460 ; onus of proof, 471 ; plaintiff’s assumption of risk, 451, 452 ; plaintiff’s 
assumption of risk to help another, 451, 452 ; plaintiff’s intentional conduct, 445-447 ; 
plaintiff's negligence, meaning of, 448-449, when a bar to his action, 452-454, 
when not a bar to his action, 454-465 ; policy of, 447 ; prima fade evidence of, 
471-473 ; road collisions, 452-459 ; rule as to, 448 ; rule as to, proper guide for 
applying, 456-467 ; running down cases, 452-459 ; theories of, 447 ; traffic regula- 
tion, breach of, 420, 457. 

CoiaUbfUion, 117, 123-152; absolute liability for, 142, 474-480; action for, 
history of, 125, 150-152; limitation, 169, 170, money had and received, 149, 
ISO ; pleading, 126, 126 ; pleading, old form, 125, 126, points to be proved, 126 ; 
agent innocent, liability for, 136, 140, 141 ; asportation, 130 ; auctioneer, liability 
for, 135, 136, 553 ; bailee, liability for, 128, 134, 135, 137, 138, 141, remedies against, 
history of, 182, 183, right to sue for, 154, 178, right to sue for, history of, 179, 
unauthoiised use by, 172 ; bailor, remedies of, 159, 178, 184, 185 ; banker, liability 
for, 165, 166 ; of bees, 119 ; broker, liability for, 165 ; by estoppel 163 ; carrier 
delivery by, 166-167 ; categories, 157 ; change of possession essential, 159, 160, 171 ; 
constructive taking of possession, 1S8, 159 ; co-owners, between, 157, 173 ; damages 
for, 175-181 ; damages for, bailee's right against bailor, 146-148, bailee's right 
against stranger, 146, 147, bailor’s right against stranger, 146, exemplary, 148, 
full Value of goods, 146-148, measure of, 143-148, mode of valuation, 14^1^, 
nominal, 148, payment of, effect, 148, presumption against wrongdoer, 145, princi- 
ple of restitutio in integrum 144, special damage, 14^144,148, value of plaintiff's 
interest, 147-148, vendor under hire-purchase agreement, right of, 148 ; disposal, 
130, 139 (n), I5l ; document of title, 139, 148 ; employer’s liability for conversion 
by servant, 195 ; etymology, 151 ; defences, 142 ; dellveree, liability for, 138, 139; 
delivery of goods, 130, 134-140 ; demand and refusal, 133 ; destruction of goods, 
125, 128, 129, 140, 141 ; destruction of goods by accident, liability for, 140 ; deten- 

* tion of goods, 125, 129, 130, 132-134 ; detention, constructive, 134 ; evidence of, 133; 
finder of goods, liability for, 129, 138, 141 (n) ; historical development, 150-153 ; 
ingredients, 125, 128-129, 131 ; infant, liability for, 547 ; intention, relevancy of 
143 ; intention to cause loss not necessary, 129, 130 ; jus tertii, plea of, 151 ; 
liability for, distinction from liability for trespass to goods, 142 ; liability, principles 
of, 135-142 ; meaning of, 125, 133, 134 ; ministerial dealing, liability for, 137 ; 
mistake, if a defence, 140(n), 141, 523; negligence, materiality of, 140, 142; negotiable 
instrument, 139, 142; remedies for, 14^150; sale in market overt 130, 140; sals 
without transfer of possession, 140; servant’s liability for, 137, 140, 141; sheriff’s 
liability for, 136; technical nature of, 125, 126; transfer of property, 134, 136, 136, 
138, 139; transferee of property, liability for, 134, 136, 138-140; trespass, distinction 
from, 127, 130, 132, 142; trespass, resemblance to, 126; unauthorised user, 130, 141; 
by warehouseman, 133, 134, 137; delivery by mistake to wrong person, 13^138; 
redelivery to bailor, 138; refusal to hand over goods to the owner, 129, IW. 
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Coiivict— action i>y, 544. 

Co'Owners— conversion as between, 130, 141, 148; possession of, 83; trespass as 
between, 97. 

Copyright, 33, 152, 377-379. 

Corporation — action against, 549, 550, by, 545; defamation of, 252, 253; dnty in exer- 
cising statutory authority, 535, 536; liability of, 484, for deceit, 346, 347, 550, for 
fr^d of its servants or agents, 346, 492, for libel, 270, 549, 550, for malice of its 

s servants, 295, 296, 329, for malicious prosecution, 329, 491, 495, 549, 550, for 
servants’ ultra vires tort, 497,998; vicarious liability of, 484, 549, 550; relationsbip 
of master to servant, 484. 

Costs — defamation, 316. 

Court, tee alto Judicial authority; liability of officer for arrest, 331; ministerial officers 
of, 529, 530; privilege as defence for officers of, tee Defamation, 280, 281, for judicial 
proceedings, 280, 281. 

Credit — misrepresentation as to, action for, 347. 

Crime — causation in law of crime and tort, 463, 464; contributory negligence, whether 
a defence, 463, 464; tort, distinction from, 4, 5, 35. 

Criminal conversation— action for, 76. 

Crown — liability for tort, 545 ; liability for tort of pnblic servants, 506, 507, 545 ; 
possession of wreck washed on shore, 119 ; remedy for wrongful retention of goods 
against, 545 ; remedy of petition of right against, 606. 

Damages — assessment, by judge, and jury, 19, 20, 542; assessment, in early law, 
19, 20, 29, 30 ; assessment, in India, 543 ; contemptuous, 19, 311, 312 ; double and 
treble, 20(n), 135(n) ; exemplary, 19, 20 ; fixed, 19, 20 ; for breach of contract 
and tort, 20, 21, 143, 144, 563, 564; general and special, 307, 643; joint 
wrongdoers, malice of one, effect on, 309, 552 ; kinds of, 19, 542 ; 
meaning of, 19; liquidated, 19, 20; penalty and, distinction, 19 (n); phraite * by 
way of damages ’ in marine insurance policy refers only to tort, 19 (n), plaintiff's 
duty to minimise, 563; rettUeUio in integrum, 144; shortened expectation of life, 
for, 61-63, 72-73; substantial, 19; unliquidated, 8, 12, 19, 20, 542. 

Dangerous chattels, 421-432, tee also Carrier; dnty of consignor to carrier, 424; 
duty to consignee, 424; duty of donor to donee, 423; dnty of bailor to gratuitous 
bailee, 423; duty of owner to a hirer, 424; duty of supplier to a person having a 
business interest, 423-432, duty of vendor to a purchaser, 425, 436; duty of vendor 
to a stranger, 426-432; guns and explosives, dnty m respect of, 422; infant’s liability 
for, 548; intrinsically dangerous things, 214, 422, 423; manufacturer, dnty of, 427; 
person delivering or supplying, duty of, 423-432. 

Dstngerous premises, 397-418, tee Nuisance; concealed danger, dnty in respect of, 
398, 400-402, 406-408; duty of builder, 415; duty of civic corporation in respect of 
recreation ground, 401, 402, 403; duty of lessor, 412-415, to lessee, 412, 413, to 
person on the highway, 163-166, to stranger, 413-414; duty of occupier, 397-412, 476, 
488, anomalies in, 411, 412, criticism of law as to, 411, 412, to adjoining occupier, 4W, 
adult and child trespasser, distinction, 411, child invitee, ^1-402, child licensee, 408, 
guest, 398, 405, invitee, 397-405, 476, 488, licensee, 405-409, person on tbe highway, 
163-166, 415(n), 488, 489; public officer, 407, trespasser, 409-411; duty of owner, 
412-416; duty of vendor, 415-416; innkeeper, liability of, 481; invitee, distinction 
from licensee, 398, 399; invitee, meaning of, 397-400; liability of occupier for 
independent contractor, 402, 488, 439; licence to enter, 405-407, implied, 406-407; 
licensee, meaning of, 406; man- trap, 410; occupier, 397 ; occupier of factory, 397(n); 
occupier of aerodrome, 401; traps for children, 401-402, 406-406, 408, 467-459. 

Dangerous work — fire, liability for, 221, 488, 489; liability for, 475, 476, 488, 48$; 
regulation by statute, 476, 512. 

Death, tee Fatal Accidents Act; aircarrier, liability for causing, 43, 44, 74; aircraft, 
owner of, liability for causing, 42, 43; contributory negligence, as defence for caus- 
ing, 464; damages for loss of expectation of life, 72-73; liability for causing, 62, 
65-72; of parties, 555-557^, rule of aetio fertonalit moritur eum jiertona, 65, 66, 556, 
556, 562, statutory abrogation, 67-72, 556, 557; rule in Baker v. Bolton, 61, 66, 67, 
73, statutory modification, 67, 68; ship, owner of, liability for causing; 44, 68(n); 
statutory remedies of representatives, 74. 

Deceit, 334-337; action for, by party to immoral contract, 346; breach of promise, 
distinction, 336, 337; company director and promoter of, liability for, 337, 339,. 340, 
343-347; contributory negligence, plea in action for, 346; corporation, liability for, 
346, 550; damage, 344; 345; defence, in action for, 346; doetrine of Derry v. Peek% 
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339-342; falsity of representation, 339; frand, 339-341, of agent or servatat, 336, 
346,347; infant's liability for, S47; intention necessary, 386; intent to defraud, 
343, 344; meaning of, 334; negligent misrepresentation, law as to, 341-344, 346 (n); 
points to be proved in action for, 336; , remedy for, 347; representation, as to credit, 
347, by conduct, 3^, by silence, 338, falsity of, 339, form of, 337, 338, meaning 
of. 336, nature of, 336, 337; statement of intention. 337; statement of opinion, 336; 
Statute of Frauds, 347; telegraph company, liability for misdelivery of telegram, 341, 
342; vicarious liability for, 336, 346, 492, 495. 

Detamatioa, 244-320; absolute privilege, 277-281, categories of, cannot be added to,* 
277 (n), Indian legislatures, speeches in, 277, questions by members in, 277, judicial 
proceedings, 278-280, malice does not rebut, 277, newspaper reports of judicial 
proceedings, 281, official reports of proceedings of Indian legislatures, ^0-281, 
official reports of Parliament, 280, Parliament, speeches in, 277, qualified privilege, 
distinction from, 277, statements relating to affairs of state, 280; action for, points to 
be proved in, 249; adultery, imputation of, 247-248, 249; as a tort, 249; abuse, 
words of, 255 ; broadcasting agency, liability of, 249, 270; by representations, 
246, 264-265; caricature, publication of, 265; caste, ex-communication from, 
260, 380, 381; caste offence, imputation of, 251, 260 ; cinema film, 246, 263; 
company, defamation of, 252, 253, 260; consent as defence, 537; corporation, defa- 
mation by, 279, 549, 550, defamation of, 252, 253, liability for malice of servants, 
295, 296, reputation, standards of, 249-^2; costs in action for, 316; damage, due 
to conduct of third party, 313-316, due to repetition or republication, 31^316, 
general, 307, proof of, 271, 272, in slander, 248, 249, 317-320, prospective, 312, 
special, 307, 312, 313, special, causation of, 313-316; damages for, aggravating 
circumstances, 267, 276, 308-310, for repetition, 314-316, general, 307-311, 
kinds of, 307-308, malice, effect of, 271, 308, mitigating circumstances, 308, 310, 
311, punitive, 309, 310; defamatory statement, construction of, 253-266, illustra- 
tions of, 250-252, meaning of, 249-250, reference to plaintiff, 259-263, test of, 253; 
defences, apology, 273, 306, 307, 310(n), fair comment, 296-306, justification, 
27^276, privilege, 276-296; dishonouring cheque, 245, 259, 290; discovery, 274(n); 
employer, liability for defamation by servant, 495; falsity, proof of, 271; fair 
comment, 296 306, conditions of, 297-299, illustrations of, 301-302, defence of justi- 
fication, distinction from, 293, 304, malice, 303, 304, matter of public interest, 
299, meaning of, 296, 297, 300, privilege, defence of, distinction from, 304, 
305, privilege, defence of, resemblance to, 305, 306, relevancy of, 299-301, rolled- 
up plea, 296, standard of newspaper criticism, 302, 303; fiction writing, liability for, 
264; forms of, 246; history of, 244; infant, liability for, 546; innuendo, 25^259; 
insult, distinction from, 245, 383; intention, relevancy of, 263, 268, 385, 388; 
interrogatories, 266 (n), 270 (n), 275 (n), 294 (n), 303 (n) ; judge, function of, 265, 266, 
267-268, 304 ; jury, function of, 265, ^6, 267, 268, 276, 304 ; justification, 273-276, 
failure to prove, effect, 276, of innuendo, 274> 275, plea of, forms of, 273-275, 
proof of, 275-276, truth, 273, 382(n), truth no defence in certain States of U.S.A., 
273(n), 382 (n) ; liability for, 263, 264, 268, joint, 270, 273(n), vicarious, 270 ; 
libel, 245-246; libel reform in law of, suggestions as to, 249, repetition of, 294 ; 
libel and slander, distinction between, in English law, 24^247 ; in Indian law, 247, 
in respect of special damage, 312, 313, 317; lunatic, liability for, 549; malice, 271, 
272, 308. effect of, 271, 272, 283, 293-296, express, 294(n), extrinsic evidence, 
294-295, 303-304, in law, 272, intrinsic evidence, 295-296, 304, meaning of, 271, 
272, 293, 294, of joint wrongdoer, 309, 552, place of, 271, 272; meaning of, 244-245; 
motive, relevancy of, 388; negligence in publication, 268, 269, 270; newspaper, 
comments by, 298, comments on judicial proceedings, 283, 298, damages for libel 
by, 308, 310, 311, defamation of, 253, editor, liability of, 269, liability for libel, 
249, portrait published in, 264, 265, 382, 383, printer, liability of, 269, privilege, 
280-285, proprietor, liability of, 269, proprietor, effect of malice of editor or corres- 
pondent, 295-296, 552, proprietor, vicarious liability, 264, 270, publisher, vicarious 
Uability, 264, standard of criticism, 302; newspaper, nltrahazardons undertaking, 
264; particulars of plea of justification, 273, 274, of publication, 266; privilege, 
276-296; absolute, 277-281, meaning of, 276, occasions of, 276-277, 285, 286, plea 
of, in appeal, 277 (n), qualified privilege, 281-296; publication, 26^270, by agent 
01 servant, 270, by broadcasting agency, 267, 270, by a person other than author of 
libel, 269, 270, by post card, 267, 269, by radio, 246, by telegram, 267, 292, com- 
munication between husband and wife, 268, intentional, 268, liability for, 268-270, 
meaning of, 266, negligent, 268-270, of caricature, 265, 382, of photograph, 2^, 
person to whom it is made, 268, pleading, 266, proof of, 267, 268, to clerk or 
stenographer, 266 (n), 292, to strangers, in cases of privilege, when actionable, 
291-293, distribution by newspaper, 269, forms of, 266, 267 ; qualified privilege, 
2^1-296, absolute privilege, distinction, ill, administrative tribunals, proceedings 
of, 278, answers to enquiries, 287, black-list, 289, categories of, moral or social 
duty, 287, common interest, 289, 290, defence of property or reputation, 290-291, 
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. dnties, 286-289, judicial records,' copies of extracts from, 286, judicial proceediugs, 
reports of, 281-283, malice, eBFect of, 277, 293-296, 308, 562, public interesii 289, 291, 
292, newspaper reports, 284, official records, copies of extracts from, 285, - parlia- 
mentary proceedings, reports of, 277, parliamentary reports, extracts from, 280-281, 
points to be proved, 285-286, proceedings of local autborities, 277, protectioU of 
another’s interest, 288-289, private interest 290-291, reciprocal duty or interest, 
291-293, relevancy of privileged communication, 293, trade protection societies, 
287-288; remedies for, 307, damages, 307—312, injunction, 307; republication, 
314-316, damage due to, 314-316; slander, English law, 317-320, history of, .in 
English law, 248-249, and libel, distinction, 246-247, and libel, distinction, origin of, 
319-320, Indian law, 32, 33, 247, 248, reform in law of, 249, repetition of, 291, 
special damage, 32, 33, 317-319, special damage when not required, 248-249, 318, 319, 
by wireless, 249; standard of opinion, changes in, 250-253; unincorporated assoida- 
tion, of, 253; use of another’s name, when defamatory, 355. 

Defences, tee General defences. 

Detinue, 133, 134, 148, 151; remedy of specific restitution, 148; sur tr ver, 151; trover, 
distinction, 151. 

Discharge of liability, 557, 558. 

Distress — assault by servant when effecting, 493; entry for, liability, 102-103; goods 
wrongfully taken, remedy, 124, 125; history of, 102-103; Indian law, 104. 

Distress damage feasant, 105-107; history of, 106-107; remedy for wrongful distress, 
124-125. 

Doctor — negligence of, 393 (n), 433, 441, action for breach of duty of, 433, action 
for breach of contract and tort, 21, 23; -vicarious liability, 486 (n). 

Domestic relations, injuries to, 75-79; English law, applicability to India, 79; 
categories of, 75, 76. 

Donoghue v. Stevenson, rule in, 437-433; effect of, 203, 214, 426, 431, 432; 
importance of, 431, 432; law before, 427; scope of, 428, 429; theory of pro£mity, 
395, 396, 430. 

Driving, tee carrier. Dangerous chattels. 

Easements, tee Nuisance, Water rights; disturbance of, 155, 171, 172; disturbance of, 
history of remedy for, 163; disturbance of, no right to abate, 101, 237, 238; meaning 
of, 172. 

Ejectment— action of, 86, 87, 112; action by owner of highway, 157; action, distinction 
from action of trespass, 87-89; history of, 86, 87; jus tertii, plea of, 88,89. 

Electricity, escape of, 212, 226, 233. 

Emergency legislation,.powers of imprisonment under, S3, 56-58. 

Emotional tranquillity, 33, 37, 38, 384; disturbance of, in India and England, 384, 
in United States, 382-384, mental pain, 37; right to, 33, 382-384. 

Employers* liability, tee Master and servant. 

Employers Liability Act, 74, 505, 506. 

Enticement, tee Domestic relations. 

Equity, 12; courts of, 12. 

Expectation of life, tee Bodily Harm. 

Explosives, tee Dangerous chattels; liability for escape of, 193, 212; possession of, 
422, 423; supply of, 430; carrying in railway train, 419; injury to pupil in school 
by, 422, 430. 

Factory, occupier of, 397 ; statutory duty of occupier of, 511-521. , 

Fair comment, 296-306, tee Defamation. 

False imprisonment, tee Arrest ; damages for, 64, 65 ; defence of executive 
authority, 51-58, 52^528 ; defence of judicial authority, 50-51, public authority, 
50-58, 524, statutory authority, 53, 56, 524 ; imprisonment, 47, 48; ingredients in 
wrong, 47; liability for, 47-50, for procuring imprisonment, 47-53; malicious 
prosecution, distinction, 47, 330, 331; ministerial agent, liability of, 49, 530; mistake, 
if defence, 522; police-officer, liability for, 47, 48, 49, 51, 52; powers under Emer- 
gency legislation, 53, 56-58, 524, 525; prison official, liability for, 48; remedies for, 
59; prerogative powers of arrest, 53-56, of the King and his ministers, 54, 55, 
of Parliament, 55, 56 ; rule of Law, 54. 

Fatal Accidents Act, 68-72 ; cause of action under, 69-72; damages, assessment of, 
69-72 ; defences, 69 : liability under, 69,' limitatipu for action, 72, 559 ; right of 
action under, 68, 69, 72 ; merger of trespass in felony, abrogation of, 72, 565-666. 
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Father, «w Domestic relations, Parental anthority ; vicarious liability for child, 490. 

Felony— merger of trespass in, S9, €6, 69, 665-566 ; power of arrest to prevent, 51, 101 ; 
relation to action of trespass, 15, 66, 67. 

Ferry— injury to, 116 ; rights of, 116, 153, 172. 

Fire — liability for causing, 193, 321, 233, 457, 4S8, in England under Fires Prevention 
Act, 331, in India, 232 ; due to conduct of servant, 321 ; due to conduct of 
contractor, 221 ; statutory duty to provide &re plug, 516. 

Finder of goods, set Conversion ; possession of, 118. 

Fishery — injury to rights of, 116, 183, 184, 204 ; right to, 172. 

Flood — act of God, 228, 229 ; protection of property from, 177, 179, 223, 324, 537. 

Foreign ambassador, action against, 545-546. 

Foreign sovereign, action against, 545-546. 

Foreign State, action by, 544 ; transactions with, 525, 526. 

Foreign subject, see Alien. 

Foreign tort, 559. 

Forms of action, set Action ; effect on law, 132. 

Franchise — disturbance of, 116. 

Fraud, see Deceit. 

French law, German law, set Continental law. 

General defences, 522-541 ; act of God, see Act of God ; authority of public officers, 
524-527, see Public officer; consent, 537-541, see Consent; compulsory pilotage, 559 (n); 
defence of another's person, 541; defence of another’s property, 541; defence 
of one's own person, 541 ; defence of one's own property, 541 ; exercise of common 
rights, 523 ; inevitable accident, 36, 37, 472, 473, 522; intoxication not a defence, 
5^; quasi-parental authority, 532, see Quasi-parental authority; mistake, 523; 
necessity, 536, 537, in relation to other defences, 536, test of, 536; parental 
authority, of guardian, 532, of parent, 533; plaintiff being a wrongdoer, 523, 524; quasi- 
judicial authority, 531; quasi-parental authority, 532„ see quasi-parental anthority; 
self-defence, 473, 536, 537, 541 ; statutory authority, 533-536, see Statutory authority. 

Government — authority in times of war or rebellion, 53; anthority over foreign 
subject, see Alien; disciplinary powers over subordinates, 526; injury to foreign 
subject, 525, 537-538 ; liability for act of State, 525, 537-528 ; sanction of, 560. 

Government of India — liability for damage arising from irrigation works, 234 (n); 
liability for tort of public servants, 506-510; not a common carrier, 477; no 
liability for damage caused in management of road, 171. 

Governor — immunity from suit, 545. 

Governor-General — immunity from suit, 545. 

Guardian, see Quasi-parental authority, vicarious liability for tort of ward, 490. 

Habeas Corpus, 55, 56, 57, 75, 542. 

Highway — abatement of nuisance on, 336 ; action for special damage from nuisance to, 
158-166 ; cattle straying from, 94, 95, 100, 318-230 ; causing danger in highway, 
161, 213, 226, 476, 488, nature of liability, 166 ; dedication of, 156; immunity of 
highway authority for non-repair, 166-171, 516 ; liability of Government of India for 
misfeasance in, 171, 508, local authorities, 171, 508 (nl ; . for injury to child, 406, 
407, for non-repair of, 166-171, 516, in India, 171 ; meaning of 156 ; misfeasance in, 
168, 169, 171; mode of creation of, 156; non-repair of, 166-168; obstruction of, 
158, action for, 158-160, action in India, 160, 161, independent wrongdoers, 551, 
liability for, 166, 167, special damage arising from, 158-163'; ownership of, 157, 
ownership of soil of, 156, 157 ; public nuisance in respect of, 157 ; right of public 
in, 157 ; right to take religious procession along, 161, 381 ; rules of the road, 420, 
421, 469 ; strict liability for dangerous work on or near highway, 165, 476, 488, 489 ; 
traffic regulation, breach of, 457; trespass on, 93. 

Hindu Law, see Law of Torts. 

Hospital — Liability of hospital authority for negligence of skilled servants, 486, 487. 

Husband — communication to, if defamatory of wife, 368; communication between 
, husband and wife, if defamatory, 268 ; criminal conversation, action for, 76 ; liabi- 
lity for wife's torts, 483 ; no right to chastise or imprison wife, ^2 ; remedy for 
adultery of wife, 76; remedy for loss of wife's society, 76, 
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Immovable property— deHnition of, so, 81; injniy to, l93 ; leasehold, 80 ; meaning 
of, 80, 81, 117 ; physical injury to, not amounting to trespass, 80i 116 ; possession 
of, 83-85, tee Possession of imipoTable property; real property, distinction, 80 ; right 
of fishery, 81 ; trespass to, see Trespass to immovable property; user of, 199-^1, 
333— 836> 

Imprisoament, see False imprisonment* 

Incorporeal rights, see Nuisance; in chattels, 11? ; injury to, 80, 116, 11? ; in 
immovable property, 80, 116, 171, 173, 204. 

Indemnity, see Joint wrongdoers; .of auctioneer, and broker, for conversion, 135(n) ; 
right of employer against servant, S33, S54, of servant against employer, SS4. 

Independent Contractor, see Master and servant; employer not liable for negligence 
of, 488 ; exceptional cases of employer’s liability, 165, 206, 476, 488, 489 ; collateral 
or casual negligence of, 166, 489 ; employer’s liability for breach of statutory duty, 
488, 489, 512, 513. 

Inevitable accident — no liability for, 473, 475, bodily harm due to, 36, injury to 
chattels, 122, 140, injury to land, 93; liability of common carrier for, 477, 478 ; 
whether a general defence, 532. 

Infant, see Child; liability of, 390, 546, 547, 548 ; remedy against guardian for tort of, 
548 ; ' vicarious liability of, 548. 

Injunction, 19, 123 (n), 124, 374, 543; breach of statutory duty, 531; defamation 
307; pollution of stream, 177; remedy for nnisance, 193, 236, 239; remedy for 
public nuisance, 156; remedy for withdrawal of support, 185, 186; remedy for wrong- 
ful eviction of licensee, 98. 

Injurious falsehood, 348-357; false praise, 357; imitation of business name, 348, 
354, 355; imitation of non-business name, 355; malice, 357; meaning of, 348; 
mistaken falsehood, 357; other forms of, 356, 357 ; passing oiF goods, 360-354, see 
Passing off; slander of title of goods, 348-350, see Slander of goods and Sjander 
of title. 

Innkeeper, see Dangerous premises; absolute liability, 475, 481, history of, 433; right 
to sell goods, 135 (n). 

Insurance, against third-party risk, 498; liability of company, 435 (n), 554 (n). 

Insult — distinction from defamation, 245,^383; if actionable, 383. 

Intention— as a condition of liability, 385, 386; as a factor in creating liability, 386, 
387; in law of torts and crimes, 385, 386; intention, meaning of, 385; intentional 
omission, 387, 388; malice, distinction from, 388, 389; motive, distinction from, 388; 
omission, Indian Law, 388 (n) ; volition, distinction from, 389, 390 ; whether a tort, 
385. 

Intentional wrongdoing, 385-390. 

Interrogatory, see Defamation. * 

Intoxication, not a defence, 549. 

Joinder, eee Parties. 

Joint wrongdoers, 483, 552-555; compromise with one, effect on others, 652; contri- 
bution among, 553-555, in England, 553, change of law in England, 655, in India, 
33(n), 554-555 ; indemnity among, 553 ; independent wrongdoers, distinction 
from, 551 ; joint liability for defamation, 270, for trespass, 112 ; judgment against 
one, effect on others, 553 ; liability of, 552 ; malice of one, effect on damages in 
defamation, 309, 552 ; relase of one, effect on others, 562 ; who are, 551. 

Judge, tee Defamation and Judicial authority. 

Judicial authority— defence, 60, 61, 528, 529, 531, for false imprisonment, 50 } 
distinction from administrative authority, 539 ; ministerial officers of court, 530. 

Judicial Ollicers’ Protection Act in India, 50, 136 (n), 530. 

Jury award of damages by, 38, 63, 73, 542, 543 ; origin, 10 ; tendency of, 38, 63, 266 ; 
trial by, 10, 11, 542, 543 ; history of powers of, in action for defamation, 27l, 272 ; 
juror, privilege in defamation, 278. 

Jus tertii, plea ol, conversion, 128, 152 ; ejectment, 87, 88 ; trespass to immovable 
property, 87, 88. 

King's enemies, act of, as a defence, 42, 477, 479, 480. 

Laissez faire, 253 ; influence of doctrine of, 365, 431 (n). 

Landlordi see Dangerous premises. Distress, Nuisance, Waste ; liability, for nuisance, 
205, 208, 209, under Housing Act, 413(n) ; for Injury to tenant, 413, 414, to stranger, 
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413, 414 ; right to sue for nuisance, 303, 204, trespass, 83, 85, 114, injury to 
reversion, 116, for waste, 115. 

Law of Torts — American Law, 28, ttt United States, Law in; anomalies in, 27; British 
Dominions, 28 ; ContlDental Law, 28-30, ttt, Continental Law ; development of, 1, 
26, tendency of, 33,376; division of law, as a, 25, 26, 27; divisions of, 27, 33; 
English Law, 27, 28, adoption in India, 30, 33, 33, 33(n), influence of Roman Law 
on, 30; expansion of, 1,13, 27,28; Hindu Law, 1 (n), 244, 388(n), 545, ancient, 
distinction from English Law, 31, 32 ; history of, 1, 12, 13, 26, 28 ; Indian Law, 28, 
30-33, in presidency towns and mofnssil, 32, 33, codification, 33 ; Mahomedan 
Law, 32, 182 (n), 545 ; principles underlying, 33, 34 ; reform of, 26, 38; text-books 
on, 28. 

Law reform, 26, 28; (Married Women and Tortfeasors) Act, 1935, 483, 652, 555; (Mis- 
cellaneous Provisions) Act, 1934, 68, 72, 73, 556, 557. 

Law Revision Committee, 26, 249, 483. 

Leave and License, ttt License. 

Legal practitioner, ttt Advocate; malicious proceeding under Legal Practitioners' 
Act, 329. 

Legislation— tendency of, 476, 489, 612. 

Libel, tu Defamation. 

Liberty of subject, 50, 53, 54, 58, lOL 

License, defence to trespass, 97, 98 ; meaning of, 97, 98 ; revocation of, 98 ; licensee, 
duty to, 408-409. 

Licensee, ttt Dangerous premises ; right to sue for nuisance, 179, 202, 203 ; wrongful 
eviction from premises, 98. 

Light— easement of, 153 ; disturbance of, 188-191; natural right to, 172, 188 ; loss of, 
dup to public nuisance, 190 (n); obstruction of, 182, 183, 188, 204; action for, 189, 
191, 204; motive, relevancy, 389; right to, acquisition, 173, 188, 189, 205; distur- 
bance of, 173, 205; in India, 191; to a new house, 623. 

Limitation of actions, 559, 660 ; action for subsidence, 185. 

Local Authorities, 166-171, 178, 401, 402, 486, 487, 513, 515-518, 559, 560; power over 
employees, 536 (n). 

Lunatic, ttt Quasi-parental authority; liability for tort, 390, 548, 549; liability for 
certification of, 513; confinement of, 50, 52; malicious petition to declare a person 
as, 339; power to arrest or confine dangerous lunatic, 51, 52. 

Maintenance— action for, points to be proved, 332; champerty, distinction from, 332; 
defences to action for, 333, 334; history of, 321, 333; in India, 334; malice in, 334; 
meaning of, 332; special damage, 333. 

Malice, 271, 272, 388-390, ttt Defamation; as a condition of liability; 328, 389, factor 
creating liability, 338, 366, 389; aggravating damages, 308; conspiracy, evidence 
of, 361, 362; meaning of, 293, 388; motive, distinguished from intention, 383; in 
fact or express malice, 293, 388; in law, 272, 328 (n), 388, 389; evidence of, to rebut 
defences in actions for defamation, 294-296, 303, 304, to rebut justification for 
procuring breach of contract, 360; legal, 338(n); in action for breach of statutory 
duty, 513, conspiracy, 367, 371, malicious abuse of process, 122, 530, malicious 
prosecution, 338, 389, maintenance, 333, 334, slander of title and goods, 348, 349, 
nuisance, 182-183, 200, 389; joint-wrongdoers, 552. 

Malicious abuse of process, 329-331; action against legal practitioner, 329; action 
for, 330; action for, requirements for, 123, 330; action of trespass, distinction from, 
330, 331. 

Metlicious arrest Malicious abuse of process, 330 ; remedy for, 331. 

Malicious attachment of goods, 122, 330, 331, ttt Malicious abuse of process ; 
damages for, 332. 

Malicious prosecution— action for, points to be proved, 323 ; absence of reasonable 
or probable cause, 325-327 ; agent, liability for, 329 ; civil Suit, 323, 323 ; corpora- 
tion, liability for, 329, 549, 550 ; criminal prosecution, 323 ; damage, 332 ; damages 
for, 332 ; false imprisonment, distinction from, 49, 50, 330 ; gist of wrong, 321 ; 
history of, 321 ; malice, place of, 323, 389 ; meaning of, 321 ; prosecution by 
defendant, 324, meaning of, 324, termination of, 325; special damage, 322, presump- 
tion of, 3^ ; vicarious liability for, 329, 494, 495. 

Mandamus, 516 (n), 521. 

Mnrhet— injury to rights of, 116, 183 ; overt, sale in, 130, 140, 152. 



INDEX, 




Married woman — action againstrS4S, 649 ; action byi 644. 

Master and servant, 483-510 ; common employtnantt defence of, 600-606, 838, appii* 
cation in India, 32, 501, 603, condition of defence, 600-603, dangerous srork.-consent of 
workman, 638, exceptions to rule, 503-506, fellow-workman, meaning of &03| 504, 
history of, 500, 501, meaning of, 500, 501, modikcation by legislation, 505, 506, policy 
of, 431(n), 601; who are, 484-490 ; compnlsory pilot, 489, 504 ; duty to servant in respect 
of dangerous machinery, 489, 519, 53^540 ; relationship of, delegate of servant, 489, 
domestic relation, 490, fellow-servant, 489, independent contractor, 488, 489; 
exception to the rale of non-liability of employer of, 477, 488, meaning of, 488, proof 
of, 488 ; local and statutory authorities and their servants, 484 (n), servant of 
independent contractor, 489 ; relationship of, solicitor and client, 486 (n), test of, 
484, 485 ; employer’s liability for servant’s torts in course of employment, 490-495, 
600 ; employer’s liability for assault by servant, 493 ; arrest, 493-494, conduct 
forbidden by master, 491, deceit, 495i defamation, 495, delegation, -497, fraud, 493, 
malicious prosecution, 497, negligence, 490-491, theft, 495, wilful injury, 493; liability 
of corporation for servant's tort, 484, 490, 495 ; Crown for public official’s tort 606, 

597, fellow servants, 490, Government of India, 607-510, hospital authorities, 480, 481, 
railway company for assault or arrest, 491, 492, 497; respondeat superior, 490; 
history of employers’ liability, 498, 499 ; policy of employers’ liability, 475, 498 ; 
criminal liability of employer, 499 ; employer’s liability for torts not in course of 
employment, 499, 500 ; employer’s duty to servant, 404, 489, 502, 503, under statute, 
603 ; employer’s right to indemnity by servant, 554; employer, remedy against, for 
death of employee, 74 ; employer, remedy against railway company for injury to 
servant, 418 ; in course of employment, 490 ; taxi-owner, liability for acts of driver, 
484-486, 495, 496. 

Maxims— actio personalis moritur cum persona, 63, 68,73, 555, 562; actus del nemini 
facit injuriam, 228 (n); actus non facit reum nisi mens sit rea, 386 ; agrum meliorem 
fact endi, 182 (n); alterum non Isdere, 26 ; caveat emptor, 415 ; cujus est solum, ejus 
est usque ad coelum, 92 ; damnum sine injuria, 34 ; imperitia culpse adnnmeratnr, 
393; injure non remota causa, sed proxima spectator, 434 ; injuria sine danlno, 34; 
in pari delicto potior est conditio defendentis, 447 ; lex non favet delicatorum votls, 
197(n) ; non animo vicino nocendi, 182(n) ; novus actus interveniens, 443-445 ; qui ' 
facit per alium facit par se, 490 ; res ipsa loquitur, 468; respondeat superior, 490 ; 
sic uteretno nt alienum non Imdas, 154 ; ubi jus ibi remedium, 18 ; volenti non fit 
injuria, 446. 

Mens rea, Intention ; how far essential in law of crime, 385, tort, 385. 

Mental pain, 33, 37, 70, 383, 383, see Emotional tranquillity ; damages for, in action 
for defamation 308 (u), 313, seduction, 78, under Fatal Accidents Act, 70 ; illness 
due to, 37-41, 312, 384. 

Merchant Shipping Act, 44, 419 (n), 420 (n), 514. 

Merger — of tort in felony, 566 ; of trespass in felony, 59. 67. 

Mesne profits, 110-112 ; award of, 110, 111, 114; deductions from. 111 ; joint tres- 
passers, liability of, 112; meaning of, 112; right of contribution, 112-113; several 
trespassers, liability of, 112-113. 

Mines— -trespass by excavation of, 91, 108, 109, 112; fiooding of, 193, 310-311, 224, 226; 
use of explosives contrary to statutory regulations, 469. 

Ministerial officer, fee Judicial authority; in Courts of justice, 49, 530. 

Minor, see Infant. 

Mischief —liability due to things causing, 212-214. 

Mistake — defence, 146, 385, 522; in arrest or attachment, 101, 330, 331, 331 (n); in 
representation, 345 (n); in imprisonment, 47, 532; of sheriff making arrest, 331. 

Money had and received, action for, 24 (n), tee Conversion, Waiver of Tort. 

Monopoly — disturbance of, 116. 

Mosqne — liability of, 650. 

Motive, fee Malice; in cases of nuisance, 183. 

Motor Car— collision, 72, 420 (n), 453, 454, 460; collision, driver’s liability, 518; 
collision, injury to spectator, 404, 638; onus of proof iu case of accident, 467 (n); 
taxi- owner, liability of, 477; traffic regulations, breach of, 457, 615; liability of 
motorist for negligence, 420, 442, 444, 453, 460 ; nervous shock, 39, 40; inexperience 
of driver, if excuse for accident, 393 (n); owner's liability for had driving, 490-491; 
manufacturer’s liability for defects, 428; suggested extension of deodand to motor 
accident, 107 (n). , ■! 
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Movsible property! see Conversion; chose in notion, 117; meaning of, 117; personal 
property, distinction, 117; physical injury not amounting to trespass, 117, 152; 
possession of, 118, and otrnership, 152, bailee, 120, elements of, 118, things in 
land or premises, 118, 119, of trespasser, 118; wrongs to, 117-152, see Wrongs to 
movable property. 

Name— of goods, books, etc., imitation of, 3S4; of person's, unauthorised use of, 355, 383, 
when defamatory, 265; of property, unauthorised use of, 355. 

Necessity, 536, 537, see General defences. 

Negligence, 391-474 ; absence of skill, 393 ; actionable negligence, tort of, 393, 394, 
essentials of, 393, 394, an independent tort, 394, specific tort, 394; action for, 152, 
393 ; action for, distinction from action for nuisance, 210, distinction from actions 
for other torts, 36; aircraft, damage by, proof of, 43; assumption of special 
relationship, duty in respect of, 432-4^, 'see Special relationships ; Austin's theory 
of, 391; breach of duty, 396, 397, categories of, 397, decision of, 396, decison of, 
by jury, 396; breach of statutory duty, Sll-521; burden of proof, 467, 468; casual 
or collateral negligence of contractor, 165, 489; causal relation, see Causation, 
434-471; classification of, as a mode of liability, 35; company, promoters of, action 
against, 341; contributory negligence, eee Contributory negligence; dangerous 
chattels, duty in respect of, 421-423, see Dangerous chattels; dangerous premises, see 
Dangerous premises; defamatory statement, publication of, 268, 269; definition of, 
392; degrees of care, 392; duty of care, 394, Lort Atkin's rule as to proximity, 
395, Lord Esher's rule as to proximity, 395; essentials of, 391; gross negligence, 
29, 392; heedlessness, 391; history of law of, 433, 434, 472-474, 482; independent 
tort, 36 (n), 394; infants* liability for, 548; intluence of action on the case, 433, 
434, 472^74; injury by animals, 217-220; injury to chattels, due to, 140, proof of, 
122; in word, misrepresentation, 341-345; jeweller, piercing ear, 393 (n); meaning 
of, 391; nervous shock, caused by, 39-41, 437; objective theory of, 391; plaintiff's 
negligence, 448, 449; prima facie evidence, 467, 468, illustrations of, 468-472; 
proximate relationship, 395, 396, 431, 432; proximity, meaning of, 395-396, 431, 434. 
4^; theory of, 395-396, ^1; rashness, 391; reasonable care, 391, 392, 396, 397; 
reasonable person, 342, 343, 391-398; relevancy in liability for fire, 221; require- 
ments of duty, 39^396; res ipsa loquitur, 468; specific tort, 36 (n), 394; standard 
of reasonable care, 391 (n), 392, history of, 392; standard of care, 391, 392; statutory, 
512; statutory authority, negligence in exercise of, 535-536; tendency of law to 
enlarge liability for, 62,63; withdrawal of support, materiality of negligence in, 186. 

Nervous shock, 37-41, 438; causation, 38-39, 437, 438 ; due to negligence, 38-39 ; due 
to wilful wrongdoing, 38; liability for, 37, 38; responsibility of motorist for 
causing, 39. 

Newspaper, see Defamation ; standard of criticism, 302-303. 

Noise, 194, 196, 197-199, 201, 203 (n), 204, 205, 235, 238, 239, see Nuisance. 

Notice of action, 560. 

Huieance, 153-243, see also Public nuisance ; abatement of, by entry to another's 
premises, 100-101, notice of, 100, history of, 237, omission to abate nuisance, 
liability for, 207, remedy of, 201, right to, 100, 236-237, right in modern times, 
237, 238 ; action for, damage without violation of right, 205, damage, proof of, 

204, 226, 227, distinction from action for neligence, 210, persons who can sue, 203, 
persons who can be sued, 205-209, points to be proved, 203 ; action on the case of, 
163, 173, history, 153, 154; air, nuisance in respect of, see Air ; aircraft, flight of, 
91-93, animals, injury by, 217-220 ; building operations, 200 ; categories of, 155 ; 
cbaracteristics of, 154; comfort, disturbance of, 183, 194-201, action for, 194, 195, 205, 
degree of discomfort, 197, 193, duration of, 198, intensity of, 197, 198, locality, 198, 199, 

205, malice, place of, 199, 200, 389, modes of, 194, negligence, place of, 300, 201, 
noise, by way of, 196, 198, 199, 201, 203, 205, smell, offensive, 195, 201, 304 ; 
circus or theatre, 196, 200; continuing, 206, remedy, 179, successive actions, 
550, 561 ; defences to liability for, 235, grant, 235-236, prescription, 235, 236 ; 
definition, 154 ; easement, 204, 205, see Easement, disturbance of ; electricity, bringing 
of, 212, 226, . escape of, 326 ; etymology, 153 ; excavation, 154 ; features of, 154 ; 
fumes, 193, 205 ; floods, diversion of, 177, 179, 180, 223, 537 ; gas, bringing of 236, 
233, 234; incorporeal rights, disturbance of, 172, 204, in English Law, 172, in 
Indian Law, 172, 173 ; intent, materiality of, 209, 385 ; interruption of flow of water, 
176, 177, 181, 183, su Water rights ; laud, injury to, 193-194, not amounting to 
trespass, 116, user of, 183, extraordinary, 199, 223-226, motive in, 199, 200, natural, 
200, 223, 225, ordinary, 200, 201, 223, 225; landlord, liability for, 205, 
206, 210, defence, 209, 235, if absolute, 210, public and private, 163, 166, 207; light, 
interference with, see Light ; local authority, liability for causing, 177-179; locality of 
198-199; malice in causing, 182-183, 200-201; meaning in contract, 201; meaning 
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in statute, 201; meaning under .general law, 173,201; modem law of, 173; motive, 
relevancy of, 183; music, 183, 196, 197, 198(n), 200; negligence in causing, 166, 200, 
209; negligence in not abating, 207; noise, causing of, 196-198, 200, 203, 205; non- 
feasance, 200, 206, remedy for, 236; occupier of premises, liability for allowing 
nuisance to continue, 201, 206-208, liability for non-feasance, 201; persons liable for, 

205- 209, author of nuisance, 205, landlord, 203, 20?-209, occupier of premises, 

206- 208, Vendor of land, 203, 209; persons who can sue for, 202, licensee, 202-203, 
person ha^ng incorporeal rights, 202, reversioner, 203-204; pollution of air, 192-193, 
198; pollution of water, 173, 177, 179, 183, see Water rights; privacy, invasion of, 
172, 384; private, 155-156, distinction from public nuisance, 155-156; proSi a 
prendre, disturbance of 172; prospect, obstruction of, 172, 182; prospective 
damages in lieu of injunction, 241, 242 ; public entertainments, in residential locality, 
201 ; public nuisance, see Public nuisance ; quia timet action, 242-243 ; remedies, 
236-243, damages, 238, 239, damages in lien of injunction, 241, 242, injunction, 239-243; 
right of way, obstruction of, 204; skidding, not per se public nuisance, 161 (n), nor 
negligence, 421 (n), 470; sky-writing by aircraft, 92 (n); smell, offensive, 191, 194-198, 
201, 203; statutory, 236; statutory authority, exercise of, 634, 535; support, su Sup- 
port; trespass, distinction from, 154, 155; trespass and nuisance, overlapping, 154, 
155; undertaker's business, 193, 198; vibrations, injury dne to, 212, 227, see Vibrations; 
vicarious liability for, 206, 209. 

Occupiers, see Dangerous premises. Nuisance. 

Office,— religious, 380, right to, 172, 380, disturbance of, 380. 

Omission — intentional, cause of liability, 387, 388. 

Ownership— of highway, 156, 157; of soil of highway, 156, 157; origin of idea of, 
89-90; possession and, 82, 83, 85, 90, I5l; protection of, remedy, 127, 151. 

Parental authority — over child, 45, 532. 

Parliament — authority over members, 532; prerogative to imprison for contempt, 55, 
56; reports issued by, privilege, 285; reports of proceedings of, privilege, 280, 281, 
283, 284; speeches of members in, absolute privilege, 277. ^ 

Parties in actions, 543-551; death, see Death, 355-537; incapacity to be sued, 

545- SS1, corporation, 349-550, foreign Sovereign and ambassador, 545-546, infant, 

546- 548, King, 545, lunatic, 543-549, maried woman, 649, public officers, 545, 
Secretary of State, 545, unincorporated association, 550, 551; incapacity to sne, 
543-55S, alien enemy, 543-544, bankrupt, 544, convict, 344, corporation, 5^, 
foreign State, 544, married woman, 344-545; joinder, 551; joinder in actions of tort 
and contract, 551 (n). 

Passing off, 350-356; foreign trade-name, use of, 354; history of action for, 351; 
intent to defraud, 330, 331, 333, 354; name of books, and newspaper, imitation of, 354; 
name of goods, imitation of, 352-354; points to be proved in action for, 352^64; 
proof of fraud, 331; remedy, 355, 356, damages, 351, 355, 356, injunction, 361, 355, 
356; trade mark, 33, 152, foreign trade mark, 354, imitation of, 350, 351, 
infringement of, 350, 351, 354, intention not necessary for liability, 385, in India, 
351, 352, registration of, 351, Trade Marks Act, 351, 352. 

Patent right, 33, 152, 376, 377; infringement of, 377, intention not necessary for 
liability for, 383. 

Petition of right, 506, 545. 

Police-officer — ^injury to, when trespassing, 409, 410, when acting to avert danger, 451, 
462, 540; liability for false imprisonment, 47-50, 31, 62; excessive use of power 
during arrest, 104-105; liability for trespass, 101, 102; power to arrest, 51, 52; 
power to enter premises, 101, 102. 

Pollution— of air, 192, 198, 203, 204; of water, 172, 173, 177-179; remedy for, 179; 
when amounts to trespass, 179. 

Possession — of immovable property, animus possidendi, 83, 84, 86, constructive, 84, 
co-owners, 83, disturbance of, 90, effective, 83, 84, entry by owner, effect of, 84, 
jaridical, 84, legal coaception, 82, lessor has no, 81, meaning, 83, of temple, 85, 
protection of, history of rule, 89, 90, protection of, policy of law, 89, 90, recovery 
of 107, 113, 114, without title, 87, 88; of movable property, 118, of bailee, 130, 
of’finder, 118, of servant, 120, of trespasser, 118; of things inland or premises, 
118, 119; symbolic, 119; things incapable of possession, 119. 

Postmnster-Gsneral— liabiUty for theft by servant, 490; not a common carrier, 477; 
right to sue for loss of mails due to collision of ships, 146, 147. 

Pound- Broach, action for, 124. 

Prescription, 95, 177, 179, 181, 184, 185, 188, 189, 33S. 
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Prison ollicial— forcefal feeding of prisoner, 4S; liability for false imprisonment, 
d«, 49. 

Privacy, right to, 33, 172, 173, 381-384; improper publicity, 382, 383, of person, 382, 
383, of property, 383; in England, 172, 173, 381, 383; in India, 172, 173; in United 
States, 383; meaning of, 381; publication of photograph unauthorised, 265, 381-383. 

Procuring breach of contract, 358,-362;' conspiracy for, 362, 363; contract, meaning 
of, 350; history of srrong, 358; justi&cation for, 360-362; justification for, analogy 
to privilege, 360; justification for, illustrations of, 361; malice, whether essential, 
359, 360; modes of, 359; points to be proved in action for, 368, 369; remedy for, 
375; Trade Disputes Act, 1906, effect of, 361, 362; trade-union activity, 362. 

Profit a prendre, 172, 173; disturbance of, 204. 

Prospect, obstruction of view of, 172, 183, 192. 

Proximity, tee Negligence. 

Public authority — abuse of, 103-105; Act of State, 527, 628; apprehension of 
criminals and suspects, 51, 62, 627; British subject, injury done to, 526, 527, 528; 
categories of, 50-58, 52^5^; defence of, 50-58, 524-530; defence in false imprison- 
ment, 50-58; defence of the Realm, 53, 524, 625; discipline over subordinates, 526; 
executive officer, 61-58, 524-525, 536; judicial authority, tee Judicial authority; 
military officer, 53 (n), 527, 636; naval officer, 527; rebellion, riot or war, during 
times of, S3, 66-58, 527, 536; subject of foreign State, 53, 525-528; expulsion of 
aliens and criminals, S3. 

Public nuisance, tee also Highway; abatement of, 236; acquisition by prescription, 
of right to commit, 179, 180; action for, by Advocate-General, 156, by 
Attorney-General, 156; action for special damage, exception to, 166, nature of 
liability, 166, requirements, 163; excavation of land adjoining highway, 206; 
meaning of, 155-156; non-feasance, remedy for, 166, 236; non-repair of highway, 
515; occupier of premises, liability for, 163-166, 201, 458; pollution of stream, 179; 
private nuisance, distinction from, 155-156; remedies for, 166. 

Public officer — duty of occupier of premises towards, 407; entry to prevent a commu- 
nist meeting, '101, 102; illegal search or arrest by, remedy, 331; immunity from suit, 545; 
remedy of Habeas Corpus against, 59; right to enter private premises, 101, 102; 
trespass at initio, by, ,103-105; torts by, liability of Crown, 506, 507; torts by, 
liability of Government of India, 607-510, 550. 

Public policy, 365, 366, 371, 378(n), 549, 566; action for deceit, defeated by, 346; 
action opposed to, 523; affecting causation, 38, 315, 443, 447. 

Quasiocontract, 23-25, 149-150, 1361, 562. 

Quasi'] udicial authority, 531, 532, ahateeClab, Caste; dona /ife exercise of , 531; 
corrupt exercise of, 531; of local authority, 531; natural justice, observance of, 531; 
protection in respect of, 531, 532; university authority, exercise of power oyer its 
members, 631. 

Quasi-parental authority, 532; of guardian, 532; of schoolmaster, 532; over 
lunatic, 532. 

Quasi-tort, 29. 

Quia timet action, 242, 243. 

Railway company, tee Carrier, Common carrier; collision of trains, 469; duties of, 
to passenger, 416, 417; duties to persons outside, 421; liability for arrest by servant 
of, 493, 494; liability for assault by servant of, 494, to passenger, 416-420; servants 
of, power to arrest, 494; injury to child by railway turn-table, 406, 458; duties 
regulated by statute, 416; duty to provide light, 401 (n); liability for high rails in 

0 level crossing, 170; negligence in not whistling, 452; Uability for conversion, 138; 
duty in respect of invitee, 397; duty towards trespasser, 397; power to seize engine 
encumbering its lines, 105; liability for injury to passenger, 432, 450; liability for 
injury to servant, 418; liability for injury to child, 417, 458-459; duty of driver to 
trespassers on the railway line, 459; duty as to safety of premises, 401; duty to 
fence property, 514; negligence of porter in closing door, 449, 471, of driver, 456, 
456, 459, 469, 504; negligence in providing a bad brake 456; negligence in turning truck 
on turn-table, 455; proof of negligence, 467, 468, 469; invitation to alight, 472, 
open level crossing, 472. 

Recaption,, of goods, 123, 542. 

Re'BBtry, 99, 105, 542. 

Religious honours — action for disturbance of right to, 380. 

Religious office, disturbance of, 380, 
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Remedies, 542-866, tet tdtt Damages, Parties and Successive actions; extra-judicial, 
642; injunction, 543 ; tu Injunction; judicial, 542; successive actions, 560, 561; 
civil and criminal remedies for bodily harm, 59, 60; for duty under coupon law and 
statute, 514, 518; previous judgment, effect of, 273 (n), 882; replevin, rotion of, 124, 
143, 150; restitutio in integrum, 143; restitution, 143, 148, tt ttg. 

Replevin, action of, 124, 143, 150. 

Rescue, 124, 

Re-statement, American, 28; absolute liability, 234 (n), 475; air space, entry into, 
over another’s land, 93; animal, wild, 234 (n); bailor and bailee, remedy, for depri- 
vation of goods, 128 (n); carrier's liability to passenger, 248; cattle trespass, 234 (n); 
child trap, 406; conversion, by destruction, 141; contributory negligence, 447 (n), 
448 (n); deceit, 343; defamation, liability, 264 (n), reading from script tbrongh 
wireless, 246 (n); degrees of care, 396 (n); domestic relations, injury to, 92 (n); 
employer's liability for negligence of contractor, 489 (n); highway, neglect of, 
remedy, 207 (n); dangerous chattels, manufacturer, liability of, 428; dangerous 
premises, duty of builder, 412 (n); dangerous chattels, liability of manufacturer, 428, 
retail dealer, 429 (n); intentional omission, 388 (n); landlord’s duty to tenant and 
guest, 412 (n), 414 (n); lessor of premises with artiheial structures, 414; necessity, 
as defence, 837 (n); contributory negligence and reckless conduct, 392 (n); nuisance, 
landlord’s liability for,' 208; civic authority providing public recreation, duty of, 
401<n); occupier of premises, duty to trespasser, 399 (n), duty to licensee, 409, 411(n); 
police officer, excessive use of power, 105 (n), law of tort, derelopment, 33, 
376 (n); reasonable consequence, duty to anticipate, 435 (n) ; trespass, 91 (n); tres- 
pass, justidcatlon, 97 (n) ; ultra-hazardons activities, liability for, 230 (n), 234 (n), 
475 (n) ; vendor of house, with latent defect, liability of, 415 (n) ; vendor of article, 
duty to buyer, 426 (n). 

Restitution, specific, 143, 148. 

Restitutio in integrum, 143. 

Re-taking of cattle, 95, 100. 

Re-taking of chatteds, 100. 

Reversion—in immovable property, if capable of possession, 81 (n), injury to, 80, 87, 
118, waste, 118; in movable property, injury to, 118, 152. 

Reversioner, right to sue for nuisance, 203, 204; right to sue for pollution, 179, tres- 
pass, 85, 87, 115. 

Right of way, 172; easement, 172; obstruction of, 154, 204. 

Right to vote — prevention of exercise of, 381, 513; violation of, 33. 

Right to worship, disturbance of, 33, 200 (n), 380, jss Temple; religious processions, 
160, 380. 

Riparian rights, injury to, 173, 178. 

Road Accidents, ste Contributory Negligence. 

Road Authorities, tee Highway, Local Authorities. 

Roman Law— absolute liability, 232 (n); assault, 245; bailor’s remedy against stranger, 
122; cattle trespass, 220 (n); contributory negligence, 447 (n); crime, law of, 27; 
defamation, 245; degrees of care, 392, 433; delicts, law of, 28-30, 245; distress, 
103 (n); easement, 209; injuria, 245; injury by wild animals, 265; insult, 2^; 
libel, 244 (n); negligence, 391; omission, liability for, 388 (n); possession of 
immovable property, 84 (n), 86, N, 90; probable cause, 325 (n); underground water, 
interception of, 181. 

Rule of law— in relation to liberty of the subject, 54; power of courts to examitfs 
executive acts, 526; executive authority, 524-537. 

Rules of law — mode of development, 479, 566; observation of Holmes, 479, 566; use 
of legal fiction, 8 (n), 15, 24, 79, 83. 86, 87, 103, 104, 112 (n), 126, 134, 160, 181, 273, 
561; based on public policy, 553, 566; eet Public policy, judicial legislation, modes 
and limitations of, 2.34; judicial policy, 315, 316, 431, 501. 

Rules of the road, 420, 469, tee Highway; breach of traffic regulation, 457. 

Running down Accidents, tee Contributory Negligence. 

Rylands v. Pletcher, rule in, 210-235; absolute liability, 210, 211, 232, 476; criticism 
of rule, 232-2.14; criticism of phrase 'absolute liability,’ 211, 232, 476; animals, 
injury by, 214-220, 236, 231, see Animals; cattle trespass, 214; dangerous things, 
injury by, 212-314; defences, 327—233, act of God, 2^Sh3S0f act of King’s enemies, 
227, act of stranger, 230, 231, plaintiff’s consent, 331, 23% plaintiff's own fault, 
231, 232, statutory authority, 2^, 231, 233; esoBpe of thing broi^ht on kmd, IW, 227, 
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extension of lule, 227; extraordinary user, as a condition of the rnle, 223-226, 
eritleism of condition of extraordinary user, 236, 226; fire, damage by, 321, 222, 
tee Firei^nle in India, 234, 236; rnlo in United States, 234; something likely to do 
miscbief,^12-214. 

Sanction ol Govoc nment, 560. 

Schoolmaster, tee Qaasi-parental anthority; negligence of, 422, 430, 496. 

Scienter, tu Animals. 

Sea — disturbance of rights in, 183, 184. 

Search — wrongful, remedy for, 103, 104 (a), 330. 

Secretary of State for India— immunity from snit, 545. 

Secretary of State for Iitdia in Council — suit against, 507-510. 

Seduction— action for, history of, 13, 78, 79; damages for, measure of, 77-78; remedy 
of parent, 75. 

Self-defence, tee General defences. 

Service, loss of— meaning of service, 77; of child, action for, 75; of servant, action 
for, 75 ; rule in India, 79. 

Servitude, 172, tee Easement and Nuisance. 

Sheriff — arrest by mistake, 101, 331 ; failure to execute Warrant, 515; right to indemnity 
for mistaken action, , 331 (n) ; sale of goods by mistake, 136. 

Ship, tee Carrier; Common carrier, malicious arrest of, 339; masters and crew of ships 
of same owner, not in common employment, 505 ; owner’s duty nnder statute to 
keep supply of medicines, 514 ; liability, 44; duty to light or buoy wreck, 165(n) ; 
power of master of, 536 ; power of owner to jettison goods, 477, 478, 536. 

Sky-writing, nuisance or trespass, 92(n). 

Slander, tu Defamation. ' 

Slander of goods— damage, 360 ; disparagement, 349 ; malice, 350 ; meaning of, 
348, 349 ; points to be proved, 349, 350 ; publication, 349. 

Slander of title, tee Slander of goods. 

Society of husband— loss of, action by wife, 76. 

Society of wife — loss of, action by husband, 75, 76 ; statutory justification, 75 (u). 

Solicitor and client — Pliability of client for solicitor’s act, 486 (n) ; negligence of 
solicitor resulting in injury to married status, 376 (n); in advising client, 433 (n>; 
privilege for communication between, 289, for proof of evidence, 279 ; remedy for 
breach of duty of former, 433. 

Special relationships, 433, 524-527 ; action in tort and contract, in respect of, dis- 
tinction, 433 ; artificer, 433 ; auditor, 433 ; bailee, 433 ; banker, 433 ; broker, 
433; carrier, 433; doctor, 433; executor, 433 ; guardian, 528; independent of 
contract, 434 ; skilled agent, 433 ; solicitor, 433 ; surgeon, 393, 433 ; trustee, 433 ; 
duty arising from, 433, history of, 433-434. 

Statutory authority— as a defence, 52, 227, 231, 232, 533-537 ; absolute or imperative, 
533 ; conditional or directory, 533-335 ; construction of statute, 534 ; improper 
exercise of, 536 ; kinds of, 533; power to imprison, 51, 52; under Lunacy Act, 52; 
liability of Government of India for acts done under, 508-509 ; negligence in execut- 
ing, S35--536 ; presumption as to nature of, 534. 

Statutory duty, breach of, 511-521 ; act of God. if defence for, Sll ; action for, 
167, 170, 178, 511 , points to be proved, 511; breach of traffic regulations, 518 ; 

‘ contributory negligence, effect of, 519 ; corrupt exercise of power, 5l3; distinction 
of duty from power, Sll ; duty to fence dangerous machinery, 512 ; duty of railway 
company to fence land, 514 ; duty to particular persons, 513-514 ; duty to public, 
514-518 ; duties in respect of dangerous undertakings, 512; damage, 518-521; 
defences to, 612; different kinds of duty, 511-512; judicial discretion, 513, minis- 
terial duty, 512; misfeasance, 171, 178, 515; non-feasance, liability for, l7l, 178, 
516 ; rules of statutory construction, 511-513; remedies for, 170, 521; injunction, 521; 
mandamus, 521. 

Statutory negligence, 512. 

Statutory right — action for violation of, 381. 

Strict liability — instances of, 476; liability under Rylandt v. FUteher, whether, 211 (n), 
476 (n); rnles of, 476; tendency of courts to extend, 489. 

Strike— procuring, whether actionable, 361, 362, 369. 
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Suec'MBive aetiobi^ 660,^61: actioii tot AzeavaUoii, 110, 188-186, 338-S39; notion for 
libel, 273 (n); action for slander, 312. , 

Sunday trav^ing — prohibition of, 633 (n). 

Support— easement of, 187, 188. disturbance ' of, 187; natural right of, 185-187, 208*, 
subsidence, causing of. 18S, 193, liability, 188-187, defence, 186; limitation for 
action for, 186, 186; -trithdrawal of, 185-187, 193, damages for cansing, 186, 238. 

Surgeon — degree of care required, 393; jeweller piercing ear need not have surgeon’s 
skill, 393 (n); liability for staff, 486 (n). 

Telegrapli company — liability for misdelivery of telegram, 37 (n), 341, 342. 

Temple — idol of Hindn temple, liability of, SSO. 

Threat, 371; assault, 46; In procuring breach of contract, 359; in wrong of cons- 
piracy, 371; in causing injury to business or employment, 371. 

Title — action for wrongful dse of, 380. 

Tort, tee also Law of Torts; action for, 13, 33; action for, distinction frbm action ih 
contract, 433-433; breach of contract, distinction from, 20, 21, 33; breach of trust, 
distinction from, 12; characteristics, 3, 4; classification, 35; constructive intent, 
doctrine of, 386; crime, distinction from, 4-6, history of, 8; damage without 
Violation of right, 34, 204, 205; definitions of, 2, 3, 25; ecclesiastical offences, 
distinction from, 12, 13; etymology, 1; felony, merger in, 69, 67, 566; foreigik, 559; 
history of the .word, 1, 2; implied contract and, 23; injury to legal rights, 33, 204, 
205; intention as a condition of liability, 385; intentionally canting daniage, 
whether a tort, 372, 373; liability for, 385, essentials of, 33, principle underlying 
33; moral offence, distinction from, 25, 26; motive, relevancy of, 366; tee Motive; 
quasi-contract and, 33, 24; other civil xirrongs, distinction from, 12, 13, 432; remedy 
for, history of, 13-20; waiver of, 561, 562; wrongs which are not, 12. 

Trade dispute — action done in furtherance of, not actionable, 362, 367, 374, 551; law 
prior to Trade Disputes Act, 1906, 361. , 

Trade mark, tee Passing ofiT. 

Trade aame— injnry to, 350, 352, 355. 

Trade Protectioa Society— privilege in defamation, 287, 288. 

Trade uaion — Pliability to be sued at common law, 361, 367, 369, 851; officers of, liability 
at common law, 361; officers of, immunity from suit, 367; statntory Immunity from 
suit, 367, 369. 

Tramway company— liability for failure to keep the. paving between rails iu repair, 
170; injury to passenger descending from, 463 (n) ; liability for negligence ot 
conductor, 444 <n). 

Trees — cutting of, damages for, 110, 146; overhanging, when nuisance, 93, 194, 212; 
removal of overhanging trees, 100, 236, 237 ; failing of branch on person on 
highway, 164, 167 (n), 213, on tenant's servant, 412 (n); roots of, injury due to, 194. 

Trespass, 14-16, 36, 482 ; ah initio, 103, 104, 121 ; action of, 14-16, 36, 482 ; action 
on the case, distinction from, 16-19, 116 ; cattle trespass, see Cattle trespass ; 
etymology, 80 ; in assault and battery, 80 ; liability in, whether absolute, 39, 482, 
history of, 36 ; meaning of, 80 ; merger of, in felony, 59, 67, 72, 566 ; mistake, if 
defence in trespass to person, 532 ; on highway, 157; on one’s own property in pos- 
session of tenant. 108; quare clausum fiegit, 80 ; trespass on the case, action of, 
16, 21, 80, 151, 3M : vi et armis, 78 ; waiver of, 109, 132, 561 ; writ of, 37 (n), 67. 

Trespass to immovable property, 80-116 ; ab initio, 103, 105 ; absolute liability, 
93, 475 ; action for, distinction from action for injury due to negligence, 36,. points 
to be proved, 80, 81, 87, 90, 91, scope of, 87, who can bring, 82; by animals besides 
cattle, 96, 97 ; by cattle, 94-96 ; tee Cattle tiespa.ss; by cornice, 92 ; by excavation 
of mine, 91 ; by flight of aircraft, 91, 92 ; by joint tenants, 97 ; by lessee after 
expiry of lease, 93 ; by licensee, after expiry of licence, 93 ; by overhanging tre'o, 
92 ; by pby.sical injnry to land, 93; by placing things on land, 93-94 ; by relation, 
84, 112 (n); by tenants in common, 97; by wrongful excavation, 110; categories 
of, 107 ; continuing wrong, 93 ; damage due to, 93 ; damages for, 107, mere entry, 
107, 109, nominal, 107, physical injnry to property, 108-110, prospective loss, 109, 
light of lessee, 109, right of person without title, 109, underground trespass, 113, 
wrongful excavation, 110, working of mines, 110, 112; entry below surface, 91, 112 ; 
entry by agent or servant, 91 ; entry for game or fox-hnnting, 100 ; entry into air- 
space, over another’s land, 91, 92; entry, liability for, absolute, 91, history, M, 
reason of, 91; intention not necessary, 91; jns tertli, plea of, 88, 89 ; justification,' 
97-103, authority of law, 99, 103, entry to abate nuisance, 100, IM, etthre by s^M 
officer, 101, 102, entry for distress, 102, 103, entry to drive catila, tw, 
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l«gal process, 101, eatry to re-taka chattels, 100, grant, 97, leave and licence, 32, 33, 
mistake, 522, re-entry by owner, 99, 105; liability, for,, nature of, 93 ; liability of 
lunatic, 390 ; meaning of, 80 ; mesne profits, 84, 110, 111; set Mesne profits ; on 
highway, 93; personal injury, distinction from, 91 ; possession, disturbance of, 89-107. 
quare clausum fregit, 16 (n), 80 ; remedies, 105-116, damages, 107-112, dec- 
laration of title, 107, 114, llS, distress damage feasant, 106-107, see Distress damage 
feasant; ejectment, .iction of, 87, 113, expulsion of trespasser, 106, extra-judicial, 105- 
107, injunction, 107, 115, jndicial, 105, 107-116, mesne profits, 84, 110-113, of 
lessee, historical development, 86, 87, of lessor, historical development, 86, 87, 
proceedings under s. 145, of the Criminal Procedure Code, 90, 114, recovery of 
possession, 90, 113, re-entry by owner, 105, suit under s. 9, Specific Relief Act, 81, 
88, 90, 114 ; right to suit of, guest in hotel or house, 82, land-lord, 81, 85, 86, 
lessee, 85, 86, licensee, 85, owner out of possession, 85, 86, person without title, 
87, 88, servant, 85, trustee, 85; ticket-holder in theatre, expulsion of, 98, right 
of, 97-98; trespasser’s possession, 83-84. 

Trespass to movable property, see Conversion; ab initio, 121; action of, against 
servant, 122, by bailee, 120, by bailor, 120, 122, by master, 120, by servant, 120, 
damage not essential, 122, historic evolution, 131, 122; by relation, 120, 121; 
damages for, 123, 124; de bonis asporiatis, 16 (n), 80; gist of wrong, 121; liability, 
nature of, 122, 123; liability of bailee, 122, for accident, 123, for negligence, 122; 
remedies for, 123, re-taking of property, 123, action for damages, 123, 124, action 
for injunction, 124, action for rescue and pound-breach, 124, 125, action of 
repleivn, 124, trover, 124; wrongful taking, when trespass, 122. ' 

Trover, 80, 124, 148, 150-152, see Detinue ; action of, against receiver of stolen goods, 
566; action of, history, 109, 124, 134, lSO-152; bailor's action against stranger, not 
in, 127 ; detinue, distinction from, 151 ; damages in, for working of mines, 109 ; 
damages in, measure of, 110 ; origin and development of, 150-152 ; pleading in old 
form of, 126 ; unpaid vendor's right to sue in, 127 ; vendee’s right to sue in, 127. 

Trust — ^breach of, not a tort, 12. 

Ultra-hazardotts work, 229, 488; absolute liability, 475; aircraft, flight of, damage 
due to, 43; definition of, 475 (n) ; employment of servants, 475, 498. 

Uuderground water course, 181, 183, 223, tee Water rights. 

Unincorporated association— action against, 550-551. 

United States, Law of, tee alto Re-statement ; conspiracy, law as to, 367, 371 ; 
exemplary damages under Fatal Accidents Act, 70 (n) ; cMld, trap for, 406, 408; 
communal liability for mob violence, 483 (n) ; contributory negligence, 447 (n) ; 
defamation, award of punitive damages, 309, justification, 273 (n), reference to 
plaintiff, 263, malice, 303 (n), liability of broadcasting agency, 270, privilege, 
proceedings in legislature, 277 (nl ; infant, liability for tort, 390, 548 ; inevitable 
accident, liability for, 37 (n); injury in ^orts, 538 (n) ; libel and slander, distinction, 
248 (n); insult, action for, 245; Law of Torts, 28 ; lunatic, liability for tort, 390, 548; 
master and servant, common employment, 501 ; motor ear, manufacturer, liability of, 
428 ; nuisance, 195, 208 (qj, 241 (n) ; nuisance, business of undertaker in a residential 
locality, 198 ; parent and child, action between, 532 (n) ; rules of the road, 420 (n) ; 
service, loss of, 79 (n) ; Sunday travelling, prohibition of, 523 (n) ; trusts and cartels, 
statutes regulating, 366 ; privacy, right to, 381-383 ; Rylandt v. Fletcher, applica- 
bility of the rule in, 234; telegraph company, liability for misdelivery of telegram, 
342 ; tendency of juries, 38 ; water rights, abstraction of underground water, 182. 

Uoliquidated damages, set Damages. 

Vendor —of immovable property, duty to third parties, 415, duty to vendee, 416; of 
chattel, duty to third parties, 427-428, duty to vendee, 426-4!ff; liabilitv for 

* deceit, 338, 343, 344. . '' 

Vibrations, injury due to, 194, 203, 205, 212, 227. 

Vicariotts liability, tee Master and servant, 483-510 ; categories of, 483 ; of husband 
for wife's tort, 483 ; of client for solicitor’s tort, 486 (n), of one joint-wrongdoer for 
another, 552 ; of owner of aircraft, 433 ; of communities for mob violence and 
lynching in the U.S.A., 483 (n). 

Volenti non fit injuria, tee Consent. 

Volition — and intention, 389, 390 ; whether a condition of liability, 390 548 ■ of 
infant, 547 ; of lunatic, 548, 649. ’ ’ 

Vote, tee Right to vote. 

Waiver of tort, 149, 561, 662. 

Warehousoman, tee Conversion ; UablUty for conversion of goods, 184. 
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Warraat-^f «rrest or atUchment «t a dafanea, SO,' 81, 64, 66, Ml, 830, 331 ; exaeution 
by ministerial officer, 530. . 

Waste, 85 ; injury by co-tenant, 97 ; injury by tenant, 116, 193. 

itt Easements, Floods, Riparian rights ; artificial channel, disturbance 
t i®» 181 i natural rights in, 180 ; pollution of, 177, 
io» ^ against floods, 177, 224, 537 ; escape of water, liabUity for, 

223, 226; lakes and ponds, rights in, 184, pollution of, 177; natural stream, inter- 
rupUon of flow, 176, easements in, 179, 180, disturbance of, 177-179, excessive 
user for riparian land, 176, 176, pollution of, 173, 175-179, by local authority, 178. 
m, cause of action for, 177, 178, degrees of, 178, 179, remedy of injunction. 

Pollntei 179. 180, riparian rights in, disturbance of. 
Too ,o,’ I®-™*® Law, 176, user for non-riparian land, 174, 176 ; sea rights in, 
183-184 ; storage of water for agricultural purposes, 234*; storage of, water for 
power, 234 ; surface water not flowing'in a defined course, rights in respect of, 184, 
185; underground water-course, interception of, action for, 181-183, 373, inter- 
ception of, action for, 181-183, 373, malicions obstruction of, 183, pollution of. 
179, 181 ; upper and lower owner, 184, 185, 223-226. 

Westminster, Statute of, 16, 18, 153. 

see Husband, Married Woman; action for injury to married status. 376 (n); com- 
munication to, if defamatory, 268 ; communication between husband and wife, if 
defamatory, 268 ; liability of husband for tort of, 483. 

Wireless, see Broadcasting Agency; slander through, 246, 267, 270. 9 

Words phrases — accnsation, 15 ; acting at peril, 221, 233 ; action, 13 : actio 

spolii, 86 : act of God, 227, 230 ; ad grave damnum, 91; ad medium filae, 157 ; ; 
animus domino, 86; animus possidendi, 82, 84, 86 ; animus tenendi, 86; appeal, 
IS, 19 ; asportation, 122 ; assize, 86 (n), 153 ; assiza de nocnmento, 153 ; assize of 
novel disseisin, 86, 90 ; assize of nuisance, 153 ; battle, 11 (n) ; blo^ feud, 16. 
473; bonum vacans, 174; hot, 6; breve, 9 (n) ; brevis, 9 (n); chattel real, 80 ; 
chose in action, 117 ; clausum fregit, 90 ; close, 81 ; common law, 9, 26 ; 
compurgation, 11 ; contra pacem, 14, 16, 16 (n) ; Corpus Juris Civilis, 30 ; culpa 
lata, 29 (n), 392 ; curia regis, 8 ; custom of the realm, 676 ; damnum fatale, 2&, 
228 (n) ; delict, 25, 28, 29, 30 ; deodand, 107 ; distress, 102 ; duel, ll ; essoin^ 
86 (n) ; ex jure naturae, 174 ; force majeure, 228 (n) ; gross negligence, 29 (n), 3iQ; 
bolding over, 93 ; incorporeal rights, 80 ; indictment, 7 ; injuria, 29, 34, IW (n), 
245 ; injury, direct and indirect, 17, 36 ; inquest, 11, 15 ; interesse termini, 85 ; 
judicium rusticum, 461 (n); jura in re oltena, 172 ; jury, 8, 10, 15 ; jus commune, 8 (n) ; 
King's peace, 8, 14 ; mesne profits. 111 ; ministerial dealing with goods, 137; 
movable property, 117 ; new natura brevium, 9 (n) ; novns actus iuterveniens, 440 (n), 
443-445 ; noxal surrender, 106, 107, 473 ; ordeal, 11 ; personal injury, 564 ; 
pignoris capio, 103 fn) ; profits a prendre, 172 ; pnblici juris, 174 ; quasi-delict, 29; 
real property, 80 ; registrum brevium, 9 (n) ; scandalum magnatum, 244 (a), 309,(n), 
330 (n); seisin, 86; termor, 86; tort, 2, 3, 4; trespass, 80; trial by battle, IS; 
un de VI, 86 ; usque ad medium Slum aquae, 174 ; vi et armis, 14, 15, 16 (n) ; vis 
major, 228 (n), wager of law, 11, IS, 148 (n) iSl ; waste, 115 ; wer, 6 ; wite, 6 ; 
with force and arms, 14. 

Workman, see Master and servant. 

Workmen's Compensation Act, 41-42 ; absolute liability under, 476, 610 ; distinc- 
tion from Employers' Liability Act, 505, S06 ; policy of, 42, 476, 498 ; remedy in 
case of death of employee, 74 ; vicarious liability of employer, 4^. 

Worry, see Nervous Shock ; not a cause of action, 384. 

Worship see Right to worship. 

Writ — de cursu, 9; de odio et atia, 321 (n); judicial, 9; meaning of, 9; of assize of 
novel disseisin, 86, 87, 90; of breve de deceptione, 335; of conspiracy, 321; of 
deceit, 335; of ejectio firmoe, 87; of Habeas Corpus, see Habeas Corpus ; of quare 
ejecit infra terminum, 87; of right. 86, 87, 89 (n); of trespass, 14, 37 (n), 90 of 
trespass de ejectione firmoe, 87; of waste, 116 (n); original, 9, 10; Register of 
writs, 9 (n). 

Wrongs to movable property, 117-152 ; categories, 117 ; conversion, 117, 125, 163; 
injury not amounting to trespass, 117, 162 ; injury to incorporeal rights, 117, 163 ; 
injury to reversion, 117, 162 ; trespass, 117, 124. 


Frinted-at Aaauda'Preis, Madras. 





